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практики реализации правовых норм органами исполнительной власти.
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Challenge problem
The term of “legal practice” is widely used 

both in domestic and in foreign legal litera-
ture, but still not enough attention was paid to 
the concept of the practice of application of 
the law by the executive authorities, ways of 
its improvement.

A review of recent studies and papers
The study of law or legal practice has not 

been given due attention by the representa-
tives of the philosophical sciences. Mainly 
scientists of the general theory of state and 
law have studied this concept. At different 
times the legal practice or its specifi c forms 
– for example, judicial, law enforcement and 
interpretive practice was studied by such 
scholars as S. S. Alekseev, M. S. Bratus, 
A. B. Vengerov, M. N. Voplenko, M. A. Gur-
vich, I. Y. Duriagin, V. M. Kartashov, V. I. Lieu-
shin, V. P. Reutov. B. V. Savaneli. Meanwhile 
comprehensive monographic works devoted 
to legal practice in the plane of generalized, 
general theoretical studies were relatively 
new and limited to a small number of them. 
So, the monograph of V. I. Lieushin “Practice 
of Law in the system of socialist social rela-
tions” was published in 1987 [1] and in 1989 
the monograph by V. M. Kartashov “Legal 
activity: concept, structure and value” was 
published [2]. Almost textbook and in its 
own way “cult” among domestic lawyers, 
the collective monograph under the editor-
ship of S. M. Bratus “Judicial practice in 

the Soviet legal system” was published in 
1975 [3].

Remaining challenges
Despite on a broad study of the concept of 

the legal practice, there is a need for a funda-
mental study of the practice of application of 
the law by the executive authorities.

Draw the objectives of research
The purpose of the article is a study of the 

concept of the practice of application of the 
law by executive authorities.

Discussion
Many scientifi c papers are dedicated to the 

study of the problems of the legal practice. 
V. M. Kartashov singled out three traditional 
approaches to the understanding of the legal 
practice [2, p. 30]. The authors of the fi rst ap-
proach (I. Y. Duriagìn, A.  Gerloh, V. Knapp) 
identify the legal practice with a legal activ-
ity [4, p. 345; 5, p. 10-11]. Supporters of the 
second approach (S. S. Alekseev, S. I. Vil-
niansky), on the contrary, distinguish the 
legal practice and legal activity; they have 
considered the outcome, the result of the le-
gal activity to practice of law [6, p. 340-341; 
7, p. 71]. The founders of the third approach 
(S. M. Bratus, V. K. Babaev, M. N. Voplenko, 
V. M. Kartashov. V. I. Lieushin, V. P. Reutov) 
propose to consider the practice of law as an 
indistinguishable unity of “the legal activi-
ties and socio-legal expertise formed on its 
basis” [3, p. 321; 8, p. 145; 9, p. 27; 3, p. 31; 
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1, p. 26; 10, p. 114-117]. The fallacy of the 
fi rst two approaches: in the fi rst approach 
such an important element as legal experi-
ence is excluded from the practice; and the 
second approach excludes legal activity.

Under legal activity V. M. Kartashov pro-
poses to understand “implied the right of la-
bor, management, state and institutional ac-
tivity of competent authorities, which aims 
to perform public tasks and functions (mak-
ing laws, administering justice, concretiza-
tion of law, etc.) and satisfaction by this the 
general social, group and individual needs 
and interests” [2, p. 31]. Practice of legal 
activity in this concept is in the intersection. 
V. M. Kartashov emphasizes “the fact that 
the content of the legal practice includes only 
material and transforming legal party activi-
ties methodologically is very important” [2, 
p. 36]. Thus, legal activity is seen as a form 
of social activity, as ordered, purposeful, 
subject, selective, systemic and systematic 
interaction of individuals in lawmaking and 
application of the law. The essential subject 
of this activity is the state organ or offi cial. 
These activities are legally regulated, and by 
the purpose and tasks facing it – positive and 
normative-approved, and, moreover, aimed at 
transforming social reality with the require-
ments of the law.

Have to agree with V. I. Lieushin point of 
view who defi nes legal practice as an acti-
vity of the subject of decision-making legal 
content, without limiting the practice only 
with activity. He points out that the legal 
practice is the unity of the legal and objecti-
fi ed experience of this activity, which arises 
where a person receives externally marked, 
documented decisions on the rights and du-
ties [1, p. 26-27]. Legal practice is a form of 
the social practice, in which there is an in-
direct effect of the practice on the objects of 
the material world. Subjects affect each other 
and only end up on the phenomena of the 
material world, and changing the phenomena 
themselves and gaining new qualities. Legal 
practice is the part of the legal activity, the 
unity of the legal activities and results that 
accumulate on the procedural stages of this 
activity. Bases of legal practice are legal re-
lations. Exploring the concept of the legal 

practice should identify its essential charac-
teristics. First of all, an activity, although the 
term “activity” includes not only the practice 
but the theory, are more voluminous category 
[11, p. 34]. Secondly, practice is a combina-
tion of two components – a subject and an ob-
ject, the relationship of subject and object, in 
which the subject turns the objective world, 
but in the process of the bilateral interac-
tion is changing the subject itself. Thirdly, 
“Practice is the primary ascending relation of 
man to the world” [11, p. 34.]. Fourthly, the 
practice is not just the activity, and conscious 
activity that has its ultimate goal. Fifthly, the 
practice is always social in nature.

It seems that the problem of the defi nition 
of the concept of law application practices is 
different: the severity of the dispute and the 
polarity of the thoughts of scientists explained 
the various installations and initial tasks of 
socio-legal studies. Scientists who are guided 
by the knowledge of private, intra-industry 
legal laws tend to focus on the understand-
ing of law enforcement practices through its 
“activity” line. Scientists, exploring mainly 
theoretical, socio-legal laws, global interac-
tion phenomena of the legal system, mainly 
pay attention to the total experience, the re-
sult of the activity. Finally, the problem of the 
“activity approach” to the notion of law ap-
plication practices partially artifi cial because 
the practice in its initial philosophical sense 
is quite long and large in space-time limits 
activity. Its essence is the dialectical combi-
nation of statics and dynamics, i.e. a discrete 
process. It is on the one hand, permanent, 
fl uid, continuous, but, on the other hand, en-
ables to identify its parts, stages, turn, mile-
stones, etc. Moreover, what is considered the 
fi nal experience, in turn, is a prerequisite for 
the accumulation of other experience and in-
volved in activities as its element, not the re-
sult. Thus, enforcement activities, patterns of 
fl ow, changes, and so on can be cognized by 
us only based on its relative results.

The practice of law application by ex-
ecutive authorities – a kind of legal practice, 
which mediates the accumulation of social 
and legal experience in powerful individual 
regulation of social relations. The practice 
of law application is defi ned by K. M. Ga-
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rapshyn as “an organic unity of the real ap-
plication of the law and experience directly 
involved in the transformation, the change of 
social relations connected with application 
of norms of the law” [12, p. 14]. The author 
notes that the practice of application of the 
law acts as an experience that covers relation-
ships, trends, techniques, methods of enforce-
ment activity. It is not only the fi nal result, 
but intermediate results. Thus, the practice 
of law application by executive authorities 
is a legal phenomenon that accumulates the 
experience of State-judicial competent au-
thority of material and procedural norms [12, 
p. 14]. We believe that we should consider 
the practice of application of the law of the 
executive authorities in the both senses broad 
and narrow. In a broad sense, it is the activity 
of executive authorities on implementation 
of the laws in specifi c subjects, the results 
of such activities and the implementation of 
managerial authority. In a narrow sense, it is 
gained experience in a process of the applica-
tion of the law by the executive authorities 
in the form of law that brings an element of 
novelty in the legal regulation. The experi-
ence accumulated in the process of applica-
tion of the law by the executive authorities is 
content of this kind of social practices. Most 
scholars (S. S. Alekseev, V. M. Kartashov, 
V. I. Lieushin, M. N. Voplenko, M. S. Bratus, 
A. B. Vengerov) indicate only a rewarding ex  -
perience, which accumulates in the process 
of application of the law by the executive au-
thorities. However, we do not agree with this 
interpretation, since drawing attention to the 
statistics of the application of the law by the 
executive authorities in Ukraine, we can fi nd 
out many cases the accumulation of negative 
experiences, which also has a signifi cant im-
pact on the practice of application of the law 
by the executive authorities.

The evolution of views of S. S. Alekse-
eva on causes of the practice of application 
of the law is interesting. In earlier work, he 
pointed to this feature of the law as high stan-
dard, what motivates the need for specifi ca-
tion of normative prescriptions in the process 
of their application. In addition, the author 
indicated the presence of gaps in the law. In 
order to eliminate them there is a legal prac-

tice. Today S. S. Alekseev believes that the 
practice is determined by the imperfection of 
the legal norms of the current law. Together 
with the institution of the application of the 
law by analogy is able to provide a dynamic 
law, which is the condition in which law as a 
system of stable rules (not changing in con-
tent) is able to account to some extent the 
changing conditions of social life. [6, p. 59]. 
S. M. Bratus indicates that the contents of the 
practice application are the process of con-
cretization of legal norms [3, p. 79]. Accor-
ding to M. S. Studinikina in the application of 
the law by the executive authorities the need 
for such activities arises in connection with 
the creative nature of control or imperfection 
of legal norms [13, p. 154]. The executive 
authorities generally apply the disposition of 
legal norms. Terms under which this dispo-
sition is used in the hypothesis indicated in 
general terms, and not closed. This is a mani-
festation of the creative nature of the practice 
of application of the law by executive bodies. 
In cases where theory lags behind the practice 
due to imperfections in legal regulation is no 
rule of law that can regulate a particular rela-
tionship, then on the application is obliged to 
enforce, which performs the function of the 
right replenishment, according to I. Y. Durya-
gin. [4, p. 128]. As pointed out by Y. V. Bur-
lai, the social norm is always fi xed by people 
in one form or another sample of already 
achieved in the activities, a refl ection of the 
social experience. It is necessary to identify 
factors infl uencing the emergence of the prac-
tice of application of the law by the execu-
tive authorities. Firstly, the unresolved legal 
norms arising in social practice situations 
that fundamentally require legal mediation 
(non-publication legal standard if social rela-
tionship arose again, the immutability of the 
legal standard if social relationship to their 
mediation practice arose there, but eventually 
changed, although the relevance of legal reg-
ulation not disappeared, and there was a need 
to change the content of the regulation). Sec-
ondly, it is not abolished legal norm, although 
social relations on the infl uence of time are 
excluded from the scope of legal regulation. 
Thirdly “qualifi ed silence”, when the legisla-
tor does not regulate individual relationships, 
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in connection with their newevent, novelty, 
the role of the practice of application and is 
refl ected in the research and forecasting for 
the future. Fourthly, the “error of law”, which 
means “not a manifestation of the legislative 
will, which should be refl ected in the regula-
tions” [14, p. 89]. Considering the issues of 
practical application of the law of the Execu-
tive authorities should stop their attention on 
the functions of law enforcement practices. 
V. I. Lieushin talking about the functions 
of legal practice does not relates to the cri-
teria, and says only that the practice of law 
enforcement performs a number of functions: 
standardizes law enforcement activities, acts 
as an additional basis of enforcement of de-
cisions, ensures the uniform application and 
interpretation of the law, ensures the correct 
and precise identifi cation of the will of the 
people, contributes to the improvement of 
the legislation [1, p. 28]. The functions of the 
legal practice is a relatively isolated homo-
geneous directions impact on objective and 
subjective reality, which refl ects and elabo-
rates on its nature, creative, and transforma-
tive role in the social and legal purpose in 
society [15, p. 61]. S. S. Alekseev considers 
functions of legal practice from the point of 
view of its role in the legal regulation and the 
results of their list. That is law-specifying, 
law-informational, and the law-guiding (di-
recting) [6, p. 340- 341]. V. M. Kartashov has 
different approaches to the classifi cation of 
the functions of legal practice. He offers to 
split the functions of legal practice into two 
large blocks: general-social and specially-
legal. One of the most important classifi ca-
tion criteria is one or other sphere of public 
life that is being affected by the legal action. 
On this basis, he breaks the general-social 
functions of legal activities on the economic, 
political, social, environmental, ideological, 
educational, and others. Among general-so-
cial functions of the legal activity, according 
to the scientist, a leading place is occupied by 
economic function [2, p. 45].

By the nature of the committed by the sub-
ject of action (changes to the actual reality), 
you can select the registrating and identi fying, 
law-specifying, law-enforcement, law-ex-
planatory, law-creating, law-changing, law- 

stopping and control functions. Each of 
which consists of the relevant subfunctions. 
The functions of the legal practice are rela-
tively isolated areas of homogeneous impact 
on the surrounding reality, in which manifest 
its role and purpose in society. It should be 
remembered that the functions are relatively 
isolated from one another and therefore can 
exist in different systems. They all have the 
right to exist. Legal practice is part of our 
culture, on the basis thereof occurs, develops 
and operates the legal system of the society. 
It is through legal practice provides commu-
nication law with real life. It stands for the 
unifying category because it allows to simul-
taneously illuminating the processes of law 
enforcement and the law-making process.

Conclusions
Exploring questions of legal practice, we 

came to the conclusion that the legal prac-
tice: fi rst, is a kind of social practice; second, 
this is part of the legal activities that includes 
not only the activity itself, but also the ex-
perience that accumulates on all procedural 
stages; third, there is the normative and indi-
vidual regulation of social relations; fourth, 
the basis for the existence of the practice of 
law are legal relations that, however, does not 
exclude the classifi cation practice experience 
(outcomes, results) of the so called direct the 
implementation of legal norms. Law enforce-
ment bodies of executive power is not a ho-
mogenous kind of the legal profession, which 
is mediated by the legal means of public re-
lations, in which there is an accumulation of 
social and legal experience. The experience 
accumulated in the process of application of 
the law is valuable to the effectiveness of law 
enforcement. Enforcement in its form and 
content is a legal activity that is regulated by 
a special group of procedural legal rules is 
intended to maintain the implementation of 
material legal norms; however this acti vity 
should allocate a block of non-legal elements 
(organizational, intellectual, mental, techni-
cal, operational) that are defi ned by law, but 
exhaustively it has not been resolved. Before 
incarnate in the actual human behavior, le-
gal norms and the entire rich arsenal of le-
gal means must be mediated by conscious-
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ness. As pointed out by M. N. Voplenko, “the 
world of legal reality, presented in the form 
of legal norms, relationships, responsibility, 
law, order, justice, etc., is perceived by the 
people through a specifi c form, or type, of so-
cial consciousness, the so-called justice” [9, 
p. 27]. But we should not exaggerate the in-
fl uence of non-legal factors in the practice of 
law enforcement of the Executive authorities, 
fi rst of all, this phenomenon is purely legal, 

which accumulates the experience of applica-
tion of state power, by the competent autho-
rity legal, both material and procedural rules. 
As a result, you should set the main strate-
gic directions in the fi eld of law enforcement 
practice of the Executive authorities, they 
boil down to, to raise to a qualitatively new 
level the work of the state authorities to sub-
stantially strengthen their activities for the 
protection of the interests of the individual.
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