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KRoncTuryuiitHuii 000B’I30K JIIOTUHU
1 rpoMagAaHUHA 3axuIiaTu BiTuus3ny:
TEOPETUYHI Ta MPAKTUYHI aCIeKTH

Y cmammi pozenamymo O0okmpumanbHi nioxoou 00 SUHAYEHHSI CYMHOCMI KOHCIMUMYYIUHO2O
0008’ 3Ky 3axuwjamu Bimuu3zny, a maxodc KOHCMumyyitiHy npaKxmuxy npasoeo2o 3aKpinieHHs euuje-
3a3Hauero2o 0606’ a3Ky. [locniodceno ma npoananizoeano Cman meopemuko-npasoso2o 3abe3neyens
BUKOHAHMS 2POMAOSHAMU C8020 KOHCIMUMYYiliHo20 0008’ A3KY 3axuwjamu Bimuusny ma 3micm Koncmu-
myyitiHux 0008’ A3Ki6, wo saxpinieni 6 cmammi 65 Koncmumyyii' Vpainu.

Knrouosi cnosa. roncmumyyitini 0608’ s3Ku, KOHCMumyyiinut 0008’ 130K saxuwamu Bimuusny,
anvmepHamusHa cyicoa.
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Constitutional duty of man and citizen
to defend the Motherland:
the theoretical and practical aspects

The article examines doctrinal approaches to defining the essence of the constitutional obligation
to defend the homeland, as well as the constitutional practice of the legal consolidation of the above
duties. Investigated and analyzed the state of the theoretical and legal enforcement of citizens of their
constitutional duty to defend the motherland and the content of the constitutional obligations set out in
article 65 of the Constitution of Ukraine.
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Formulation of the problem

Constitutional process launched in Ukraine
puts on the agenda a number of topical issues
of state. Today in Ukraine there are difficult
economic and political processes, which
cause, radical transformations in Eastern
European geopolitics and Ukraine’s relations
with its neighbors. It should be noted about
direct threats to the sovereignty and territorial
integrity of Ukraine.

It is worth mentioning the military deve-
lopments currently under way in eastern
Ukraine, affecting the general welfare in our
country. Therefore, recent events suggest that
Ukraine has a problem completing existing
units, as well as in connection with what has
been declared a partial mobilization, and the
problem of citizens of Ukraine to perform its
constitutional duty to protect the homeland.

Analysis of recent research
and publications

The issue of constitutional duties of man
and citizens are given much less attention
than rights and freedoms. However, some
aspects of the study of constitutional duties
of man and citizen are reflected in the works
of Ukrainian and Russian jurists, including
A. Biloskurskoyi, N. Vitruka, L. Vojvodina,
L. Letnyanchyna, V. Pohorilko, P. Rabino-
vich, Y. Todyky and others.

The wording of Article purposes

The article is an analysis of doctrinal ap-
proaches to the interpretation of the category
of “constitutional duty to defend the Mother-
land” and study constitutional practice of se-
curing the social duty.

Presenting main material

Given the events over the last two years,
which have taken place in eastern Ukraine,
the issue of implementation of the citizens
of Ukraine constitutional duty to defend the
homeland, has become all the more impor-
tant. Indeed, in Ukraine there was a lot of
partial mobilization for the implementation
of legal collisions every citizen of Ukraine of
his constitutional duties, which is enshrined
in Article 62 of the Constitution of Ukraine.

According to Article 62 of the Consti-
tution of Ukraine [1], the defense of the
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Motherland, independence and territorial in-
tegrity of Ukraine is the duty of citizens of
Ukraine. As for Article 1 of the Law of
Ukraine “On Military Duty and Military Ser-
vice” [3], conscription is set to provide the
Armed Forces of Ukraine and other military
formations, and to prepare the population to
defend the homeland.

The only legal act in Ukraine, which regu-
lates the most important social and public
spheres of Ukraine is the Constitution. The
scientist-lawyer Todyka Y. stressed that there
are no society relations, where regulation in
the current legislation was based on the ab-
sence of the Constitution [18, p. 57]. As a re-
sult, it is important to note that the Constitu-
tion of Ukraine does not avoid their attention
and regulates the activity of the state military
organization, military service, defines the fea-
tures of the State machinery in general and
the state military organization including both
in peacetime and in times of crisis, establish-
es competence higher state authorities for its
organization and leadership.

However, recent events in the east of our
country, show that military service has been
and remains an important institution that
is essential for the proper functioning of its
military organization and plays an important
role in the lives of many citizens of our coun-
try. Military service is the focus of society
and the state, although in the last two years
the attitude of citizens of our country to it has
changed.

It should be noted that the above questions,
are studied by the lawyers only fragmentally
and the majority of research done in terms of
administrative law (including such scholars
as V. Alexandrov [4], F. Korzh [11], etc.).
However, Y. Bytyakom [7] M. Inshynom [8]
O. Obolensky [14] A. Petrishin [16] made
significant changes in the study of issues re-
lated to the public service.

There are no comprehensive studies of the
constitutional aspects of military service in
our country. As noted earlier, military service,
various aspects of its passage are regulated by
different branches of law, and are in the or-
bit of interests of various sectoral sciences,
studying them from different angles. For ex-
ample, Y. Bytyak indicates that public-service



relationship is not subject to regulation only
administrative law but also constitutional, fi-
nancial and other [7, p. 45].

It should be noted that the significance of
constitutional law as one of the most impor-
tant areas of law is becoming increasingly
important today in Ukraine. However, despite
the rapid growth of the importance of consti-
tutional law in Ukraine as a science and law,
the range of scientific developments not with-
out considerable number of problems, includ-
ing a range of studied fragments or some of
these issues at an early stage their research.
These problems, which remain virtually ig-
nored in scientific research, is a unit of urgent
and important issues relating to military ser-
vice and all the military sphere. Therefore, as
a consequence there are difficulties in imple-
menting the requirements of the provisions
under Article 1 of the Constitution of Ukraine
[1]. The need for research on the level of con-
stitutional issues relating to military service,
due to a number of conditions that are associ-
ated with virtually all aspects of public and
social life.

However, it should be noted that a number
of scholars note that the military service is a
type of public service (including B. Aleksand-
rov [4] M. Artamonov [5], Ivan Korzh [11]
and others.).

It should be noted that compliance with
the constitutional obligation to serve mili-
tary service in Ukraine is made primarily on
the basis of the Law of Ukraine “On Mili-
tary Duty and Military Service” [3] and some
other legal acts.

The Article 4 of the Law of Ukraine “On
Military Duty and Military Service” stipulates
that such units are completed by conscription
of citizens for military service, and adoption
of Ukraine citizens for military service under
contract [3]. Thus, the provisions of the Law
justifying the need for a military duty, which
states that the set one in two of purposes, par-
ticularly for units manning the state military
organization and personnel, and to prepare
citizens to the duty to protect the Motherland.
It is thanks to the aforementioned provisions
of the Law of Ukraine “On Military Duty and
Military Service” [3] is a realization of the
provisions of paragraph 2 of Article 65 of the
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Constitution of Ukraine and in the aggregate
establish constitutional duty [1].

However, this example clearly demonst-
rates the correlation of the constitutional duty
to serve military service defending the home-
land, and the impact of the first and the sec-
ond in their implementation. This is also con-
firmed by the preamble of the country said
Law “On Military Duty and Military Service”
[3], which states that it is intended to regulate
legal relations between the state and citizens
of Ukraine to implement their constitutional
duty of defending the homeland. At the same
time you can clearly see the opposite effect
and the constitutional duty of defending the
homeland for the implementation of the ob-
ligation to perform military service in accor-
dance with the law.

It should be noted that according to cur-
rent legislation for Ukraine military service
during the mobilization of reservists subject
to the majority of citizens of Ukraine, in par-
ticular, the first realization of the constitu-
tional obligation to produce of the second.
However, the aforementioned obligations
may be separately and without causing real-
ization of each other, which would be one of
the causes of the isolation and consolidation
in various parts of Article 65 of the Constitu-
tion of Ukraine [1].

Citizens of Ukraine in the implementation
of the constitutional obligation to serve mili-
tary service in peacetime, that is, in a mode
of everyday activities as the state in general
and military organization, namely including
military service in different parts of the lat-
ter. In this case, serving military service as
the main constitutional duty of defending the
homeland is not committed. It deals only with
preparation of citizens for that or take steps
related to that as it is impossible to protect
against someone or something vague. From
this point in the legal literature rightly noted
that “the main form of military duty is mili-
tary service” [10, p.236].

It should be noted that the legislator, in ac-
cordance with paragraph 3 of Article 1 “On Mi-
litary Duty and Military Service” under other
forms of duty of military service understands
prepare citizens for military service, to the re-
cruiting station, making the service voluntarily
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(contract) and conscription, the performance of
military duties in stock, service in the military
reserve, to the rules of military records [1].

However, by the Law of Ukraine “On mo-
bilization preparation and mobilization of
the” citizens of Ukraine in the implementa-
tion of the constitutional duty of defending
the homeland, independence and territorial
integrity of Ukraine cannot implement on
serving their military service. At the same
time, the provisions of the Law of Ukraine
“On mobilization preparation and mobiliza-
tion” describes the duties of citizens during
mobilization and installs them on how citi-
zens are conscripted, and for those who are
not subject to appeal [2]. The latter also per-
form the duties of defending the homeland,
independence and territorial integrity, but
does not perform military service.

We agree with the opinion of L. Let-
nyanchyn who pointed that the obligation
to perform military service applies only to
military service, while the duty to protect the
homeland, its independence and territorial
integrity - is the responsibility of all citizens
of Ukraine [13, p. 10]. However, if the abo-
lition of conscription of citizens of Ukraine
in the framework of the planned military re-
form, aimed at transition to acquisition units
military organization of the state solely on the
basis of a contract, that is, to a professional
army, the provisions enshrined in paragraph
2 of Article 65 of the Constitution of Ukraine
will involve much less imperative [1].

Despite the fact that studied constitutional
responsibilities are in the relationship and in-
teraction, they are different in legal nature,
the actors of their time in life, legal relation-
ship etc. In this regard, fixing them in differ-
ent parts of Article 65 of the Constitution of
Ukraine [1] is justified, since in this article
there is no indication “everyone,” and used
the term “citizens”, it means that foreign-
ers and stateless those required bandages
are not, and therefore the right to be soldiers
not. This requirement has evolved in the Law
“On Military Duty and Military Service” [3],
which aims to regulate the legal relationship
between the state and citizens of Ukraine in
connection with the performance of their con-
stitutional duty of defending the homeland.
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The provisions of the Constitution of
Ukraine stipulates that the protection of sov-
ereignty and territorial integrity of Ukraine, to
ensure its economic and informational secu-
rity are not only the most important function
of the state, but also a matter of the Ukrainian
people, which should be understood in its
citizens of all nationalities [1].

Therefore, when implementing the respon-
sibility to protect the Motherland and mili-
tary service between the citizen and the state
is also the administrative and legal relations
connected with the peculiarities of military
service. In addition, in the case of a citizen
during military service crime that he could do
just passing the specified type of public ser-
vice, and between the state and having crimi-
nal relations.

Thus, the process of military service af-
fects not only constitutional provisions, but
also other branches of law rules, which de-
termine the specificity of legal relations aris-
ing in connection therewith. This specificity
in turn reflected in the fact that the constitu-
tional relationship gives rise to the emergence
of other types of relationships. At the same
time the constitutional regulation of military
service immediately carried out several pro-
visions of the Constitution of Ukraine, which
are located in different sections of the Consti-
tution of Ukraine.

However, this does not reduce the potential
constitutional regulation of military service
because, according to Y. Todyka the rules that
make up one institution can be placed in dif-
ferent sections, but their aggregation operate
in unity, and as for the internal structure of
a particular institute it does not matter if a
separate section makes up a unit or, although
it would be desirable [18, p.243].

Thus, military service and various aspects
of its performance, in some details, is defined
in constitutional provisions. And a lot of pro-
visions the Constitution of Ukraine, which
are stipulated in most of its sections, “work”
to ensure the constitutional regulation of mili-
tary service and that is because of its special
nature, should be considered as one of the
most important achievements of Ukrainian
constitutionalism. We can therefore say that
the issue of military service, and operation



of the state military organization are directly
subject to the regulation of the constitution-
al right of Ukraine as the leading and most
important area of law in Ukraine. However
these issues in the teaching of constitutional
law Ukraine has not yet found the proper co-
verage and not yet deeply studied, although
urgent need in this increasingly growing.

Conclusions

Constitutional duty to protect the home-
land, independence and territorial integrity
of Ukraine and military duty are essential
for the proper staffing divisions of the state’s
military personnel for training military affairs
of citizens and prepare them for the protec-
tion of the state, to clear the State machine-
ry in general and for ensure the existence of
Ukraine as a sovereign and independent state,
in which a person, different manifestations of
life, including safety, the highest social value.

Today in Ukraine there are difficult eco-
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