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Abstract: In this article, the authors, collaboratively and based on their
experience of related research (normative-legal activity of local self-
government (Petryshyna, 2011), general theoretical problems of law-
making and norm-making (Didych, 2018), problems of reception of
foreign experience of reforming local self-government (Petryshyn,
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2014), and pressing problems of decentralization reform (Hyliaka,
2015)) investigate the features and the shortcomings of the system
of normative-legal acts of local self-government of Ukraine. These
include: the problems of the legal status and the nature of the
modern system of normative legal acts of local self-government, its
normative-legal consolidation; the issues of practical law-making
by bodies and officials of local self-government through the prism
of the heritage of the Soviet system of local self-government, the
shortcomings in the reforms undertaken since independence, the
ongoing decentralization and associated reforms as well as existing
concepts and plans aimed at the integration of Ukraine into European
legal space and the European Union in particular.

The result of the study was the identification of a number of
substantiated features of the system and general recommendations
aimed at the improvement of the overall state of local self-government
and its law-making activity in the context of the current and future
related reforms in Ukraine.

Keywords: law-making, legislative system, local self-government, normative-
legal acts of local self-government, rulemaking

1. Introduction

The peculiarities of the formation of a system of normative-legal acts of local
self-government are determined by the nature and peculiarities of the formation
of the national system of legislation of Ukraine. Today, an important role in this
process is played by such preconditions and factors as the transitional period
of development of the state and society, manifested in the gradual departure
from the outdated guidelines and postulates, the adoption of various concepts
and strategies of state and legal development as an attempt to determine
the direction of further development of the state in the world, as well as the
consistent implementation of the action plan for accession to the European
Union, which, among other things, envisages adaptation of domestic legislation
to the legislation of the European Community.

The challenges that Ukraine faces today are largely due to the fact that during
the years of independence the state failed to form strong local self-government
that would effectively resolve issues of local importance.
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Although the need for local self-government reform has been discussed for over
15 years, attempts to implement it have not yet been successful. At the same time,
decentralization is no longer just a desire to improve public administration at all
levels, but a necessary prerequisite to overcome the political crisis in Ukraine.
After all, the existing system of local self-government in terms of efficiency
and effectiveness of exercising the powers is far behind the requirements of
modernity and standards adopted in the Member States of the European Union,
which affect the quality of its functions and management of public services to
the local residents.

Nevertheless, apart from delegating certain powers that are, sometimes,
burdensome for some local self-government bodies, as well as carrying out
nationwide, but not always conscious, enlargement (amalgamation) of local
communities, it is now difficult to talk about the uniquely positive results of
the decentralization reform in Ukraine. In addition, it should be borne in mind
that the movement towards achieving the goals of the reform is not progressive,
in particular, taking into account the fact that, following the approval of the
Concept of reforming of local self-government and territorial organization of
administration in Ukraine, conceptual changes in the constitutional and legal
regulation of these questions have not yet taken place (Order of the Cabinet of
Ministers of Ukraine, no. 333-p). Regardless of what has been mentioned above,
the measures planned by the Ukrainian authorities and announced by politicians
and statesmen including the revision of the relevant positions of the Constitution
and the Law of Ukraine ‘On local self-government in Ukraine’ should be noted
positively.

In our opinion, the named factors are the most critical in the construction of
the structure of national legislation of Ukraine. Indeed, many leading experts
reiterate the idea that the current Ukrainian legislation system leaves much to
be desired and calls for improvement. Based on the analysis of recent research
in this area, it can be argued that the adoption of new legislative acts, as well
as further adaptation, harmonization, unification, and systematization of the
legislation, can contribute to the solution of the problem.

Thus, the subject of this research is the system of normative-legal acts of local
self-government. The purpose of this article is to identify the features of the
system of normative-legal acts of local self-government. To achieve this goal
it is necessary to solve the following problems: (1) to determine the extent that
the problem has been explored; (2) to determine the state of theoretical and
methodological development of a number of basic components of the study, such
as ‘system of law’, ‘system of legislation’, ‘local self-government’, ‘municipal
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power’, etc.; (3) to characterize the acts, including regulatory legal acts of local
self-government; and (4) to determine the place and role of acts of local self-
government in the system of national legislation.

2. The current state of the problem research

Dovzhenko (2014) believes that the successful solution of the problem depends
on a number of causes and factors, among which, first of all, the following
should be emphasized: (1) the existence of valid legal acts inherited from the
Soviet times (in accordance with the principles of succession), and the need
to revise and update such acts according to the modern Ukrainian agenda as
an independent national state; (2) the need to bring the legislation in line with
the objective conditions of social development; (3) adoption of a significant
number of new legislative acts and the need to bring them into a unified
operational system; (4) Ukraine’s recognition by the international community
(as a full-fledged subject of international relations), which is connected with
the task of updating the national legislation in accordance with the principles
of international law. Dovzhenko suggests that a clear conceptual framework of
the structure of Ukrainian legislation will contribute to solving these problems.
(Dovzhenko, 2014, p. 14)

Many Ukrainian and international political and state figures, leading theorists and
practitioners express their opinions on the ways of a state’s legal development.
For example, Parkhomenko (2012) argues that the legal system as a part of a
system of legislation ensures the development and functioning of the following
elements: legal principles, a system of law, legal activity, legal relations, etc.
Thus, Parkhomenko (2012, p. 291) writes that the quality and stability of
legislation together with its successful implementation determines the degree
of development and functioning of the legal system of a particular state.

We agree with Podkovenko’s (2005) view that the intensive development of
modern social relations requires effective and qualitative legal regulation.
The scholar also insists that the optimization of the judicial reform process
in Ukraine should uphold the proclaimed principles of a law-governed state,
where a person, his rights and freedoms are the highest social value. Obviously,
according to the scholar, besides various achievements, Ukraine faces many
unsolved state-building and legal problems that require urgent legislative
solutions. (Podkovenko, 2005, p. 40)

Baltic Journal of European Studies 289
Tallinn University of Technology (ISSN 2228-0588), Vol. 9, No. 3 (28)



Oleh Petryshyn, Maryna Petryshyna
Oleh Hyliaka, Taras Didych

We also support Prof. Dashkovska’s position on the subject matter (2013) when
she argues that the essence of public power in a democratic state lies within the
fact that the only source of power is the people exercizing it directly and through
the state bodies, as well as municipal bodies. Dashkovska emphasizes that such
exercise of power is impossible without the use of acts of state authorities,
municipal entities, and their officials, which act as representatives of power.
Public officials and state bodies make the decisions that regulate certain social
relations to achieve the relevant social and, in particular, legal goals. Such a
system of acts of a normative nature is called legislation in legal science and
practice. (Dashkovska, 2013, p. 34)

Despite the remarkable amount of legislative framework, and a large number of
normative-legal acts adopted by various bodies of public power, the problems of
scientific understanding of the formation of the system, as well as the definition of
the structure of legislation are still relevant research topics. Problems of theoretical
and legal understanding of law and legislation were addressed by such respected
scholars of various backgrounds as M. Abdulaiev, S. Alieksieiev, S. Bobrovnyk,
A. Zaiets, V. Kozlov, M. Koziubra, A. Kolodii, V. Korniienko, N. Parkhomenko,
P. Rabinovych, O. Skakun, O. Skrypniuk, M. Tsvik, and others.

3. The main theoretical and methodological foundations of the
research

In the fundamental branches of jurisprudence such as general theory of law and
constitutional law, such concepts as ‘law’, ‘legislation’, and ‘system of legislation’
have no unambiguous interpretation. In particular, encyclopedic sources provide
the following definition of the concept of ‘legislation’: legislation is a system of
normative acts (or laws) that regulates social relations (Koziubra, 2011, p. 499).
Some scholars argue that legislation is a system of interconnected normative
legal acts of higher legal force, including the Constitution, constitutional laws
and laws (Kolodii, 1998, p. 20). There is an opinion that legislation should
be understood as a system of all state-regulated laws, as well as international
treaties ratified by the parliament (Kolodii, 1998, p. 20). At the same time, it is
not necessary for such normative acts to take the form of law. The main thing is
that they are recognized as such, which have the force of law in the Constitution
(Korniienko, 2011, pp. 402, 403).

The lack of a clear terminological framework often results in contradictory
interpretation of legislative matters by bodies and officials of public power. We
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suggest following the well-established practice of using the term ‘legislation’
to denote a combination of laws and regulations. In the internationally accepted
practice of rule-making, the term ‘current legislation’ refers to the whole set of
normative legal acts in force in the state.

The terminological confusion mentioned above led to the adoption of the
Decision of the Constitutional Court of Ukraine no. 12-pp/98 of July 9, 1998
‘The case on the interpretation of the term ‘legislation™.

The Decision states that ‘legislation’ should be understood as a set of laws
and other normative legal acts which regulate one or another area of social
relations and act as sources of a certain area of law. The Constitution of Ukraine
(Articles 9, 19, 118, para. 12 of the Transitional Provisions) employs this term
without providing its definition. Depending on the importance and specificity of
regulated social relations, Ukrainian laws apply the term in different meanings:
as laws, as laws and legislation, as both laws and other acts of the Verkhovna
Rada of Ukraine, as well as acts of the President of Ukraine, the Cabinet of
Ministers of Ukraine, and in some cases also the normative acts of central
executive bodies (Constitution of Ukraine, Articles 9, 19, 118, para. 12 of the
Transitional Provisions).

We believe that the abovementioned Decision of the Constitutional Court of
Ukraine emphasized the existence of two main approaches to the interpretation
of the term ‘legislation’: 1) a “narrow” one, according to which the term
‘legislation’ is identified as ‘law’; 2) a “broad” one, according to which the
term includes laws, existing international treaties, parliamentary legislative
acts, subordinate normative acts adopted within the limits of powers and in
accordance with the constitution and laws.

In our opinion, Kashanina (2013), in her monograph, offers an explanation of
contradicting issues in the study of law. In the chapter devoted to the concept
of legislation, the scholar writes about three approaches to the definition of the
idea of legislation. The first approach defines legislation as a set of laws. Such
terminological narrowing is more productive than a broader understanding of
the term. Kashanina argues that the broad definition should be abandoned since
only the law possesses the higher legal force, based on and for which all other
normative acts are adopted. According to the second point of view, legislation
is a set of normative-legal acts issued by federal authorities (in a federal state)
(Kashanina, 2013). The advocates of the third point of view believe that
legislation is a set of all valid normative acts in the country (both federal and
regional) (Poliakov, 2003, pp. 362, 363).
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The abovementioned debate illustrates the turmoil in the legal field and describes
difficulties in defining the concept of ‘legislation’, the characteristics of the
system of legislation, as well as determining the structure of the latter in terms
of the territorial structure of the state.

An interesting, although complex definition of the concept of legislation as a
system has been proposed by Poliakov (2003), who argues that legislation is
a system of objectified textural rules, which, in the process of interpretation
and legitimation, act as a source of legal norms. Thus, Poliakov emphasizes,
legislation is a sign system which is expressed mainly as text, which serves as a
basis for justifying the existence of legal norms. The structure of the legislation,
in contrast to the system of rules of law, is “material”, since it consists of
textually canonized written normative-legal acts that are “voluntarily” united
in the field of legislation. It also includes legal acts and the whole scope of the
legislation, which “do not fit” into the recognized branches of law (Zahalna
teoriia derzhavy i prava, 2009, p. 720).

In our opinion, when characterizing the legislation as one of the elements of
shaping the law, the instrument of social and legal regulation, as well as the result
of law-making activity of various actors, including bodies and officials of local
self-government, it is necessary to use the previously named second, so-called
“broader” approach to its interpretation. However, this further complicates the
definition of the place and role of acts of local self-government in the system of
national legislation.

4. The characteristics of local self-government legal acts

Different scientific sources distinguish between the same characteristic features
of the system of legislation. These usually include the following: (1) the system
of legislation is an element of the legal system; (2) the system of legislation has
a hierarchical (vertical) structure, that is the location of legal acts in it depends
on their legal force; (3) the system of legislation has a horizontal structure,
which forms its branches in accordance with the subject of legal regulation;
(4) the system of legislation is characterized by integrity, systematic, unified
direction of all normative legal acts, their hierarchical ties; (5) the system of
legislation is of an integrative nature, that is, at the same time, is the source of
law, as well as the form of its existence.

It can be argued that the system of legislation is multidimensional. The idea

292 Baltic Journal of European Studies
Tallinn University of Technology (ISSN 2228-0588), Vol. 9, No. 3 (28)



The Features of the System of Normative-Legal Acts of Local Self-Government of Ukraine:
A Rejection of the Soviet Union Postulates in Favour of the European Union Values

that this system includes horizontal and vertical measurements is leading in
science. The horizontal structure of a system of legislation is most closely
related to the structure of a legal system. The concept of a ‘system of law’ and
a ‘system of legislation’ are correlated respectively as content and form. Thus,
the horizontal structure of the system of legislation includes: (1) legal norms;
(2) normative-legal acts; (3) legal institutes; and (4) branches of legislation. The
vertical structure of the system of legislation is manifested on the vertical plane,
which is expressed in the hierarchical construction of normative legal acts, in
their subordinate ties.

The identification of the hierarchy of normative-legal acts that compose
the system of national legislation (in the absence of a transparent legal and
regulatory settlement of this issue) is possible only through the analysis of
certain constitutional and legal norms and is also based on the provisions of
domestic legal science, in particular, achievements in the field of the theory of
state and law, constitutional law, municipal law, etc. To solve this problem, it is
necessary to define the place of a body of public power in the mechanism of the
state and the system of public power bodies, as well as to identify the nature,
scope, and limits of its competence.

Traditionally, depending on the legal force of normative-legal acts, a vertical
(hierarchical) structure of national legislation can be defined, which includes
(domestically): (1) the Constitution of Ukraine, which has a higher legal force
and is the basis of legislation; (2) laws and codes, the main purpose of which is to
provide an integrated, comprehensive and holistic solution to certain problems
of social and economic development of the society; (3) normative decrees and
orders of the President of Ukraine, issued in accordance with the Constitution of
Ukraine; (4) sub-normative legal acts of central executive bodies of power; (5)
acts of local executive bodies; (6) acts of local self-government bodies issued
in accordance with the execution of delegated state powers (Rabinovych, 2005,
p- 266).

Thus, normative-legal acts of local self-government, as a rule, are located at
the lower level of the system of national legislation. They represent the lower
structural unit (element of the system of law).

In the monograph mentioned above devoted to the issues of the modern structure
and characteristics of law, Kashanina (2013) offers interesting thoughts and
provides striking examples of the overlapping of local normative-legal acts at
the municipal level. The scholar writes that the legal status of normative acts of
the municipal bodies is quite problematic (Kashanina, 2013). According to the
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Constitution, the municipal bodies are not part of the system of state bodies of
power because they are only responsible for local issues. However, they can be
given separate state powers to be implemented under the control and supervision
of the state. In the course of its activities, municipal self-government bodies are
therefore forced to issue normative acts. It suggests that de facto their normative
acts are mandatory, thus supporting the argument for including the acts of local
self-government in the system of legislation. According to Kashanina (2013),
such insignificant normative inclusions are unlikely to violate the general picture
of legislative norms.

Reflecting on the legal properties of acts of local self-government, Bondar
(2003) writes about the correlation of state-power and non-state principles in
the content of the municipal-legal norms. The author draws attention to the
fact that a large number of sources of municipal law are adopted at the level of
federal and regional bodies of power in the form of normative-legal acts (laws).
The norms of municipal law contained in the latter are substantially state power
orders as they come from the state and they also presuppose the possibility
of using state coercion. At the same time, Bondar states that the sources of
municipal law are normative-legal acts of local self-government. Such acts issue
orders that cannot be considered state power but are of a public-power nature as
they emanate from the municipal power. (Bondar, 2003, p. 168)

Exploring normative-legal acts, Alieksieiev (2008) offers an interesting
classification: (1) laws; (2) decrees; (3) acts of local authorities; (4) acts of
state administration. Why has the scholar excluded the normative-legal acts of
local self-government from the list, remains unexplained. However, Alieksieiev
(2008) admits that his classification (based on the specified criterion) is not
accurate, complete and consistent.

Alieksieiev (2008) claims that accurate classification is not possible because the
same state body often possesses the competence to adopt normative acts with
different legal force. He explains that this classification is not complete because
it does not contain all types of normative acts (for example, departmental acts
issued by the bodies of justice, supervision, and control, internal organizational
acts). Finally, the scholar justifies the inconsistency of classification by the
fact that it cannot reflect the legal validity of normative acts (for example, the
acts of public administration include general and departmental, and internal
organizational acts). (Alieksieiev, 2008, pp. 452, 453)

Unlike Kashanina, Alieksieiev develops the classification of subordination of
normative-legal acts including them in the system of legislation. However,
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he excludes the acts of local self-government. So, according to the scholar,
the normative-legal acts of local self-government are not part of the national
legislation. (Alieksieiev, 2008). In turn, Bondar (2003) does not recognize acts
of local self-government as part of the national system of legislation.

In her monograph, Petryshyna (2011) devotes much attention to issues of
norm-making activity in local self-government bodies. The author insists that a
significant number of sources of municipal law are adopted at the level of central
and local government in the form of normative-legal acts. The norms of the
municipal law contained in them come from the state and are provided with the
possibility of using state coercion. Nevertheless, a large number of sources of
municipal law are normative legal acts of local self-government. The peculiarity
of the prescriptions contained therein lies in the fact that they, by their very
nature, do not belong to the legal norms coming from the state in the face of its
law-making bodies. (Petryshyna, 2011)

The rules of conduct contained in the normative legal acts of local self-
government, although not issued by the state, however, have a public-power
nature, since they are adopted by the municipal power bodies. The latter
is an expression of the power of the people, one of the fundamentals of the
constitutional system. Therefore, in the legal norms of these acts, there is not
only the ‘power of authority’ of local self-government but also the ‘authority of
the municipal power’ as a special public power, which is in a single system of
democracy (Petryshyna, 2011).

In her study on legal acts of bodies and local self-governmental officials in
the system of sources of municipal law of Ukraine, Naumova (2017) argues
that when including these acts into the hierarchical system of legislation of
Ukraine they should be placed lower than the subordinate acts of the legislative
branch of power, as well as central and local executive bodies. Naumova also
writes about legal mistakes due to the ignorance of the nature of the power
of bodies and local self-government officials. According to the author, the
municipal power is a state-guaranteed right given to the regional community
independently or via local self-government bodies and officials to resolve
issues of local importance within the Constitution and laws of Ukraine. The
scholar points at the subordinate nature of the activities of bodies and officials
of local self-government; however, she does not refer to their subordination to
the vertical of the executive branch (Naumova, 2017). Thus, Naumova arrives
at the conclusion that acts of local self-government (municipal acts), along with
the Constitution and laws of Ukraine, relevant international legal instruments,
decrees of the President of Ukraine and resolutions of the Cabinet of Ministers
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of Ukraine, form an independent subsystem of subordinate normative acts in
Ukraine (Naumova, 2017, p. 106).

While investigating the acts of local self-government to determine their
specifics, Kuznietsov (2011) distinguishes between such concepts as ‘acts of
local self-government’, ‘acts of bodies and officials of local self-government’,
‘normative-legal acts of bodies and officials of local self-government’. He
concludes that the bodies of local self-government carry out activities and issue
normative-legal acts by carrying out the similar law-making activity. Therefore,
the author automatically includes relevant acts in the system of law. At the same
time, Kuznietsov (2011) concludes that the normative-legal acts of local self-
government bodies are part of the national legislation as the author includes
them in the list of normative-legal acts that are subject to state registration (their
inclusion in the Unified State Register of Legal Acts).

However none of the documents regulating the implementation, the procedure
for keeping the Register, the procedure for submitting normative-legal acts
for state registration, show any indications of regulatory acts of local self-
government (Resolution of the Cabinet of Ministers of Ukraine, no. 731; Order
of the Ministry of Justice of Ukraine, no. 34/5). We support Pashchenko (2015),
who claims that the legislation system consists not only of the provisions of
the existing national legislation but also of normative-legal agreements, it can
be argued that the international treaties signed on behalf of Ukraine are part of
the domestic legal system, even if the Verkhovna Rada of Ukraine does not yet
ratify them. At the same time, the scholar writes that international agreements
become part of the legal system only after ratification (Pashchenko, 2015, p. 76).

As we noted above, the hierarchy of normative-legal acts within a system of
national legislation requires a comprehensive analysis of constitutional and
statutory norms. It should also take into account scientific developments, in
particular, achievements in the field of the theory of state and law, constitutional
law, administrative law, municipal law, etc. Indeed, it is necessary to define the
place of public power in the mechanism of the state and the system of public
power, as well as to establish its limits and competences.

So, in our opinion, there are direct connections between the nature of local
self-government, the relation of local self-government to state administration,
state power and municipal power. Consequently, it is about a conceptual
component—a modern understanding of the notion of local self-government, as
well as the form of its expression (consolidation)—a set of relevant normative-
legal acts and other sources of municipal law.
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In this context, one of the leading experts in the field of local self-government,
Serohina (2016) notes that the mechanism of public power itself is a holistic,
systematic, multilevel concept embracing all forms of direct democracy, the
totality of state and municipal bodies. The author insists that in modern society,
no matter how developed institutions of elections, referendums or other forms
of direct democracy are, the leading role in the implementation of management
belongs to the state apparatus and the system of local self-government bodies.
As two subsystems of public power are connected, any significant changes in
the state apparatus should also be reflected in the order of local self-government
to ensure consistency. (Serohina, 2016, p. 145)

We agree with the conclusion about the significance of local self-government
for the development of modern society and a democratic rule of law. We believe
that the recent Ukrainian reforms illustrate the interest of governmental officials,
politicians, active citizens, and the whole society in the structural changes on
the level public administration, including the branch of local self-government.

There is also a significant interest of researchers towards the nature and essence
of the municipal power. And their results, in particular, in the form of proposals
and drafts of relevant changes and new normative-legal acts in the field of local
self-government testifies to the real existence and development of the relevant
branch of law, and also of a number of interconnected and interdependent
normative-legal acts and individual norms that regulate certain types of
relationship in local communities.

5. The place and the role of local self-government normative-legal
acts in the system of national legislation

In our opinion, while identifying the correlation of normative-legal acts of
local self-government with other normative-legal acts to determine their place
in the system of national legislation, it is necessary to take into account the
peculiarities of local self-government and municipal power in general.

The national constitutional model of local self-government demonstrates
different aspects and dimensions of this phenomenon. First and foremost,
local self-government is an institution of the civil society, a valid form of self-
organization of people, a movement towards human solidarity. Batanov (2010)
underlines clear intentions to define a democratic way of development for
Ukraine as the primary principle of a political system based on universal values.
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He reiterates state obligation to citizens to provide an appropriate range of civil
powers, to ensure their public and legal protection (Batanov, 2010, p. 183).

Based on the analysis of the provisions of Article 140 of the Constitution of
Ukraine, one can conclude that the right to local self-government is a natural right
of a territorial community, which, moreover, is an integral part of the system of
natural law. Therefore, with the help of legal measures, the state, represented by
its bodies and officials, only supervises the self-governing activity of territorial
communities.

Besides, local self-government is defined in the constitutional legal documents
as an institute of human and civil rights and freedoms. It represents the right of
the territorial community to resolve issues of local importance independently.
The approach fits into the system of human rights of citizens in a democratic
society and the state.

Also, based on democratic institutions and taking into account academic
achievements, local self-government is an element of institutes of constitutional
order. Thus, based on the generally recognized principles of organization and
activity of local democracy, local self-government as a manifestation of the power
of the people is one of the fundamental principles of the constitutional system of
Ukraine. It is supported by the provisions of the Constitution, which establish the
foundations of the legal system (in particular, Articles 1, 3, 5, 6, and 7).

In this context, Articles 7 and 140-146 of the Constitution of Ukraine are of
particular significance, as well as relevant provisions of the current legislation,
including the applicable Law of Ukraine ‘On local self-government in Ukraine’.
Thus, the analysis of the above requirements shows that local self-government
is more than one of the institutes of the constitutional system. The Constitution
of Ukraine and European Charter on Local Self-Government (1985) reinforce
the recognition of the organizational, legal and financial autonomy of local self-
government.

The European Charter on Local Self-Government establishes the obligation
of the participating states to recognize the principle of local self-government
in national legislation, as well as the necessity and importance of ensuring
organizational, legal and material financial guarantees for its implementation.
The Charter establishes the preconditions for law-making, normative, law-
enforcement and right-realization activities.

This correlates with the provisions of Articles 6 and 7 of the Constitution

of Ukraine, according to the analysis of which (and also taking into account
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the relevant decisions of the Constitutional Court) local self-government is
recognized by the state as an independent level of power exercized by the
people. Consequently, along with the recognition of the principle of the division
of public power into branches, the Constitution recognizes the existence of such
a subsystem of public power as the municipal power, which is implemented
through the institutions of local self-government. This subsystem exists along
with the subsystem of state power, which indicates the absence of hierarchical
links between them.

At the same time, it is important to understand that this does not mean the
complete autonomy of the municipal power and institutions of local self-
government from the state since all subsystems and public power bodies form
the unified public administration mechanism. Also, one should take into account
the fact that local self-government bodies execute a number of powers delegated
by the state, which means they are controlled by the relevant bodies of state
executive power. However, control by the state bodies of power should not lead
to interference with the activities of local self-government bodies in the sphere
of exercizing their own powers. In turn, the exclusiveness and completeness
of the powers of local self-government bodies are primarily aimed at limiting
the possibility of their duplication between executive bodies of local self-
government and state executive bodies, as well as between different levels of
local self-government bodies (the negative manifestation of such duplication
may be the contention of competence, conflicts between different institutions,
“dispersion” of responsibility, etc.) (Petryshyna, 2016, pp. 12, 14).

Thus, the constitutional separation of state power and local self-government
points to the objective existence of two forms of the exercise of public power in
Ukraine—state and self-government (municipal), for which there are common
features as well as different ones, in particular, specific, subjective-object and
functional characteristics, the study of which reveals their content and essence
(Naumova, 2017, p. 12).

The features of the municipal power that distinguish it from the state include:
(1) a specific carrier (subject of power); (2) the local-territorial character of
the authority; (3) realization of municipal power through the institutions of
local self-government; (4) a particular sphere of realization of the municipal
power and, accordingly, the process of development of local legal acts; and
(5) organizational, legal, material and financial isolation (autonomy) of the
municipal power from the state power.
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In our opinion, the municipal power should not be completely opposed to the
state. After all, the direction of the activities of both the state and local self-
government bodies is determined by the rights and freedoms of human and
citizen. First of all, it is a question of the rule of law and its relation to the
principle of legality.

Our study was driven by a goal to find out the underlining concept of the origin
of local self-government and its justification, which, in our opinion, most
fully and accurately reflects the essence and content of local self-government.
Considering the abovementioned aspects, it is possible to draw a conclusion on
the so-called dual nature of local self-government, which manifests itself both
in the presence of the public-power component and the public basics.

It seems that this position was underpinned in the provisions of the current
legislation, taking into account the wording: “recognized and guaranteed”;
“the right of a territorial community”; “the right and real ability guaranteed
by the state”; “have the power to adopt normative and other acts in the form of
decisions”, and others. At the same time, being on the one hand natural law, and
on the other—a public institution of power, with the help of which the will of
the members of territorial community is objectified by the bodies and officials
of local self-government, have the right to resolve issues of local importance,
including by adopting normative-legal acts. Normative-legal acts, which are
adopted by their bodies and officials, may also be adopted in the framework of

the exercise of the delegated (state) powers.

Therefore, it is possible to state the recognition and guarantee by the state of the
right of bodies and officials of local self-government to resolve issues of local
importance on behalf and in the interests of the territorial community within the
limits of the Constitution and laws of Ukraine under its own responsibility. It
is a question of the existence of primary normative competence—the right to
adopt normative-legal acts to resolve issues of local importance, mostly within
their own and/or exclusive powers of these bodies arising from the peculiarities
of their nature.

Moreover, one should pay attention to the fact that today the legislation enhances
the possibilities of local self-government: by defining the powers of its bodies
and officials; by separating them from the powers of the state (in the person
of its bodies and officials); by extending of the normative competence of the
local self-government (including in the future, which can be reflected in the
relevant changes and additions, as well as in the concepts of reforms, plans
and development programs); by defining the legal nature of normative-legal
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acts of local self-government in the national legal system; by recognizing the
possibility of judicial protection, in particular, the right to be a plaintiff (Art. 18!
of the Law of Ukraine ‘On local self-government in Ukraine’) and so on.

At the same time, taking into account both constitutional and legal regulation
and the real state of affairs, even the most developed and democratic states
of the world cannot completely abandon the practice of delegation of powers
from bodies of state power to local self-government bodies (for example, in the
United Kingdom the relevant authorities can authorize the adoption of a certain
anormative-legal act, in Germany normative-legal acts of local self-government
on the issues of their delegated powers are regularly adopted and implemented)
Thus, we can speak of the existence of so-called practice of “sanctioned rule-
making”.

The activities of both the state and local self-government bodies are determined
by the rule-of-law principle (Art. 8 of the Constitution of Ukraine). The
principle presupposes the subordination of the state and municipal power, their
institutions to human rights, the recognition of the priority of the right in any
positive activity of public authorities (including the development and adoption
of normative-legal acts of local self-government; see Constitution of Ukraine,
2011).

Thus, Ukrainian legal experts continue to discuss the principle of the rule of law.
Such conversations are productive as long as they grow around fundamentals
and conditions for its realization: the priority of human rights, the conformity of
the normative-legal acts to the law (“domination of legal laws”), legal certainty
and the limitation of state and municipal power by law (European Commission
“Democracy through Law”, Venice Commission).

The priority of human rights involves the recognition of human rights and
freedoms with the highest social value. The principle of the rule of law should
guarantee the inalienable rights of a person and citizen to freedom, equality,
respect for human honor and dignity. Therefore, normative activity should be
carried out with strict observance of this principle. The drafting and adoption of
normative-legal acts (including normative-legal acts of local self-government)
should ensure and protect the inalienable rights of citizens.

The limitation of state and municipal power by the law means that freedom in
society is possible only under conditions when public power is restricted to and
is under control of the law, as well as when public power interacting with civil
society within limits defined by law.
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In turn, legal certainty is a condition by which citizens have the opportunity
to anticipate the consequences of their actions, which follow from their
consolidation in the texts of normative-legal acts. Compliance with the rule-
making subject of clear rules regarding the form and content of normative-legal
acts serves as a guarantee of their implementation. Conversely, non-compliance
with the requirements regarding the form and content of such acts may lead to
their recognition as unconstitutional and therefore ineffective (Constitution of
Ukraine, 2011).

The compliance of the normative act with the law (or “domination of legal
acts”) implies compliance with the constitutional requirement of the legal nature
of the normative-legal acts, which means that the law “reflects” (as provided
for by the Constitution) human rights “in full”, as well as the direct effect of
such a normative-legal act. The narrowing or restriction of human rights in a
normative-legal act entails its illegal and unconstitutional nature and is subject
to consideration by the Constitutional Court to establish its conformity with
the Constitution of Ukraine. Such actions may indicate the ignorance of human
rights and mean the denying of the law and its supremacy in rule-making
activities.

Local self-government normative-legal acts, along with other normative-legal
acts, are often characterized as by-laws. First of all, the fact is that despite the
existence of a separate subsystem of public power—the municipal power, as well
as the independence of local self-government institutions, legal, organizational,
material and financial independence are determined by the Constitution and
laws of Ukraine. Consequently, the peculiarities of the existence of a territorial
community (hromada), as well as the establishment and functioning of local
self-government bodies and officials, which are determined by the charter of
a territorial community, by regulations of a local council (radas), by the other
bodies’ provisions, are primarily determined at the level of laws. Therefore, the
normative-legal acts of local self-government must comply with the Constitution
and laws of Ukraine, based on the principle of legality.

Given the fact that, on the one hand, hierarchical subordination between state
power and local self-government does not exist, and, on the other hand, that the
latter is a part of a single system of public authority in the state, it should be
stated that the normative-legal acts of local self-government, as well as other
subordinate legal acts, cannot contradict the laws of Ukraine, should be aimed
at their implementation, regardless of whether it is a question of resolving issues
of local importance or the execution of delegated by the state powers.
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At the same time, in our opinion, the system of local self-government normative-
legal acts is relatively conditional located at the lower level of the system of
national legislation. After all, given the peculiarities of the municipal self-
government, the subordination between the latter and the bodies of state power
in a democratically organized society cannot exist. That is, the system of local
self-government bodies is not part of the hierarchical structure of the state power
system. Instead, control over the activities of local self-government bodies can
only affect the issue of the legality of the acts of local self-government bodies
and officials, as well as the execution of the powers delegated by the bodies of
state power.

Also, such a feature of local self-government system should be mentioned as the
absence of subordinate links in it. That is, it can only be about the nature of the
local self-government and its bodies, and not about their subordination. Taking
into account the above, it can be argued that the system of legal acts of a specific
territorial community is presented by two elements: the normative-legal acts of
representative bodies of local self-government (radas) and regulatory acts of
other local self-government bodies (primarily, executive and regulatory bodies).

So, at present, the system of normative-legal acts of local self-government as a
phenomenon of reality is at the initial stage of formation. Using this wording,
we seek to emphasize the fact that local self-government in Ukraine is still in
the transformational phase of its existence and is constantly faced with barriers
to asserting its genuine effectiveness and efficiency. Also, one should take
into account the fact that in each administrative-territorial unit, each territorial
community, through its activities (first of all its bodies and officials) form their
own system of acts, which includes the normative and other acts of local self-
government.

6. Conclusions

Thus, taking into account the nature of the municipal power and local self-
government, especially their relationship with the state power, as well as the
peculiarities of the structure and functioning of the system of state power bodies,
local self-government, the structure and links of elements of the legislative
system, we believe that the following conclusions can be drawn:

1. The system of legal acts of local self-government—a unified system of
legal acts of the respective administrative-territorial unit, a territorial
community and includes acts of normative-legal and others.
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2. The system of normative-legal acts of local self-government is the result of
the activity of a separate subsystem of public power—the municipal power,
which is implemented through the institutions of local self-government.

3. The system of normative-legal acts of local self-government is represented
by two components (taking into account the number of such acts and
also the absence of mechanism of realization of the right of territorial
community to make decision (including a form of a normative-legal act)
on their own): (a) regulatory acts of local self-government, which come
from representative bodies of local self-government and (b) normative acts
coming from other local self-government bodies.

4.  The system of normative-legal acts of local self-government is an integral
part of the structure of the system of the national legislation of Ukraine.

5. The system of legal acts of local self-government is a separate sub-system
of normative-legal acts of local self-government which can be characterized
as by-laws.

It is also worth mentioning that the path from the Soviet ideas and postulates to
the European values (and the EU) in the context of local self-government and
its normative-legal activity should be projected through the prism of interaction
between the state, local self-government bodies and the community, as the latter
two are still distanced from each other, which demonstrates the more profound
problems of the state and civil society, the root of which is exactly the “Soviet
building” doctrine, which founded this particular system, so ill-suited to reform
and so resilient.

At the same time, in regard to the ongoing decentralization reform mentioned
at the beginning, we can highlight a number of general recommendations aimed
at the local level but implemented not only by local self-government bodies but
also by state authorities (and supported by the community) that are related to
the problem of establishing the substance, role and place of acts of local self-
government in the legal system of Ukraine. These are, as follows:

1. The development at the legislative level of a national system of monitoring
and professional evaluation of state policy, programs and projects in
Ukraine, which would provide for the establishment of national standards
of evaluation, the procedure for its implementation, dissemination and use
of results, the creation of appropriate legal, organizational and resource
support for evaluation mechanisms.

2. The promotion of the development of municipal management, the urge
to increase the level of professional competence of local self-government
officials and deputies of local councils using the best domestic and
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European practices (although such programmes are already in place, the
impact of their implementation is still too insignificant to be taken into
account).

3. The improvement of the content, forms, methods, and ways of training of
local self-government officials in order to provide local self-government
with modern managerial personnel.

4. The modernization of professional programs aimed at training and
professional development of specialists in the field of local self-
government. This and the previous two points are conceptually important
in the context of the discussed problem, as the transfer of the necessary
tools from the state to the local self-government is not enough in itself (the
decentralization reform has demonstrated that often local self-government
officials and deputies are unable to effectively use the legal and financial
opportunities provided within the framework of the reform).
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