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IUBIJIBHOI IOPUCIUKILIL

Ilpaso nmodunu na cnpasedruguil cyo 6idiepac 0CHOBONONOINCHY
poav y 0Oemokpamuunomy cycninoemei. Came ¢yo € mieio 1anKoio é1a-
ou, Wo mace HatbintbuL 00° EKMUBHO MA HE3ANENHCHO OYIHIOBAMU CRIPHI
nPasogiOHOCUHU, T BUXOOSIYU 3 YbO2O 3aDe3Newy8amu 3axXucm nopyuie-
HUX npae 100uHu. 3abe3nevents npasa He Modjice He 6MpPamumu c8o€i
yinHocmi, AKWO GUHECEHHS CNPaseodnugo2o piuieHHs Oyoe 3amazyea-
MUChH, i, 36ICHO, AKWO Ye pieHHs He 06Y0e BUKOHYBAMUCD.

Ilpaso uenosexa Ha cnpagednueviii cyo0 uepaem OCHOBONONAZA-
WY1 pob 8 deMokpamuyeckom odwecmse. Mmenno cyo sensemcs
meM 36eHOM 1ACMU, KOMOPAs UMeem Hauboiee 00beKMUGHO U He3a-
BUCUMO OYEHUBAMb CHOPHbBIE NPABOOMHOULEHUS!, U UCXOO5 U3 IMO20
obecneuusams 3awumy HapyuieHHvIX npas uyenosexa. ObecneueHue
npasa He Modicem He NOMeEPsMb CE0K0 YCHHOCMb, el GblHeCeHuUe
CNpaseoduso2o pewierus Gyoem 3amsaeueamuCsi, i, KOHeYHO, ecliu IMo
pewierue He OyOem BbINOIHAMbCA.

Ahuman right on a just court has a fundamental role in democratic
society. Exactly a court is the that link of power that has most
objectively and independently to estimate litigions legal relationships,
and coming from it to provide defence of the broken human rights.
Providing of right loses the value, if taking away of just decision will
delay, and, certainly, if this decision will not be executed.

KuiouoBi ciioBa: posymuuii cmpox, npoyecyanvhuti Cmpox, po3-
21180 YUBINbHOI Cnpasu, GIOUWKOOY8AHHS UKOOU.
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Ilocmanoexa npobaemu

B ykpaiHChKOMY 3aKOHOJIABCTBI Ha ChO-
TOJIHI HE BPEryJbOBAHO IMHUTAHHS BU3HAUYCH-
HSI PO3YMHOTO CTPOKY PO3TIIALY LUBIUTBHUX
CIpaB BITYM3HSIHMMHU CyJaMH, IO HaJiIeHi
MIPaBOM JIEJIETYBaTH CBOi IOBHOBa)XKCHHS B
uiit cepi. Huni B 0JHOMY HOPMAaTHBHO-
MIPaBOBOMY aKTi He ¢(hOpMYJILOBAHO MTOHSTTS
«PO3YMHUH CTPOK», & TAKOXK YITKO HE BU3HA-
YEHO TMEePETiK MiJICTaB MO0 HOTro BH3HAUYCH-
HS Ta 00YHCTICHHS.

Anaaiz ocmannix docaioxcens i nyoaixauyii

HaykoBo-TeopeTHYHUM MIATPYHTAM  JUIS
HAIlMCaHHS CTATTi € MpaIli B rajTy3i MUBIIBHO-
0 TIpaBa Ta MpoIecy, ToCIoAapChKOro mpasa
Ta TOCIOAAPCHKOTO MPOIECY, KOHCTUTYIIiH-
HOT0, aIMIHICTPATHBHOTO Ta MiIPUEMHH-
I[BKOTO MpaBa, 30KpeMa, TAKUX aBTOPIB, SK:
I1. Munmumayk, O. baproBmryxk, JLIT. Ctebmok,
A.O. banuyk, P.O. Kyii6iga, M. ne Canbbia,
T.I. Kaninina, B.B. Ononenko, O. Tomouko
Ta iHmi. HopMaTHBHOIO OCHOBOIO PoOOTH €
YUHHE MpOIeCyaJbHe 3aKOHOJABCTBO, a Ta-
KO MIXKHAPOJTHI MPABOBI aKTH, IO PETYII0-
I0Th 1 BU3HAYAIOTh MPOLECYyAIbHY isITbHICTh
cynmy.
He eupimeni panime wacmunu 3a2aivHoi
npobaemu

ApnanTaiiisi 3aKOHOJABCTBa YKpaiHH [0
3aKOHOJABCTBA PO3BHHEHHX KpaiH BimOy-
BAa€TbCs MMOBLILHUMHU Temmamu. Ilormsau
Ha PO3BUTOK, CTAHOBJICHHS Ta OCOOJHMBOCTI
JIii HOPM HMBIILHOTO MPOIECYaTLHOTO IMpa-
Ba Pi3HI, aJie €JJMHUM € BHCHOBOK IO T€,
[0 TpPaBHUJbHE 3aCTOCYBAaHHS HOPM IIHOTO
mpaBa CIPHUATHME TMOKPAIEHHIO SK PO3-
ISy OUBUIBHUX CIIpPaB, TaK 1 BHHECEHHIO
00’ €EKTUBHOTO PIillICHHSI.

Dopmyaroeanusa yiseii cmammi

MeTot0 3anpONIOHOBaHOi HAYKOBOI Tpalli €
JTOCTTIDKEHHSI Ha OCHOBI1 aHaJTi3y 3aKOHOIaBC-
TBa YKpaiHU Ta CyJ0BOI MPAKTHKU ITHTaHHS
3aTATYBaHHS CTPOKIB PO3MIIALY CIpPaBH B
CyJi, BU3HAUCHHS CYTHOCTI MOHATTS €PO3yM-
HUH CTPOK», a TAKOXK JOIIBHOCTI HOTO 3aK0-
HOJIABYOT'0 3aKPiIUICHHS.

ABTOpH CTaBIAITH Nepen co000 3aBAaHHS
JOCHIJUTH iCTOPiF0 BU3HAYEHHS PO3YMHOTO
CTPOKY 13 3aCTOCYBaHHSM TEOpPii BIIOMHX
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HAyKOBIIB, a TAKOXX IIEBHUX CYHOBHX CIIPaB
y Li# ramysi.

Buxaaod ocnoenozo mamepiany docaioxcennsn

OcHoBHUI 3aKOH KpaiHM TapaHTye KOX-
Hill 0c001 He3alle)KHO BiJ] TPOMAJSTHCTBA, CO-
[iaJBHOTO CTATyCy Ta IHIIMX KPUTEPIiB mpa-
BO 3aXHILATH CBOi MpaBa i CBOOOJN B CYJ0-
BoMy TopsaKy (ct. 55 Koncruryii Yipainm)
[1]. OnHuM i3 IPUHIHUIIB TAKOTO 3aXUCTY €
MIPUHITAI BEPXOBEHCTBA TpaBa, SKHUW IOT-
piOHO po3yMiTH HeE JNHIIE SK MPaBoO Ha CIpa-
BEJJIMBUH PO3TJISII CIPABH HE3aJICKHHUM 1 He-
yHepeKEHUM CYJIOM, a ¥ MpaBo Ha CyJ0BUH
posrisin 6e3 HEeBMITPaBOaHWX 3BONIKAaHbL [2,
c. 18]. Turepmperaliis BOTO MPUHIUITY A€
MOKJIMBICTB 3BECTH HOro 1o cr. 6 Kousenuii
PO 3aXKCT MPAB JIFOJJUHH 1 OCHOBOTIOJIOKHHIX
cBo6o (mani — KoHBeHI1is), y SKii TaKOK 3a-
3Ha4YeHO: «KoXXeH Mae mpaBo Ha CIIpaBeIH-
BHH 1 MyOJIIYHMIA pO3TJIsa HOTo CIIpaBH yIpo-
JIOBX PO3YMHOTO CTPOKY HE3aJIECKHHM i 0e3-
CTOPOHHIM cyaoM...» [3]. Came us medinimis
BUMArae JIOCIiPKEHHS MPo0IIeM, OB’ I3aHUX
i3 yIOCKOHAJCHHSAM TMPOIECIiB BU3HAYCHHS
PO3YMHOTO Ta CIIPaBEIUTMBOTO CTPOKY pO3-
ISy CIOPIB Y Cyaax.

I{uBineHMH TpoIleCyalbHUN KOAEKC YK-
paiHM MICTUTh MaTepiajbHy HOpPMY, Bif-
MOBIIHO /10 SAKO1 IMUBUIBHA CIpaBa PO3TJIs-
JAETHCS CYJIOM TIPOTSATOM PO3YMHOTO CTPOKY,
ayie He OUITBIIE JBOX MICAIIIB 3 JHS BIIKPHTTS
MPOBAJPKEHHS y CIPaBi, a CIIPaBH MPO TTOHOB-
JICHHA Ha POOOTI, PO CTATHCHHS aliMEHTIB
— oxHOTO Micss [4, ct. 157]. Sk BuaHO 3 BU-
mieHaBeieHoro, [{uBinpHUN mpolecyaabHuN
KoJiekc Ykpainu Binnosigae Konsenrii B yac-
THHI PO3TIISAY CIIPABH MPOTATOM PO3YMHOTO
CTPOKY, alie MPaKTHKa CYAOBOI AisUTBHOCTI
JIa€ TIJICTAaBU CTBEPIKYBAaTH IPOTHIICKHE,
a came — cr. 6 KonBenmii YkpaiHoro He J0-
TPUMYETHCS, MPO IO CBiAYaTh CTATHCTUYHI
nani. 3okpeMa, MiHICTEpCTBOM FOCTHULIIT YK-
painu Oys0 HajgaHo iH(OpMaIlito, BiIOBIIHO
Jo sikoi Ha kiHens 2005 p. €Bpomneiicbkum
cymoMm Oymo posmoyatro posmisn monan 40
CIpaB CTOCOBHO TPUBAIOCTI MPOBAIKEHHS B
cynax Ykpainu. KimpkicTh ckapr 1moo mnepe-
BUILCHHS PO3YMHHUX CTPOKIB, HampaBICHUX
1o Cyny BiJ rpoMaJisiH Ta FOPUAHYHHUX OCi0,
3pocTae. [Ipu npomy, sik IpaBuUII0, CKapKaTh-



Csl Ha TPUBAIICTH PO3TILILY, IO MEPEBUILYE
I'SITh, CiM, & TO ¥ JIECSITh POKIB.

3a ocTaHHIMU JaHUMH, Y €BpONEHCHKOMY
cyni Oyno 3apeectpoBaHo ToHax 15 Tucsu
3asB [5], meranbHUIT aHA3 SKUX CBIIYUTH,
IO TepeBakHA OLIBIIICTH CTOCYETHCS HAA-
MIpHOi TpPHBAJIOCTI JOCYJOBOTO CIIiJCTBA,
CYJIOBOTO PO3TJIAYy YU BUKOHAHHS CYyJIOBHX
pILICHB 1 BiICYTHOCTI IPaBOBUX 3ac00iB IS
BUpIIICHHS I1i€i mMpoOjeMn Ha HamiOHAb-
HOMY piBHI. SIk Hacnifok, OromxeT YKpainu
3a3Ha€ HEBUIPABIAHUX ACUTHYBAHb Ta IMIJIK
KpaiHM Ha MIXHapOIHIM apeHi MOTripIry-
€ThHCA.

106 3’sicyBaTH, SKMM YHHOM BILTHUBAE I10-
PYLICHHS TMpaBa OCOOM Ha PO3TJISAA CIIPaBH
IPOTATOM PO3YMHOTO CTPOKY, OTPiOHO PO3-
IVITHYTH 9aCTHHY I030BiB 70 €BpoIIeiichKO-
r'0 CyAy IPOo 3aXKCT TAKOTOo IpaBa.

Taxk, y cnpasi «Jlemenko i Tomomna npotu
Yxpainu» po3risia HUBUTBHOTO MO30BY IIPO
BiJIIIKOTyBaHHS IIKOJIW PO3MOYATO B JIUCTO-
nani 1993 p. i 3akiH4eHO BUHECEHHSIM YXBaJIX
BepxoBuum Cynom Ykpainu 4 rpyzuas 2003
pOKy. 3arampHa TPUBANICTh MPOBAKCHHS Y
cnpasi craHoBwia monay 10 pokis i 1 micsIb.
€BpornelchKuil Cyl 3BEpHYB yBary Ha Te, 110
OCHOBHOIO IPHYMHOIO 3aTATYBAHHS PO3TIIAY
0yJ10 HEOHOPA30BE HANPABJIEHHS CIIPaBH Ha
HoBu# posrsix [10].

VY cnpaBi «CMupHOBa TpOTH YKpaiHu»
PO3IIIA TTO30BY PO MO CHANIINHHE PO3-
novaro y TpaBHi 1997 p., i Ha yac BUHECCHHS
€Bpomneiicskum cyaom pimrerns (08.11.2005)
cmpaBa Bce Iie Oyina Ha po3risal B Cyni
nepmroi incranmii (barmificekuii paiicyn,
M. JTuinpomsepxuHchk). IIpu mpomy mBidi
pillleHHs cy Iy Mepioi iHCTaHIi OyJIo ckaco-
BaHO amesiiHuM cyJoM JHITpPOneTpoBCh-
K0T 00JIaCTi Ta CIpaBy HaIpaBJICHO HA HOBUH
posrisi [11].

VY crpagi «IlaBronuHeIs TPOTH Y KpaiHm»
TPUBANICTH PO3TILILY CKapIy 3asiBHUKA HA pi-
IICHHS YTIPaBJIiHHS COIIaJbHOTO 3aXHCTy Ha
yac BUHECEHHA €BpPOCYAOM pIlIeHHS HIOAO
CYTi CIIpaBU CTAHOBHJIA OJIU3BKO IT'ATH POKIB
1 IBOX MICAIIiB, 1 pO3TJISA clipaBu He OyB 3a-
Bepmernit. [Ipu mpomy €Bponeiicbkuil cy
HE BPaxOBYBaB MEPioJiv, YIPOJOBXK SKHX 3a
3aTATyBaHHsA OYB BiJIIIOBINATBHUN 3asBHUK
[12].

MpaBHUuMi BicHUK YHiBepcuteTy « KPOK»
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3a indopmarniero, HamgaHow JlepikaBHOMO
CcyIoBolo anMinicTpartieto Ta Bepxosaum Cy-
oM YkpaiHu Ha 3anuT MiHicTepcTBa I0CTH-
i YKpaiHu, 3 HOPYIISHHSM IpoliecyaTbHUX
CTPOKIB pO3IIIsAY CyJAaMH MepIioi iHCTaHIil
Ta B anessuiiaoMy nopsaky y 2008 p. 6yio
posrissHyTo 270900 1mBinBHUX cHpas, y
2009 p. — 307165 cmpas, y | miBpiyui 2010 p.
— 168115 muBineHUX cmpaB. 3a iHpopma-
1i€ro, HamaHow BepxoBauMm Cynom Ykpainy,
cranoM Ha xkoBTeHb 2010 p. Ha posrisiai Cy-
JIOBOI TajaTH y NUBUTGHUX CIpaBax 3a Kaca-
HIHHUMH CKapraMu Ta KacamiiHUMH TOJaH-
Hamu 3Haxoauiaock 25 000 crpas. Biamosia-
HO 10 iHdopMmarlii, HagaHoi JlemapTaMeHTOM
Jiep>kaBHOI BHKOHABYOI ciyxk0u MiH’tocTy,
cranoM Ha 1 ciuns 2011 p. numre B Kuesi 3
PI3HUX TIPUYHH 3aJTUIIAIACH HEBUKOHAHUMH
56269 BukoHaBUMX JTOKYMeHTIB [13].

Bimnosimno mo cr. 1 KonBeHmii rapas-
TyBaHHA 11 BTUICHHS TOKJIAJAEThCSI HA caMy
Jep)kaBy Ta BIAMOBINHI oprau. Y 3B’S3Ky
3 UM, HepoTpuMaHHA HOpM KoHBeHIIl nae
0c001 IMOBHE MPaBO 3BEPHYTHUCS IO BiAMOBIJI-
HOI CyIOBOi 1HCTaHII MPO BiIIIKOyBaHHS
IIKOJIM, 3aBJIAaHOI TaKWUM IPaBOMOPYIICH-
HAM. OHaK JeTajJbHUNA aHalli3 YAHHOIO 3a-
KOHO/IaBCTBa YKpaiHH Ia€ 3MOTy 3poOUTH
BHCHOBOK: Yy JepXaBi HEMae BIINOBIIHOI
HOPMATHBHO-TIPABOBOi 0asu, CHpPSIMOBaHOI
Ha PEryJIOBaHHs] CYCHUIbHUX BiHOCHH, IIO
BUHHKAIOTH Y 3B’A3KY 3 MOPYLICHHSIM IpaBa
0co0U Ha PO3MIIAL ii CIIPaBU B CYAOBOMY TO-
PAIKY IPOTSITOM PO3YMHOTO CTPOKY.

VY Tomy, 110 B YKpaiHi BiICyTHiH e(eKTHB-
HUH 3aci0 3aXHCTy y BHIAJKY, KOJIH TEPMiH
PO3IJIIsiAy CpaBH MOPYLICHO, IEPEKOHAHHH 1
€BpOIEHChKUH Cy/I 3 TIPaB JIFOIUHHY, JIHIIOB-
IIM TaKOTO BUCHOBKY B XOZ1 PO3IIISAY CIIpa-
BU «Mepit npoTu YKpaiam». Y pe3yapTaTHB-
Hilt yactuHi pimenna Cyay OyJo 3a3HaueHo,
1o 3 60Ky YKpainu nmopymeHo ctatTi 6 ta 13
Kounseniiii [9].

€Bporericekuii cya 29 mucronana 2005 p.
po3rnsanas cnpaBy «llleBuenko mporu Yk-
painu». 3asBHUK OCKap>KyBaB MOPYLICHHS 3
060ky Ykpainu Bumor crateii 6 Ta 13 KonBeH-
wii [6]. Cyx BUCTYIIHB Ha CTOPOHI 3asSBHHKA,
3000B’s3aBIIM YKpaiHy CIUIATHTU CIIPAaBEA-
muBy catuchakmiro. Ile pimeHHs Mano 0
CTIOHYKaTH 3aKOHO/IaBYMI OpraH BXKHUTHU BiJl-
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MOBITHUX 3aXO0JIiB, MPOTE JKOJHUX 3MIH YU
MOMPaBOK He Oyno MpUHHATO. IHIMM IIIs-
xoM minma [lombmia, komu €BponerchKkui
CyJ 3a HacJiIKaMu ciyXxaHHs crpasu «Kymia
npotu [loxpmii» KOHCTaTyBaB MOPYMICHHS 3
60Ky ocranHboi Bumor ct. 13 Konsewntiii [7],
3aJJ0BOJIbHUBIIA BHMOTH 3asiBHUKA y (QOpMi
crpaBeuBoi catuctakiii. CyxaHHS crpa-
Bu mpoxoamino y 2000 p., a Bxe 17 depBHs
2004 p. mapmament PecmyOmikm Ilompma
yxBanuB 3akoH «lIpo mnopyuieHHs mpaBa
CTOPOHH Ha PO3IJIAJ CIpaBH 0e3 HEoOIpyH-
TOBaHOI 3aTPUMKH CyIIOBOTO po3risany». Ha
BUKOHAHHS pilllecHh €BPOIEHCHKOTO Cyay 3
TIpaB JIIOIUHY BiJIMIOBIHI 3aKOHH IPUNHSATO B
Xopgarii, CroBampkiit PecryOuminii Ta iHImx
KpaiHax. 3aKOHOMPOEKTH 13 3a3HaYeHUX IH-
TaHb po3poOsroThes B [lopTyranii ta din-
jsuaii, B Itamii Bxxe i€ 3akoH «IlinTo». ToO-
TO, KpaiHH, IO CTaJM Ha NUIIX JCMOKpaTHU-
HOT'O PO3BUTKY, IPUIMAIOTh BiAMOBIIHI aKTH
Ha HaIIOHAJLHOMY piBHI, 10 3000B’s3aHa
3pobuTH i YkpaiHa.

JIs pO3KpHUTTSI CyTi BKazaHOi NpobiemMu
HEOOXiJTHO BiJNOBICTH Ha TPU HAWTOJIOBHI-
[IUX 3aITUTaHHS!

1. SIxuM moBUHHO OyTH BU3HAYEHHS IO-
HATTS €PO3YMHI CTPOKU»?

2. Yu motpibHO mpuitmMaTé okpeMuil 3a-
KOH, CHPSIMOBaHHH Ha IPABOBE PEryIIIOBaH-
HS B KOHTEKCTI PO3MIIALY CIPAaBH MPOTATOM
PO3YMHOTO CTPOKY?

3. Uu BapTO 3amo3u4yBaTH PO3POOIEHY
IHIIIMMU KpaTHaMu (popMy MeXaHi3My 3aXHc-
Ty IpaB i cBOOOS JIIOANWHH B Pa3i HOPYILICHHS
IpaBa 0COOH Ha PO3TJIA ii CIIPaBH MPOTATOM
PO3YMHOTO CTPOKY?

LuBineHE mporecyantbHe 3aKOHOJABCTBO
MICTHUTb TaKe MOHSTTS, IK KIIPOTATOM PO3yM-
HOTO cTPpOKY». OTHaK MUTAaHHS 3aXUCTY MIPaB
0co0u Ha CyJOBHI PO3IIISLA i BUKOHAHHS Pi-
IICHHS CYOy INPOTITOM PO3YMHOTO CTPOKY
HE BpPETYJIhOBAaHO YWHHHM HAI[lOHATBHUM
3aKOHOJaBCTBOM y3aradii. Lle mpu3Boanuts He
JIHIIe 10 OOMEKEHHS IIpaB 0cib, CIpaBH SKUX
HEPO3yMHO JIOBIO 3HAXOATHCS/3HAXOIUITH-
cs Ha PO3MJIAI B Cy[i, @ i 0 TOro, mo €B-
POTEHCHKHUIT CYJl BHHOCHUTE OUTBIIY KUTBKICTh
pimens npotu YKpainu.

Komnu #iaerscst mpo BperyrOBaHHS BiJHO-
CHH, III0 BUHUKAIOTH Yy 3B’ SI3KY 3 IOPYIIICHHSM

41

mpaBa 0coOW Ha PO3MJISAJ IUBIUIBHOI CIIpaBU
MPOTATOM PO3YMHOI'O CTPOKY, MEpII 3a Bce
Ma€ThCA Ha yBa3i NMPUUHATTA NapiIaMEHTOM
BiAMoBigHUX HOPM. OCKINBKHU IIi TIPABOBIJ-
HOCHHHU BUHUKAIOTh 13 IMBIJIBHOTO TIPaBa, TO
MOTPiOHO MPUUHSATHU BIIAOBIIHI 3MIHU:

1. JlomoBHuTtH miaBy 82 I{MBiTBHOTO KO-
JeKCy YKpaiHH CTaTTEeIo Mpo Te, 10 He3alexk-
HO BiJI BUHH CYJly Y CyJJi, KO’)KHA 0c00a Mae
MPaBO HA BiANIKOAYBAHHS IIKO/IH, 3AIIOIITHOT
BHACIIIJIOK TIEPEBUINECHHS PO3YMHUX CTPOKIB
PO3MIISAY CIIPaBU B Cylax.

2. Buectu BiamoBigHi 3Miau 10 [{uBinb-
HOTO TIPOLIECYAIbHOIO KOJAEKCY YKpaiHH,
OB’ sI3aH1 3 TIOPSIIKOM HaJlaHHS CKaprH Mpo
MEPEBUIICHHS PO3YMHOT'O CTPOKY PO3IIISALY
CIIpaBH Ta BIMIIKOMYBAaHHS 3aBIAHOI IIMM
HIKOJIH.

3. Ipwuitaaty 3akoH Ykpainu «IIpo Biz-
LIKOJTyBaHHA INKOAM, 3aMOJisSHOI BHACIIIOK
MIEPEBUICHHS. PO3YMHHUX CTPOKIB PO3TIIIAY
CTpaBH B CyAax».

[lepmuit Baromuii Kpok y mMbOMY HaIpsiMi
Oy10 3pobieno HarionansHuM G1opo y crpa-
Bax moTpuMaHHa KOHBEHIIIT PO 3aXuCT MpaB
1 OCHOBHUX CB0OOA NoauHH MiHicTepcTBa
roctuii Ykpaiau y 2002 p. i3 3adydeHHAM
MIPOBIIHUX IOPHUCTIB — (paxiBLiB y Tamysi 3a-
XHCTY TIPaB JIIOIWHU Ta IPEICTABHUKIB CYI0-
BO1 rinku Bnaau. Came BOHH pO3pPOOHIIH TIep-
Ivid B YKpaiHi MPOEKT 3aKOHY, CIIPSIMOBAHHUN
Ha BPETYJIIOBAHHS IIPABOBIIHOCHH, 1110 BUHH-
KalOTh Y 3B’sI3KY 3 MOPYIICHHSM IIpaBa 0CO-
OM Ha PO3IJISII CIIPABU MPOTATOM PO3YMHOTO
CTPOKY. 3aKOHOMPOEKT Mae Ha3By «lIpo 3a-
XHCT MpaBa 0coOu Ha JJOCYIOBE TPOBAIKEH-
Hsl, CYJOBUI PO3TIIA Ta BUKOHAHHS PilICHHS
Cyly TIPOTSTOM PO3YMHOTO CTPOKY».

[Ipote Hi B KOMiTeTaX, Hi B Anapari Bep-
x0BHOT Panu Ykpainu moniOHuiA 3aKOHOTIPO-
eKT He OyJio 3apeectpoBano. OnHak YKpaiHi
HEOOXiJTHO TPUHHATH 3aKOH, CHPSIMOBAHHUN
Ha BIJHOBJICHHS MOPYLIEHOTO IpaBa ocodu
Ha CYJIOBHIA PO3TJIS Ta BUKOHAHHS PillICHHS
Cylly MPOTATOM PO3YMHOI'O CTPOKY LUIIXOM
3BEpHEHHS JIO CyIly 3 BIAMOBIIHOI CKaproro
Ta 3aKpiIUICHHS IIpaBa 0COOM HAa KOMIICHCA-
Ii0 32 TIEPEBUIIICHHS PO3YMHHX CTPOKIB JI0-
CyIIOBOT'O TIPOBA/KEHHSI, CYIOBOT'O PO3IIIALY
Ta BUKOHAHHS CyJIOBOTO pillIeHHS, 110 Ha0pa-
110 3akoHHOI cwn. [Ipy pbOMy KOMIIEHcaIis



3a IMEPEeBUIICHHS PO3yMHOI'O CTPOKY HE €
BIJIIIKOZlyBaHHSM IIIKOJIH, 3aB/JaHOI IIUM Iie-
PEBHIICHHSIM, 1 HE 1M030aBisie 0co0y IpaBa
Ha 3BEpHEHHS J0 CyAy B Pasi 3aJJOBOJICHHS
CKaprH PO IIEPEBUIICHHS PO3YMHOTO CTPOKY
BIJITIOBITHOT'O MPOBAJPKEHHS 3 IMO30BOM IIPO
BIJIIIIKOTYBaHHS MaTepiaIbHOI Ta MOPAIBHOT
IIIKOJTH, 3aBJIaHO HEBHIIPABIaHOK TPUBAiC-
TIO LILOTO MPOBaKeHHs. BonHouac 3rigHo 3
MIPOEKTOM 3aKOHY KOHCTaTaIlisi (akTy rnepe-
BUIIEHHS PO3YMHOIO CTPOKY BIAMOBIIHOIO
MPOBaKEHHs caMa 1o co0i Moxke OyTH J0-
CTaTHHOKD KOMIIEHCAIlIEI0, SKINO Cy[a iije
TaKol JyMKH.

[IMono Ha3Bu MailOyTHHOTO 3aKOHOMPOEK-
Ty, TO MOXKHa morogutucs 3 Harionansaum
Oropo, gemo ii iHTepHpeTyBaBLIM: 3aKOH
VYxpaiau «[Ipo BiAImKOXyBaHHS IIKOIH, 3a-
MOJIiIIHOT BHACTIIOK NMEPEBUILIEHHS PO3YMHHX
CTPOKIB PO3IIISIAY CIIpaBU B CyAax», 1o, Ha
JIYMKY aBTOpa, O1IbII IOBHO BiloOpaXkaTUMe
3MICT i1 3aBJIaHHS 3aKOHY.

BkazaHuii 3aKOHONPOEKT MOBWUHEH CTO-
CyBaTHCS IHMBUILHOTO, KPUMIHAIBHOTO, aj-
MIiHICTPATUBHOTO Ta TOCIOJAPCHKOTO CYJI0-
YUHCTBA. AJDKE KpUTEpii OI[IHIOBAaHHS PO-
3YMHOCTI CTPOKY PO3TJIALY CIPaBH € CIib-
HUMH U1 BCiX crpaB (CKIagHICTh CIIPaBH,
MOBEJliHKa 3asBHMKA, TOBEAIHKA OpraHiB
JepyKaBHOI BJIAIN TOIIO).

Haii6inbiry AUCKYCil0 CHPUYUHSIE BU3HA-
YEHHS CaMOTO MOHATTS «PO3YMHI CTPOKH».
BinpiiicTe CXWIAETHCS IO AYMKH, IO HOTrO
Tpeba PO3yMITH SK MPOMIDKOK Yacy, TpoTs-
rOM $KOTO TIOBMHHA OyTH BYMHEHA II€BHA
nporecyanbHa aist. [IOHATTS «po3yMHi CTpo-
KHU» Maii’Ke MOBHICTIO 30iraeThCs 3 MOHITTAM
«rporecyanbHui cTpok». OJHAK MiXK HHMHU
€ MeXa, 0 JaCTh 3MOTY KOHKPETHO amellto-
BaTH [I0 TOTO UM iHIIOTO: MOHSTTS <CTPOKU»
€ Habararo MMPIINM BiJ MOHATTS «PO3yMHI
ctpoku». CTpoku 0e3MmocepeIHbO 3aKPIILTio-
IOTBCS B 3aKOHi, a PO3YMHI CTPOKH 3aCTO-
COBYIOTBCSL Ui  KOXKHOI CIIPaBH OKpPEMO,
BUXOJSYN 3 00’ €KTUBHOI TOUKH 30py CYJUIL.
Sk 3a3HauuB €BpONEHCHKUN CY/I, 3aTATYBaH-
HS B1IOYBa€ThCS 3HAYHOIO MIpOIO BHACIIIOK
CKaCyBaHHS PIILIEHHS CyAy IepLIOi iHCTaHLii
Ta HAIpaBJICHHS CIPaBU Ha HOBUH pPO3TIISL.
€BponenchKuil cy/ 3a3Ha4yMB, IO XO4a BiH
HE YIOBHOB&)XCHWH OIIHIOBATH SKICTh Cy-
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JIOYNHCTBA B JIeP)KaBax-BiIMOBIIavax, OTHAK
BBaXKa€, 10 HANpPABJICHHS CIpaB Ha HOBHUH
pO3IJISIL 3a3BUYAl € HACHIJKOM TOMHIIOK
CyIiB HIDKYMX JIaHOK, HEOJHOPa30BEe Ha-
MIPaBJICHHsI CIIPaBH Ha HOBWH_PO3MIIAT Y Me-
JKaxX OJIHOTO MPOBAPKEHHS BUSIBIIAE CEpHO3-
HUN HEJOJIK Yy CYyIOBii cucTeMi. Y CBOiX
pinreHHsIX €BpONENUCHKUH CyJ] 3BEpTaB yBary
Ha Te, IO CYAH, SIKi PO3INIAIAI0Th IMBIIbHI
CIpaBH, HE BKUBAIOTh JKOJIHUX 3aXOJIiB, Ie-
penbaveHUX 3aKOHOAABCTBOM YKpaiHH, Jis
0OpOTHOM 3 TAKTHUKOIO 3aTATYBaHHS, JIO SKOI
BJIAIOTHCS BIAMOBia4i y crpaBax. 30KpeMa,
CYJl IOCUTH PiIKO PO3TIIsiAae MATAHHS MI0I0
CIIyXaHHS CIIpaBH 3a BIJICYTHOCTI BiJIoBiaa-
Ya Y HAKJIJCHHS Ha HHOTO aJIMiHICTpaTHB-
HOTO CTATHEHHS Y BUIVIAI ITpady 3a mposiB
HeroBaru 10 cyay (cr. 185-3 KYnAIl) [8], a
MIPUMYCOBUI TIPUBIJ CYJ/I1 B3arajii BUKOPHUC-
TOBYIOTB JIUIIC B KpUTHYHUX BUTAJIKAX.

Heo06xigHo Tako YiTKO BU3HAYHTH, KOJIH
PO3MOYMHAETHCSI Ta 3aKIHUYEThCS Mepeodir
PO3YMHHUX CTPOKIB pO3IJISiAy CIIPaBH B CY/I.
BinmosinHo 1o ct. 6 KonBeHtii, y IUBIIbHUX,
rOCTIOAAPChKUX 1 aIMiHICTPAaTHBHUX CIIPaBax
repedir MPoBaKCHHS PO3TIOYHHAETHCS 3 MO-
MEHTY TOJ[aHHS TI030BY 1 3aKiHUYEThCSA BUHE-
CEHHSIM OCTATOYHOT'O PIllICHHS y CITPaBi.

VY pa3i mopylieHHs mOpaB OCOOHM 10O
po3rasany il COpaBd HPOTITOM PO3YMHOTO
CTPOKY, BiANOBiAaNbHICTh MOKIAAAETHCS Ha
JiepKaBy Ha MiJICTaBi TOTO, IO 3aTATyBaHHS,
B OiNBIIOCTI BUMAJKIB, HACTAE Yy 3B’A3KY 3
HEPETYJISPHAM TPHU3HAYCHHSM CYJIOBUX 3a-
CiZlaHb, BEIMKMMH IHTEpBAJIAMH MK HHUMH,
repelaBaHHsIM a00 TepeCHIIaHHIM CIIPaBH 3
OJTHOTO CYJly JI0 iHIIIOTO; HEBXHUTTSAM CYIOM
3aX0JIiB CTOCOBHO JUCIMIUIIHYBaHHS CTOPiH
y CHpaBi, CBiAKIB, EKCIEPTiB; IOBTOPHUM Ha-
MPaBJICHHSM CIIPaBH Ha JIOJJATKOBE PO3CITiTy-
BaHHS YU HOBUH CyJ0BUH PO3IILAL.

OTKe, CITiJ 3a3HAYMTH, IO MOHATTS «PO-
3YMHICTB» y paifHCHKOMY IUBLUIFHOMY IPO-
[[ECYaTbHOMY 3aKOHOJABCTBI HE BUKOPHUCTO-
BYBAJIOCS 1 BIIEpIlIe B HUHIIIHBOMY HOTO po-
3yminHi 3akpimneno B LITK Ykpainu, ogHak
He poskputo. [Ipore m. 11 u. 1 ct. 3 KAC
VYkpaiHu aae BU3HAUCHHS MOHATTSA «PO3yM-
HUHM CTPOK» — HAHUKOpOTIIMH CTPOK PO3IJI-
Iy 1 BHUpIlIEHHS aJMiHICTPaTUBHOI CIIPaBH,
JNOCTATHIM Ui HagaHHs cBoedacHoro (0e3



LiusinbHe npaBo i uMBiNnbHUM NpoLec

HEBUITPABIAHUX 3BOJIIKaHb) CYOBOTO 3aXKC- | Oy CIpPaBU B CyIi € MPOMIXKKOM 4acy, Ipo-
Ty TOpPYLICHHX TIpaB, CBOOOJ Ta IHTEpPECiB | TATOM SKOTO MOBHHHA OyTH BUMHEHA IEBHA
y myOGuiyHO-TIpaBOBHX BigHOCWHAX. Ha Hamr | mpomecyanbHa nis. OTxe, sIK BUIHO 3 BU3HA-
TIOTJISL, AHANOTIYHY HOPMY HEOOXITHO 3a- | YEHHS, HMOHSTTS «PO3YMHI CTPOKH» MOBHiC-
kpinutu B LITK YkpaiHu, BU3HAYMBIIK TO- | THO, a00 MPUHAWMHI YaCTKOBO, 301raroThCs 3
HATTS «PO3YMHUH CTPOK PO3IJIAAY CIpaB» y | IOHATTAM «IpoliecyalbHUil cTpok». OnHaK,
IUBIIBHOMY CYJOYHHCTBI. PO3YMHI CTPOKH, Ha BIZIMiHY BiJ IpoOIleCy-
QIBHHUX CTPOKIB, 3aCTOCOBYIOTHCS Il KOKHY

Bucnosiu . OKpEMY CIIpaBy, BUXOISIYH i3 00’ €KTHBHOI
Taxkum 4MHOM, PO3YMHMH CTPOK PO3IIIA- | oyky 30py CYIL.
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