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The United Nations Convention on the Rights of the Child and the African Charter on the Rights
and Welfare of the Child are often considered to be the two international constitutions of children rights,
respectively — universal and regional one. Both the treaties establish the broad catalogue of children
rights approved by almost every state in the world. Both the UN Child Convention and the African
Child Charter constitute organs aimed at monitoring implementation of and respect for children rights
enshrined in their respective provisions. On the basis of provisions of the UN Child Convention and the
African Child Charter, respectively — the United Nations Committee on the Rights of the Child and the
African Committee of Experts on the Rights and Welfare of the Child have been established.

In this article I try to answer the question about the legitimacy of coexistence of both institutions
in the international arena, the meaning and practical dimension of their activities. For this purpose,
I compare the UN Child Committee and the African Child Committee. | draw the comparison at levels
of committees” aims, functions, organization and procedures of actions. | concentrate on the analysis
of the provisions of the UN Child Convention, the African Child Charter, Rules of Procedure of both
committees. | also refer to many other documents generated in the course of and in connection with the
activities of the two committees.
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MNMpaBHUuui BicHUK YHiBepcutety « KPOK»

Mapma Ilpyynan-Byiivwuk

douenm,

€3yimcovruil ynigepcumem Iznayis 6 Kpaxosi, Ilonvwa
(K.10p.H., Azennoncvkuil yHigepcumem, midHapoOHe nyosivHe npaso);
ynen Komicii 3 kodugpirauii cimeiiHozo npasa

npu Om6ydcmeni Ilonvwi 3 npas dumuHu

A.H. ®panyys

T'epoii Ykpainu, sacayxcenuil opucm Yrpainu,

doxmop puduvnHux Hayk, npogecop,

3agidysau xKagedpu depirasHo-npasosux OUCUUNIIH,
Yuisepcumem exonomiku ma npasa «KPORK»

Komiter OOH 3 mpaB puTuHU Ta
AdpukaHCbKUUA KOMITET €KCIIePTiB
3 mMpaB 1 100pPoOOyTy TUTUHMU —
IMOPiBHAJbHA MEPCIEKTUBA

Konsenyis Opeanizayii 06’ eonanux Hayiti npo npasa oumunu ma A@puxanceka xapmis npas i
0CHO8 000POOYMY OUMUHU YACTO 868ANCAIOMbCSL 080MA MIHCHAPOOHUMY KOHCIMUMYYIAMU npae dimell,
8I0N0BIOHO — YHiBepcanvbHow I pecioHanvHor. ObUdsa 002060puU 3aKPINIIOMb WUPOKULL CheKmp Npae
oimetl, CX8ALEHUX MAUCE KONCHOIO Oepoicasoro v ceimi. Ax Jumsua xousenyis OOH, max i A¢pu-
KAHCbKA Xapmis npo Oimel cnpAMO8ani Ha KOHMPOb 3a OOMPUMAHHAM Npag oimell, 3aKpinIeHux y
8i0nosioHuUx nonoxcennax. Ha ocnosi nonoowcens Jumsuoi konsenyii OOH i Agppuxancoroi xapmii npo
dimeil, 6i0nogiono, 6ynu cmeopeni Komimem Opeanizayii 00’ eonanux Hayiti 3 npas oumunu i Agppu-
KAHCbKULL KoMimem ekchepmis 3 npae i 006pooyny oumuHu.

Y yivi cmammi s cnpobyro eionosicmu Ha nUMaHHs NPO e2iIMUMHICMb CRIGICHY8AHHA 060X THCMU-
mymie Ha MiDCHAPOOHIT apeHi, CeHC I NPaKmuyHuil 6umip ix disibHocmi. 3 yicio Memoio nopisHioio JJu-
mauui komimem OOH i A¢ppuxancokuii komimem y cnpasax dimeti wjo0o yineil, GyHKyil, opeanizayii
ma npoyedyp Oiti yux cmpykmyp. Konyenmpyro yeaey na ananisi nonoscenv Konsenyii OOH npo npasa
oumunu, Appuxancoroi xapmii oumunu, I[Ipasunax npoyedypu 06ox komimemis. Taxo nocunarocs Ha
iHWi OoKyMenmu, Cmeoperi 6 npoyeci OisibHOCMI 000X KoMinemis.

Knruoei cnoea: npasa oumunu, Koneenyis OOH npo npasa oumunu, AQppuxancvka xapmisa npae
i 0CHO8 00OpobYmy OumuHu.
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Mapma Ilpyynan-Byiiwuk

douenm,

UHesyumcruii ynusepcumem Henayus 6 Kparxose, Ilonvwia

(x.10p.H., Azeanonckuil ynusepcumem, mexc0yHapoorHoe nyosiudLHOe nPaso );
ynen Komuccuu no kodugurauyuu cemeiiHozo npasa

npu Ombydcmene Ilonvuwiu no npasam pebeHKa

A.H. Dpanyys

T'epoit Ykpaunwt, 3acayxcennovlii wpucm Yrpaunbl,

doxmop wpuduyeckux Hayk, npogeccop,

3agedyruwuil kagedpoil zocydapcmeeHHO-nPa6o8vlx OUCUUNIUH,
Yrusepcumem sxonomuru u npaga «KPOK»

Kovmurer OOH nmo nmpaBam pedeHKa
U AppuKaHCKUIT KOMUTET 3KCIIePTOB
110 MpaBaM U 0JIATOMOJIyYHMIO peOeHKa —
CPABHUTEJIBHASA MEPCIEKTUBA

Konsenyus Opeanusayuu Obveounennvix Hayuil o npasax pebenka u Agppuxanckas xapmus npas
U OCHOB O1a20NONYYUA PEOEHKA YACO CHUMAIOMCA O8YMS MENCOYHAPOOHBIMU KOHCTNUMYYUAMU NPA8
demell, COOMEEMCMBEHHO — YHUBEPCANbHOU U pecuoHanbrou. Oba 002080pa 3aKPEnisiom WupoKull
cnekmp npag oemetl, 0000PEHHBIX NOUMU KAXNCObIM 2ocyoapcmeom @ mupe. Kak [lemckas xoneenyust
OOH, max u Appuxanckas xapmus 0 0emsx HANPAGIEHbl HA KOHMPOTb 3a COOMOOeHUeM npas Oe-
mell, 3aKpeneHHbIX 8 COOmEemcmeylouux nonoxcenusax. Ha ocnose nonoscenuti /lemckoii Kongenyuu
OOH u Agppuxanckou xapmuu 0 demsx, COOMEeMCcmeeHHo, ovliu coz0anvt Komumem Opeanuszayuu
Ob6veounennvix Hayuii no npasam pebenxa u Appuxanckuii komumem 9KCnepmos no npagam u 61ao-
nonyuulo pedenka.

B omoil cmamve s nonvimailocy omeemums Ha BORPOC O NE2UMUMHOCTIU COCYUWECTNBO8ANUS 000~
UX UHCTHUMYMO8 HA MeNCOYHAPOOHOU apene, CMbICAe U NPAKMUYECKOM USMEPEHUl UX 0esmenbHOCMU.
C smoii yenvio cpasrusaio [emckuti komumem OOH u A¢ppuxanckuii komumem no oenam demeti no
yensim, QyHKYUsIM, opeanuzayuu u npoyedypam deiicmsuil. Konyenmpupylo HuManue na ananuse no-
nooscenuti Konsenyuu OOH o npasax pebenka, Agppuxanckoti xapmuu pedenxa, Ilpasuiax npoyedypol
oboux komumemos. Taxaice cculnaloch Ha Opyaue OOKYMeHmbl, CO30annble 8 npoyecce 0esmenbHoCmu
08YX KOMUMEMO8.

Knrouesnie cnosa: npasa pebenra, Koneenyus OOH o npasax pebenxa, Appuxanckas xapmus npas
U OCHO8 O11a2ononyuUs peOeHKd.
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The United Nations Convention on the
Rights of the Child (*UN Child Convention’
or ‘Convention’)! and the African Charter
on the Rights and Welfare of the Child (‘Af-
rican Child Charter’ or ‘Charter’)? are of-
ten considered to be the two international
constitutions of children rights, respectively
— universal and regional one. Both the trea-
ties establish the broad catalogue of children
rights approved by almost every state in the
world. There are 196 (out of 197 states of the
world) State Parties to the UN Child Conven-
tion, 162 State Parties to Optional Protocol to
the Convention on the Rights of the Child on
the involvement of children in armed conflict
(‘Child Involvement Protocol’),® 171 State
Parties to Optional Protocol to the Conven-
tion on the Rights of the Child on the sale of
children, child prostitution and child pornog-
raphy (‘Child Prostitution Protocol’)* and 47
(out of 54 African states) State Parties to the
African Child Charter.> Both the UN Child
Convention and the African Child Charter

1 See the United Nations Convention on the
Rights of the Child, opened for signature 20 No-
vember 1989, 1577 UNTS 3 (entered into force 2
September 1990) (‘UN Child Convention’).

2 See the African Charter on the Rights and Wel-
fare of the Child, opened for signature 11 July
1990, OAU Doc. CAB/LEG/24.9/49 (1990) (ente-
red into force 29 November 1999) (*African Child
Charter’).

3 See Optional Protocol to the Convention on
the Rights of the Child on the involvement of
children in armed conflict, opened for signatu-
re 25 May 2000, 2173 UNTS 222 (entered into
force 12 February 2002) (‘Child Involvement
Protocol”).

4 See Optional Protocol to the Convention on the
Rights of the Child on the sale of children, child
prostitution and child pornography, opened for
signature 25 May 2000, 2171 UNTS 227 (entered
into force 18 January 2002) (‘Child Prostitution
Protocol’).

5 United Nations Human Rights Office of the
High Commissioner, Ratification of 18 Interna-
tional Human Rights Treaties <http://indicators.
ohchr.org/>; African Committee of Experts on
the Rights and Welfare of the Child, Ratification
Status of the African Charter on the Rights and
Welfare of the Child <http://www.acerwc.org/rati-
fication-data/>.
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constitute organs aimed at monitoring imple-
mentation of and respect for children rights
enshrined in their respective provisions. In
case of the UN Child Convention these are
also the provisions of its two optional proto-
cols of 2000. On the basis of provisions of the
UN Child Convention and the African Child
Charter, respectively — the United Nations
Committee on the Rights of the Child (‘UN
Child Committee’) and the African Commit-
tee of Experts on the Rights and Welfare of
the Child (‘African Child Committee’) have
been established.®

In this article | try to answer the ques-
tion about the legitimacy of coexistence of
both institutions in the international arena,
the meaning and practical dimension of their
activities. For this purpose, I compare the
UN Child Committee and the African Child
Committee. | draw the comparison at levels
of committees’ aims, functions, organization
and procedures of actions. | concentrate on
the analysis of the provisions of the UN Child
Convention, the African Child Charter, Rules
of Procedure of both committees. | also re-
fer to many other documents generated in the
course of and in connection with the activities
of the two committees.

I. ESTABLISHMENT
OF THE COMMITTEES

The UN Committee on the Rights of the
Child draws its mandate from articles 43-45
of the UN Child Convention. It was estab-
lished in October 1991 under article 43 para-
graph 1 as independent experts’ body to mon-
itor implementation of the Convention by its
State Parties. Original intention of the authors
of the Convention was to entrust the task of
monitoring compliance with the provisions
of the Convention to the Economic and So-
cial Council acting within the framework of
the United Nations. Basic text of the current
article 43 of the Convention on the Rights of
the Child (originally article 22) adopted by
the Working Group in 1980 read:

The reports submitted by the States Par-
ties to the present Convention under article
21 shall be considered by the Economic and

6 UN Child Convention art 43(1); African Child
Charter art 32.
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Social Council, which may bring its observa-
tions and suggestions to the attention of the
General Assembly of the United Nations.”

Other suggestions considered by the
Working Group in 1987 assumed the estab-
lishment of a special implementation body
aimed at monitoring the rights of the child ex-
pressed in the UN Child Convention. The pro-
posals were submitted by Poland and Sweden
together with Canada. Poland suggested es-
tablishment of a Group of Governmental
Experts to assist in the Economic and Social
Council’s task of examining the reports sub-
mitted by States Parties. Polish proposal for
the article 23 regulating the issue read:

1. Reports submitted by the States Par-
ties to the present Convention under article
22 shall be considered by the Economic and
Social Council, which may bring its observa-
tions and suggestions to the attention of the
State Party concerned and of the General As-
sembly of the United Nations.[...]

2. To assist it in its task, the Economic
and Social Council shall establish a Group of
Governmental Experts entrusted with the re-
sponsibility of examining the reports submit-
ted by States Parties.

3. The Economic and Social Council shall
decide on the size of the Governmental Group
of Experts, its equitable geographical compo-
sition and the periodicity of its meetings.®

Sweden together with Canada proposed
the establishment of a separate implementa-
tion organ — a Committee of Experts ‘to ex-
amine the progress made by States Parties in
achieving the realization of the obligations
undertaken by States Parties in the present
Convention.” (Article 22(1))°

Among the countries working on the
text of UN Child Convention referring to its
implementation system, only the representa-
tive of Argentina expressed his support for
proposal submitted by the delegation of Po-
land. He stated that the Polish proposal of

7 Sharon Detrick et al, The United Nations Con-
vention on the Rights of the Child. A Guide to the
‘Travaux Preparatoires’ (Martinus Nijhoff Publi-
shers, 1992) 528.

8 Ibid 531.

% 1bid.
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establishing a group of government experts
to assist the Economic and Social Council in
its task of examining states reports was more
adequate at the point of drafting the Conven-
tion. He noticed, however, that from the mo-
ment of UN Child Convention’s entry into
force a committee of experts, such as the one
suggested in Swedish-Canadian proposal,
‘would be more appropriate’.10

Most of the countries working on the
draft UN Child Convention’s implementa-
tion system supported the Swedish proposal
and expressed their preference for a separate
committee to monitor the implementation of
the Convention. Among them were Austria,
Denmark, Japan, Netherlands, Norway, Sen-
egal, the United Kingdom, the United States
of America and Venezuela.

Beside the proposals of establishing a
group of governmental experts or a separate
committee of experts as special UN Child
Convention’s implementation bodies, some of
the representatives - expressing their concern
about the proliferation of monitoring organs,
suggested entrusting the task of monitoring
the implementation of the UN Child Con-
vention to existing committees (established
under other international human rights con-
ventions) instead of establishing a new one.t
The representatives from Australia, Belgium
and France indicated the committees control-
ling the compliance with the two Covenants
of 1966, respectively on Economic, Social
and Cultural Rights and on Civil and Po-
litical Rights as those that could monitor the
implementation of the UN Child Convention,
‘according to whether the reports touched
upon economic, social and cultural rights or
civil and political ones’.1?2 Many other rep-
resentatives stated however that neither the
indicated committees nor any others, either
among the United Nations system or among
the nongovernmental international organiza-
tions, had an overall knowledge of the nature
and of various aspects of the problems affect-
ing childhood needed to effective monitoring
of implementation of the UN Child Conven-

10" 1bid 535.
1 1bid 534-5.
12 Ibid 534.



tion.13 They expressed strong concern that
establishing a committee of specialists with
expert knowledge on the rights of the child
would be of ‘considerable benefit to children
and young people.’

Finally the members of the Working
Group agreed that a separate, independent
committee of experts on the rights of the
child was needed and adopted the legal basis
for establishment of such a committee to be
the paragraph 1 of article 22 (current article
43) of the UN Child Convention. Official text,
as adopted by the General Assembly, states:

For the purpose of examining the prog-
ress made by States Parties in achieving the
realization of the obligations undertaken in
the present Convention, there shall be es-
tablished a Committee on the Rights of the
Child, which shall carry out the functions
hereinafter provided.!®

Thus a separate monitoring mechanism of
UN Child Convention — to be the UN Com-
mittee on the Rights of the Child - has been
established. The Committee hold its first ses-
sion in October 1991.

The African Committee of Experts on
the Rights and Welfare of the Child draws
its mandate from articles 32-46 of the Afri-
can Child Charter which was adopted by the
Heads of State and Government of the Orga-
nization of African Unity (since 2001 - the
African Union) on 11th July 1990 and came
into force on 29th November 1999. The Afri-
can Child Committee was established in July
2001 under the article 32 of the Chapter ‘to
promote and protect the rights and welfare of
the child.”'® The Committee hold its first ses-
sion in July 2001.

The African Child Charter which lays the
legal basis of existence of the African Child
Committee was adopted in 1990 within a year
of the adoption of the UN Child Convention.
It was created partly to complement the UN
Child Convention. Thoko Kaime in his book
The African Charter on the Rights and Wel-
fare of the Child: A socio-legal perspective

13 |bid 535-9.

14 |bid 539.

15 GA Res 44/25 (20 November 1989).
16 African Child Charter art 32.
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presents an interesting analysis of reasons
that attributed to adoption of a separate Af-
rican binding document on the rights of the
child.” One of the reasons was that during
the drafting process of the UN Child Con-
vention Africa was under-represented. Ac-
cording to Frans Viljoen, ‘only three African
states participated for at least five of the nine
years that the working group took to draft the
final proposal.’*® That was ‘the lowest per-
centage of all continents, contrasting sharply
with west European (61% of the continental
potential) and even Latin American (29%)
participation over a similar period.” Conse-
quently, although the authors included in the
final text of the UN Child Convention all as-
pects of the problems of children in general
they did not address the specific realities of
children in Africa. Thus, it was considered
necessary to draft a new international law
document that would refer to issues peculiar
in Africa but not included in the UN Child
Convention. Those were, among others: the
situation of children living under apartheid,
problems of internal displacement arising
from civil wars and internal insurrections,
the use of children as soldiers, harmful prac-
tices with a negative effect on the life of the
African girl child (female genital mutilation
- FGM), the definition of a child, the Afri-
can conception of the community’s respon-
sibilities and duties, the role of the extended
family in the upbringing of children, the role
of the family in adoption and fostering, the
duties and responsibilities of the African
child towards the family and community, the
particularly difficult socio-economic condi-
tions of Africa.’°According to Lee Muthoga,
it was ‘a desire’ to address issues specific in
relation to African children which were not
reflected in the UN Child Convention pro-
visions that was one of the main reasons to
adopt a separate African treaty dealing with
children’s rights.?° One more reason was the

17 Thoko Kaime, The African Charter on the
Rights and Welfare of the Child: A socio-legal
perspective (PULP, 2009) 20-4.

18 1bid 23.
19 Ibid.
20 Ibid.
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belief of the initiators of drafting the African
Child Charter that as the regional instrument
the charter would enhance protection of the
rights of African children. It was S. Amos
Wako concern that ‘each region, with its
unique culture, traditions and history, is best
placed to handle and resolve its human rights
situation.’??
Il. COMPOSITION
OF THE COMMITTEES
A. Members of the committees

According to article 43(2) of the UN
Child Convention, the UN Child Commit-
tee is composed of 18 members. Initially the
Committee consisted of 10 members. In dis-
cussing the number of members of the Com-
mittee, participants of the group working on
the UN Child Convention draft considered a
few options. Some proposed 12 members.
Many others stated their preference for com-
mittee consisting of 10 members stating that
it would be the best solution “for financial
or economic reasons’. The United Kingdom
delegation preferred the number of 15 com-
mittee members. One representative sug-
gested ‘that the number of members should
be proportionate to the number of States hav-
ing ratified the convention, so that it would
become higher as more States become par-
ties to the convention.’?? Finally, the authors
of the UN Child Convention agreed that the
committee should be composed of 10 mem-
bers. The final text of the first sentence of
article 43(2) of the UN Child Convention ad-
opted in 1989 read: ‘[tjhe Committee shall
consist of ten experts of high moral stand-
ing and recognized competence in the field
covered by this Convention.”?3 In resolution
50/155 of 21 December 1995 the UN Gen-
eral Assembly approved the amendment
to paragraph 2 of the article 43 of the UN
Child Convention, extending the number of
the Committee’s members from 10 to 18.%
Since the amendment’s entry into force on
18th November 2002 the Un Child Commit-

21 |bid.

22 Detrick, above n 8, 534-40.

23 A/RES/44/25 (20 November 1989).
24 AJRES/50/155 (21 December 1995).
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tee works in its extended composition of 18
members. If we divide the number of State
Parties to the UN Child Convention (196
State Parties in 2016)?° by the number of
Committee members (18) we note that one
member of the committee ‘is assigned to’ al-
most 11 countries.

According to article 33(1) of the African
Child Charter, the African Child Commit-
tee is composed of 11 members. If we divide
the number of State Parties to the African
Child Charter (47 State Parties in 2016)%°
by the number of Committee members (11)
we note that one member of the committee
‘represents’ more or less 4 countries. That
is three times less than in the case of the
UN Child Committee where one member
represents almost 11 countries. We notice,
however, that the number of State Parties
to the African Child Charter is lower than
the number of African countries that are the
UN Child Convention parties. In 2016 the
provisions of the African Child Charter are
binding to 47 out of 54 African countries?’
whereas the provisions of the UN Child
Convention are binding to all 54 African
countries.?8

The UN Child Convention describes mem-
bers of the UN Committee as ‘experts’ with
‘recognized competence in the field covered
by [....] Convention.’?® The African Child
Charter uses the term *‘members’ and requires
them to possess ‘competence in matters of the

25 United Nations Treaty Collections:
<http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=1V-11&chapter
=4&lang=en>

26 African Committee of Experts on the Rights
and Welfare of the Child, Ratification Status of the
African Charter on the Rights and Welfare of the
Child <http://www.acerwc.org/ratification-data/>.

27 Except for Central African Republic, Demo-
cratic Republic of Congo, Sahrawi Arab De-
mocratic Republic, Somalia, Sao Tome and
Principe, South Sudan and Tunisia.

28 United Nations Treaty Collections:
<http://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY &mtdsg_no=IV-11&chapter
=4&lang=en>

29 UN Child Convention art 43(2).



rights and welfare of the child.”3° The expres-
sion used in the African Child Charter seems
to be broader than the one found in the UN
Child Convention. Members of the African
Child Committee should be competent in all
issues within the field of rights and welfare
of the child, not only those reflected in the
provisions of the charter as it is found in the
UN Child Convention. In practice, however,
competence in the field covered by the UN
Child Convention indicate competence in the
field of children rights which the Convention
is dedicated to. It refers to nearly every as-
pect of children rights. Moreover, as the field
of the rights of the child is very broad, one
cannot expect a single member of the com-
mittee to have knowledge in its every branch.
Thus we can assume that both the UN and
African child committees’ members should
possess similar competence. Additionally
the UN Child Convention requires this com-
petence to be ‘recognized’ one. However, it
does not explain this requirement. We can
find some understanding of this expression
in the Committee’s members election prac-
tice. When we look at biographies of current
and former members of the UN Child Com-
mittee, we note that among them there are
specialists representing different scientific
disciplines dealing with child issues. There
are lawyers, sociologists, psychologists, his-
torians and many others. There are experts
working in national institutions and in inter-
national ones. There are both experts recog-
nized within the country and at international
arena.3! The African Child Charter does not
use the adjective ‘recognized’ to describe
competence required to be qualified to be
a member of the African Child Committee.
Nevertheless among its members we can no-

30 However, though not explicitly named in ar-
ticle 33(1) as ‘experts’, members of the African
Committee are of course experts in the field of the
rights and welfare of the child. The terminology
‘experts’ is used in the name of the committee —
the African Committee of Experts on the Rights
and Welfare of the Child and on the official website
of the committee: <http://acerwc.org/experts/>.

31 Committee on the Rights of the Child, Mem-

bership: <http://www.ohchr.org/EN/HRBodies/
CRC/Pages/Membership.aspx >.
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tice children rights experts with knowledge
and experience similar to those forming the
UN Child Committee.3?

In the aspect of personal qualifications
of committee members, both the UN Child
Convention and the African Child Charter
require them to be persons of ‘high moral
standing’. The African Child Charter adds
two more features: integrity and impartial-
ity. It does not allow African Child Commit-
tee members to act in any politically bind-
ing function that might interfere with the
independence or impartiality requirements.33
There are no doubts that though not explic-
itly expressed in the UN Child Convention
those two traits of character apply to UN
Child Committee members too. Upon assum-
ing their duties, members of the committees
make respectively the declaration (UN Child
Committee members) and the oath (African
Child Committee members) in which they
declare (UN Child Committee members)/ un-
dertake (African Child Committee members)
to perform their duties honourably, faithfully,
impartially and conscientiously (UN Child
Committee members)/ faithfully impartial-
ly, in all loyalty, discretion and conscience
(African Child Committee members).3* Ad-
ditionally, the Rule 15 of the African Child
Committee Rules of Procedure emphasizes
that each member of the African Child Com-
mittee shall discharge his/ her functions *with
only the interests of the Child in view.’3®
That rule reflects ‘the best interest of the
child’ rule which is the primary rule of both
the UN Child Convention and African Child

82 African Committee of Experts on the Rights

and Welfare of the Child, Experts: < http://www.
acerwc.org/the-experts/>.

33 Rules of Procedure for the African Com-
mittee of Experts on the Rights and Welfare of
the Child, Cmttee/ACRWC/II. Rev 2 (‘African
Child Committee Rules of Procedure’) Rule
11(2).

34 Rules of Procedure for the Committee on the
Rights of the Child, 18 March 2015, CRC/C/4/
Rev.4 (‘UN Child Committee Rules of Procedu-
re’) Rule 15; African Child Committee Rules of
Procedure, Rule 15.

35 African Child Committee Rules of Procedure,
Rule 15.
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Charter, expressed respectively in article 3
of the UN Child Convention and article 4 of
the African Child Charter. According to the
rule, in all actions concerning children, ‘the
best interest of the child shall be a primary
consideration.’®® Thus, this rule is binding for
members of both committees.

Members of both committees should
have nationality of one of State Parties, res-
pectively to the UN Child Convention and the
African Child Charter. None of the commit-
tees can include more than one national of
the same state.3” Additionally, the UN Child
Convention establishes the election rule ac-
cording to which in decision - making pro-
cess ‘equitable geographical distribution’ and
‘the principal legal systems’ should be con-
sidered. That rule does not apply to the Af-
rican Child Charter which is a regional treaty
binding only within the borders of African
continent.

Members of both committees serve in
their personal capacity. They are independent
in exercising their duties and enjoy privileges
and immunities provided for, respectively
in the Convention on the Privileges and Im-
munities of the United Nations®® and in the
General Convention on the Privileges and
Immunities of the Organization of African
Unity.40%41

3 UN Child Convention art 3; African Child
Charter art 4.

37 UN Child Convention art 43(3); African Child
Charter art 33(3).

38 |n draft version of the current provision one
more rule has been proposed to consider in deci-
sion — making process ‘the representation of the
different forms of civilization’. In the end, on the
grounds that the concept was not sufficiently defi-
ned, it was deleted from the final text. See Detrick,
above n 8, 540.

39 See Convention on the Privileges and Immu-
nities of the United Nations, opened for signature
13 February 1946, 1 UNTS 15 (entered into force
17 September 1946).

40 See General Convention on the Privileges and
Immunities of the Organization of African Unity,
opened for signature 25 October 1965, OAU Doc.
CAB/LEG/24.2/13 (entered into force 25 October
1965).

41 The ACRWC has got the adequate direct provi-
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The election procedure to the committees
is regulated in article 43(3-5) of the UN Child
Convention and in articles 34-36 of the Af-
rican Child Charter. Members of both com-
mittees are elected by secret ballot from a list
of persons nominated by States Parties. The
candidates must have one of the nationalities
of the States Parties respectively to the UN
Child Convention and the African Child
Charter. Each State Party may nominate not
more than one person from among its own
nationals.*? Detailed procedure of election
process is described in Rules of Procedure of
both committees.*3

Members of the UN Child Committee
are elected for a term of four years and may
be re-elected if renominated.** Members of
the African Child Committee are elected
for a term of five years. However, they are
not eligible for re-election.*> According to
article 43(7) of the UN Child Convention
and article 39 of the African Child Charter,
in case of vacancy of the office*® at one of
the committees, it is the State Party which
nominated the member that should appoint
another member from among its nationals
to serve for the remainder of the term. The
appointed member needs the approval re-
spectively of the UN Child Committee and
the Assembly of Heads of State and Go-
vernment.*’

sion referring to the above mentioned convention
(Article 41 of the African Child Charter) whereas
the UN Child Convention lacks this direct reference.

42 The African Child Charter (article 35) allows
each State Party to nominate maximum two can-
didates one of whom cannot be a national of the
state nominating.

43 UN Child Committee Rules of Procedure,
Rules 19-22; African Child Committee Rules of
Procedure, Rules 59-61.

44 UN Child Convention art 43(6).

45 African Child Charter art 37(1).

46 Due to death or resignation of the committee
member or any other reason precluding him or her
to perform the duties of the committee.

47 Detailed procedures of filling casual vacan-
cies are described in UN Child Committee Rules

of Procedure, Rule 14; African Child Committee
Rules of Procedure, Rule 14.



B. The Bureau

The Bureau of the UN Child Commit-
tee is composed of the Chairperson, the four
Vice-Chairpersons and the Rapporteur.*®
The Bureau of the African Child Committee
is composed of a Chairperson, three Vice-
Chairpersons, Rapporteur and a Deputy Rap-
porteur.® Both the UN Child Committee and
the African Child Committee elect their of-
ficers for a period of two years.>° The officers
are eligible for one re-election (except for the
Chairperson).5! If the officer ceases to be a
member of the committee, he or she cannot
hold office any longer.>?

Both the committees established their
own Rules of Procedure.>®According to Rule
45 of the UN Child Committee Rules of Pro-
cedure, a quorum is constituted by twelve UN
Child Committee members and respectively
according to article 38(3) of the African Child
Charter and Rule 38 of the African Child
Committee Rules of Procedure seven mem-
bers of the committee constitute a quorum.

Official languages of the UN Child Com-
mittee are Arabic, Chinese, English, French,
Russian and Spanish and its working lan-
guages are English, French and Spanish.5
Official languages of the African Child
Committee are those of the African Union®

48 UN Child Committee Rules of Procedure, Rule
16(1).

49 African Child Committee Rules of Procedure,
Rule 16.

50 UN Child Convention art 43(9); African Child
Charter art 38(2); UN Child Committee Rules of
Procedure, Rule 23(1); African Child Committee
Rules of Procedure, Rule 17.

51 UN Child Committee Rules of Procedure, Rule
23(2); African Child Committee Rules of Proce-
dure, Rule 17.

52 UN Child Committee Rules of Procedure, Rule
23(3); African Child Committee Rules of Proce-
dure, Rule 17.

53 UN Child Committee Rules of Procedure; Afri-
can Child Committee Rules of Procedure.

54 UN Child Committee Rules of Procedure, Rule 34.
55 The Constitutive Act of the African Union in-
dicates only the working languages of the African

Union which include African languages, Arabic,
English, French and Portuguese. (Constitutive Act
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and its working languages are English and
French.%6

Decisions of the UN Child Committee
are made available in the official languages
of the committee whereas decisions of the
African Child Committee — in the working
languages of the committee.>” All official
documents of the UN Child Committee are
issued in the working languages but upon
the UN Child Committee decision any of
them may be issued in the other official lan-
guage.8 All official documents of the Afri-
can Child Committee are issued in the work-
ing languages.>®

C. Meetings of the committees

Acrticle 43(10) of the UN Child Convention
and article 37(3) of the African Child Charter
provide that respectively the UN Child Com-
mittee and the African Child Committee shall
normally meet at least once a year. This gen-
eral norm is extended in committees’ rules of
procedure. According to Rule 1 of Rules of
Procedure of the UN Child Committee and
the African Child Committee, both the com-
mittees ‘shall hold meetings as may be re-

of the African Union, opened for signature 1 July
2000, 2158 UNTS 3 (entered into force 26 May
2001) art 25.) In 2003 the Assembly of the African
Union adopted Protocol on Amendments to the
Constitutive Act of the African Union (yet not in
force). In article 11, authors of the protocol propo-
se to replace the provision of article 25 of the Con-
stitutive Act on working languages of the African
Union with a new one concerning official langua-
ges of the African Union instead. According to the
proposed wording of the provision of the article
25(1) ‘[t]he official languages of the Union and
all its institutions shall be Arabic, English, French,
Portuguese, Spanish, Kiswahili and any other
African language.” See: Protocol on Amendments
to the Constitutive Act of the African Union avai-
lable on: <http://www.au.int/en/treaties>.

5% African Child Charter art 38(5); African
Child Committee Rules of Procedure, Rule 28.
57 UN Child Committee Rules of Procedure, Rule
38 (first sentence); African Child Committee Rules
of Procedure, Rule 31.

58 UN Child Committee Rules of Procedure, Rule
38 (second sentence).

59 African Child Committee Rules of Procedure,
Rule 31.
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quired for the effective performance of [...]
their functions.”®® The UN Child Committee
Rules of Procedure distinguish between regu-
lar and special sessions of the UN Child Com-
mittee.5* The UN Child Committee convenes
annually three regular sessions®? consisting
of a three-week plenary and a one-week pre-
sessional working group.®3 The African Child
Committee Rules of Procedure distinguish
between ordinary and extraordinary ses-
sions.5* The African Child Committee holds
annually two ordinary sessions of maximum
two weeks’ duration.5> There are four situa-
tions when special sessions of the UN Child
Committee and extraordinary sessions of
the African Child Committee could be con-
vened: 1) upon the decision of the commit-
tee; 2) upon the decision of the Chairperson:
a) in consultation with the other committee
officers; b) at the request of a majority of the
committee members; c) at the request of a
State party respectively to the UN Child Con-
vention and African Child Charter.%6 Special/
extraordinary sessions should be convened as
soon as possible.%”

The UN Child Committee usually holds
its sessions at the United Nations Office at
Geneva and the African Child Committee — at
the Headquarters of the African Union in Ad-
dis Ababa. There is a possibility to convene

60 UN Child Committee Rules of Procedure, Rule
1; African Child Committee Rules of Procedure,
Rule 1.

61 UN Child Committee Rules of Procedure, Ru-
les 2-3.

62 UN Child Committee Rules of Procedure, Rule
2(2).

63 Committee on the Rights of the Child, Monito-
ring children’s rights: <http://www.ohchr.org/EN/
HRBodies/CRC/Pages/CRCIntro.aspx>

64 African Child Committee Rules of Procedure,
Rules 2-3.

65 African Child Committee Rules of Procedure,
Rule 2(1).

6 UN Child Committee Rules of Procedure, Rule
3(1); African Child Committee Rules of Procedu-
re, Rule 3(1).
67 UN Child Committee Rules of Procedure, Rule
3(2); African Child Committee Rules of Procedu-
re, Rule 3(2).
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a session at any other place regarded conve-
nient by the committees. Another place may
be designated by the UN Child Committee
and the African Child Committee respective-
ly in consultation with the UN Secretary Gen-
eral and the African Union Commission. 8
The committees convene both public and
private sessions. In principle meetings of the
UN Child Committee and the African Child
Committee are held in public unless the com-
mittees decide otherwise.5° Rule 32 of the
African Child Committee Rules of Procedure
distinguish two more situations where ses-
sion is closed to the public. These exceptions
refer to administrative and budgetary matters
to be discussed during the meeting of the Af-
rican Child Committee.”® Furthermore, the
African Child Committee convene a closed
pre-session at the beginning of each ordi-
nary session. Those closed pre-sessions may
be attended only by the committee members
and selected partners who work together to
prepare the next session.’t At the end of each
private meeting, the UN Child Committee
and the African Child Committee may issue
a communiqué for the use of the information
media and the general public.”? At the close
of each public session, the Chairperson of the
African Child Committee issues a communi-
qué and organizes a press conference with the
media.”® The UN Child Committee Rules of
Procedure do not have a similar provision.
The summary records of public meetings
of both committees are generally available

68 UN Child Convention art 43(10); African Child
Charter art 37(3); UN Child Committee Rules of
Procedure, Rule 4; African Child Committee Ru-
les of Procedure, Rule 4.

69 UN Child Committee Rules of Procedure, Rule
39; African Child Committee Rules of Procedure,
Rule 32.

70 African Child Committee Rules of Procedure,
Rule 32 (1st sentence).

71 African Child Committee Rules of Procedure,
Rule 33.

72 UN Child Committee Rules of Procedure, Rule
40; African Child Committee Rules of Procedure,
Rule 33 (2nd sentence).

73 African Child Committee Rules of Procedure,
Rule 32 (2nd sentence).



whereas the summary records of private
meetings are distributed only to the commit-
tees’ members and to other participants in
the meetings. However, upon the decision of
committees and under their conditions, the
summary records of private meetings may be
made available to other subjects.’

I1l. FUNCTIONS
OF THE COMMITTEES

The purposes that constitute the basis for
establishment of the UN Child Committee
and African Child Committee are reflected in
provisions of article 43(1) of the UN Child
Convention and article 32 of the African
Child Charter. Those are respectively ‘ex-
amining the progress made by States Parties
in achieving the realization of the obligations
undertaken in the present Convention’’® and
‘promotion and protection of the rights and
welfare of the child.””® The formulation of the
African Child Committee aim seems to be
broader then the formulation of the aim en-
trusted to the UN Child Committee. Promo-
tion and protection of children rights assigned
to the African Child Committee seems to con-
tain also the task of examining the progress in
implementation of the obligations of the State
Parties to the convention. After a closer look
at other provisions defining the functions of
both committees we assume that purposes for
establishment of both committees are very
similar. Thus, what are the functions of the
committees?

The functions assigned to the UN Child
Committee are contained in articles 44-45 of
the UN Child Convention and the functions
assigned to the African Child Committee are
expressed in articles 42-45 of the African
Child Charter. The main competence of the
UN Child Committee and the African Child
Committee is monitoring and reporting on
the fulfillment of children rights enshrined
respectively in the UN Child Convention and
the African Child Charter. The UN Child
Committee monitors implementation, by

74 UN Child Committee Rules of Procedure, Rule
43; African Child Committee Rules of Procedure,
Rule 36.

5 UN Child Convention art 43(1).
76 African Child Charter art 32.
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State Parties, of the Convention on the Rights
of the Child and its two optional protocols on
the involvement of children in armed con-
flict’” and on the sale of children, child pros-
titution and child pornography.”® The African
Child Committee monitors implementation
of the African Charter on the Rights and Wel-
fare of the Child by its State Parties.

To accomplish their mandate, the commit-
tees perform various functions. These func-
tions could be classified into groups such as:
1) examination of reports submitted by State
Parties and issue of recommendations to State
Parties; 2) cooperation with other bodies;
3) undertaking investigative / fact-finding mis-
sions; 4) issue of statements, decisions and
recommendations; 5) interpretation of the
provisions (general comments, setting rules,
principles and standards); 6) organization
of days of general discussion; 7) initiating
studies; 8) consideration of individual com-
plaints. Both the committees may also per-
form other tasks entrusted to them that fall
within the scope of their mandates.

A. Reporting procedure

The main function of both committees
is examination of reports submitted by
State Parties in accordance with article 44
of the UN Child Convention and article 43
of the African Child Charter. Under provi-
sions of those articles which, except for the
length of submission period, are identical,
State Parties accept the duty to submit to
the UN Child Committee and the African
Child Committee regular reports ‘on the
measures they have adopted which give ef-
fect to the rights recognized [...]” respec-
tively in the UN Child Convention and the
African Child Charter and ‘on the progress
made on the enjoyment of those rights’ in
their territories.” In order to help State Par-
ties with writing their reports, both com-
mittees adopted guidelines regarding the
form and content of the reports.8° Reports

7T Child Involvement Protocol.
78 Child Prostitution Protocol.

79 UN Child Convention art 44(1); African Child
Charter art 43(1).

80 See General guidelines regarding the form and
content of initial reports to be submitted by States
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should indicate, inter alia: “sufficient infor-
mation’ to provide the committees ‘with a
comprehensive understanding of the imple-
mentation of’ the UN Child Convention or
the African Child Charter in the country
concerned; ‘the progress achieved in the en-
joyment of children’s rights’; “factors and
difficulties” encountered by the State in the
implementation of the UN Child Conven-
tion or the African Child Charter together
with ‘steps taken to overcome them’; ‘the
plans envisaged to improve further the re-
alization of the rights of the child’; ‘imple-
mentation priorities’ and *specific goals’ for
the future.81 All State Parties are obliged to
submit initial reports two years after acced-
ing to/ ratification of the UN Child Conven-
tion or the African Child Charter and then
periodic reports every five years — in rela-
tion to the UN Child Convention and every
three years — in relation to the African Child
Charter.82 The committees examine each
report and adopt their concerns and rec-
ommendations in the form of Concluding
Observations addressed to the State Party
concerned which is obliged to implement
them.82 The Concluding Observations are
made public and should be made widely
available in the country concerned. In order
to better assess the situation of children in
the country the UN Child Committee and
the African Child Committee may request
from the State Party concerned additional

Parties under article 44, paragraph 1(a), of the
Convention, CRC/C/5 (1991); General guideli-
nes for periodic reports, CRC/C/58/Rev.3 (1996);
Guidelines for Initial Reports of States Parties
(prepared by the African Committee of Experts on
the Rights and Welfare of the Child pursuant to
the provision of Article 43 of the African Charter
on the Rights and Welfare of the Child), Cmttee/
ACRWC/2 1. Rev2.

81 UN Child Convention art 44(2); African Child
Charter art 43(1); General guidelines for periodic
reports, above n 81.

82 UN Child Convention art 44(1); African Child
Charter art 43(1).

83 UN Child Convention art 45(d); African Child
Charter art 42(a); UN Child Committee Rules of
Procedure, Rule 75; African Child Committee Ru-
les of Procedure, Rule 71.

23

information relevant to the implementation
of the UN Child Convention or the African
Child Charter.8* The committees can make
other general recommendations, as they
consider appropriate, based on the informa-
tion relating to the situation of children re-
ceived by them pursuant to articles 44-45 of
the UN Child Convention and article 42 of
the African Child Charter.8

It should be noted that all the State Par-
ties to the African Child Charter are the State
Parties to the UN Child Convention as well,
and thus they are obliged to submit reports
on the implementation of the African Child
Charter and the UN Child Convention which
in most of the aspects are sister treaties. Thus
in order ‘to avoid repetition between the re-
ports to the African Child Committee and the
UN Child Committee and in order to encour-
age governments to fulfill their obligations
towards both committees’ the African Child
Committee elaborated appropriate guide-
lines for reporting process contained in Rule
70 of the African Child Committee Rules of
Procedure,® Guidelines for initial reports of
States Parties®” and Procedures for the con-
sideration of State Party reports.88 According
to Rule 70 of the African Child Committee
Rules of Procedure:

[...]a) If a State Party has already submit-
ted an initial report to the UN Committee on
the Rights of the Child, whether that report
has been reviewed by the UN Committee or
not, the State Party may be invited to update
the information already submitted and add

84 UN Child Convention art 44(4); UN Child
Committee Rules of Procedure, Rule 73; African
Child Committee Rules of Procedure, Rule 68.

85 UN Child Committee Rules of Procedure, Rule
76; African Child Committee Rules of Procedure,
Rule 72.

86 African Child Committee Rules of Procedu-
re, Rule 70.

87 Guidelines for Initial Reports of States Parties
(prepared by the African Committee of Experts on
the Rights and Welfare of the Child pursuant to the
provision of Article 43 of the African Charter on
the Rights and Welfare of the Child), above n 81.

88 African Committee of Experts on the Rights
and Welfare of the Child, The reporting process:
<http://www.acerwc.org/state-reports/>.



information on the provisions specific to the
Children’s Charter.

b) If a State Party’s initial report has been
reviewed by the UN Committee on the Rights
of the Child, the concluding observations and
the recommendations may be considered by
the Committee when preparing the list of issu-
es for the governments and adopting its own con-
cluding observations and recommendations.

c) If a State Party has not yet submitted
an initial report to the UN Committee on the
Rights of the Child, the State Party shall be
invited to prepare a complete report on all the
provisions of the Children’s Charter. [...]%°

These provisions provide for African
country, which is party to both the African
Child Charter and the UN Child Convention,
the possibility of submission of report only
to one of the committees. If the state have al-
ready submitted the report to the UN Child
Committee, in such a case the African Child
Committee can only invite the State Party ‘to
update the information already submitted and
add information on the provisions specific to
the Children’s Charter.”® There is only one
situation when the African Child Committee
can demand from the African State to submit
a complete report on all the provisions of Af-
rican Child Charter. It is when the state has
not yet submitted an initial report to the UN
Child Committee.®

The reporting procedure is designed to
promote public debate. It provides a frame-
work for a constructive dialogue between the
committees and State Parties. It is also ori-
ented towards international cooperation and
exchange of information. It is aimed at de-
fining problems and agreeing on solutions to
difficulties in cooperation with State Parties
and other international bodies.

B. Interpretation of the provisions
(General Comments)

Among other functions entrusted to both
committees is the function of interpreta-
89 African Child Committee Rules of Procedure,
Rule 70(a)-(c).

% African Child Committee Rules of Procedure,
Rule 70.

91 African Child Committee Rules of Procedure,
Rule 70(c).
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tion of the articles and provisions of the UN
Child Convention or the African Child Char-
ter and their publication in the form General
Comments on thematic issues, resolutions or
declarations.®? This role is aimed at assis-
ting countries in fulfilling their duties under
those treaties and promoting further imple-
mentation of the UN Child Convention and
the African Child Charter. So far the UN
Child Committee has issued General Com-
ments on the following subjects: The aims
of education (2002); The role of indepen-
dent human rights institutions (2003); HIV/
AIDS and the rights of the child (2003);
Adolescent Health; General measures of
implementation for the Convention on the
Rights of the Child (2003); Treatment of un-
accompanied and separated children outside
their country of origin (2005); Implementing
child rights in early childhood (2005); The
right of the child to protection from corpo-
ral punishment and other cruel or degrading
forms of punishment (2006); The rights of
children with disabilities (2006); Children’s
rights in Juvenile Justice (2007); Indigenous
children and their rights under the Conven-
tion (2009); The right of the child to be heard
(2009); The right of the child to freedom
from all forms of violence (2011; The right
of the child to rest, leisure, play, recreation-
al activities, cultural life and the arts (art.
31) (2013); State obligations regarding the
impact of the business sector on children’s
rights (2013); The right of the child to the
enjoyment of the highest attainable standard
of health (art. 24) (2013); The right of the
child to have his or her best interests taken
as a primary consideration (art. 3, para.l)
(2013); Harmful practices (2015) and Draft
General Comment on Public Spending and
the Rights of the Child.?3 To date the African
Child Committee has issued two General

92 African Child Charter art 42(a)(ii), art 42(c);
UN Child Committee Rules of Procedure, Rule
77; African Child Committee Rules of Procedu-
re, Rule 73.

9 Committee on the Rights of the Child, Ge-
neral Comments: <http://tbinternet.ohchr.org/_
layouts/treatybodyexternal/TBSearch.aspx?La
ng=en&Treaty|D=5&DocTypelD=11>.
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Comments: General Comment No. 1 (Article
30 of the African Charter on the Rights and
Welfare of the Child) on *Children of incar-
cerated and imprisoned parents and primary
caregivers’ (2013) and General Comment
No. 2 (Article 30 of the African Charter on
the Rights and Welfare of the Child) ‘Right
to birth registration, name and nationality’
(2014).°4 Pursuant to article 46 of the Af-
rican Child Charter it also draws inspira-
tion from the UN Child Committee General
Comments.
C. Days of General Discussion

In accordance with Rule 79 of the UN
Child Committee Rules of Procedure and
Rule 76 of the African Child Committee
Rules of Procedure, both committees orga-
nize Days of General Discussion which are
‘public meetings open to representatives
of States Parties, UN agencies and bod-
ies, NGOs, national human rights institu-
tions, professional groups, academics, youth
groups, and other interested parties.’®® They
are devoted to deeper consideration of one
specific article of the UN Child Convention
or the African Child Charter or the subject
related and aimed at better understanding of
the content and implications of the treaties.
Furthermore, when they consider it neces-
sary, the committees issue their statements
on matters relating to fulfillment or violation
of the rights of the child.% So far, the UN
Child Committee has organized 14 Days of
General Discussion and adopted relevant
recommendations relating to the subject dis-
cussed. These are: Children in armed conflict
(1992); Role of the family (1994); The girl
child (1995); Juvenile justice (1995); The

9 African Committee of Experts on the Rights
and Welfare of the Child, General Comments:
<http://www.acerwc.org/general-comments/>.

9 Committee on the Rights of the Child, Days of
General Discussions: <http://www.ohchr.org/EN/
HRBodies/CRC/Pages/DiscussionDays.aspx>.

9% Committee on the Rights of the Child, Sta-
tements: <http://tbinternet.ohchr.org/_layouts/tre-
atybodyexternal/TBSearch.aspx?Lang=en&Treat
yID=5&DocTypelD=68>; African Committee of
Experts on the Rights and Welfare of the Child,
Statements: <http://acerwc.org/statement/>.
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child and the media (1996); Children with
disabilities (1997); HIV/AIDS (1998); 10th
Anniversary: General measures of imple-
mentation (1999); State violence against
children (2000); Violence against children
within the family and in school (2001); The
private sector as a service provider (2002);
The rights of indigenous children (2003);
Implementing child rights in early childhood
(2004); Childen without parental care (2005);
The right of the child to be heard (2006); Re-
sources for the Rights of the Child - Respon-
sibility of States (2007); The right of the child
to education in emergency situations (2008);
Children of incarcerated parents (2011); The
rights of all children in the context of inter-
national migration (2012); Digital media
and children’s rights (2014).°” “The African
Child Committee has held thematic discus-
sions on issues: children and armed conflict,
duties of the African child under article 31
of the African Child Charter, child participa-
tion, and the “best-interest’ principle, the im-
pact of HIV/AIDS, poliomyelitis and malaria
on children. The African Child Committee,
at its 12th Ordinary Session adopted eleven
key themes to be assigned to the Experts to
take charge of. These were: Violence Against
Children; Education of Children; Juvenile
Justice; Child Participation; Integrated De-
velopment of Early Childhood; Survival and
Development; Orphaned and Other Vulne-
rable Children; Family Responsibilities and
Child Responsibilities; Registration of Chil-
dren; Children Abuse and Exploitation; and
Children in Armed Conflicts and Natural Di-
sasters, Refugee and Displaced Children.”®®

D. Initiating studies
Pursuant to article 45(c) of the UN Child
Convention together with Rule 80 of the UN
Child Committee Rules of Procedure and pur-
suant to Rule 77 of the African Child Com-
mittee Rules of Procedure, the committees
are entitled to recommend to the General

97 Committee on the Rights of the Child, Days of
General Discussions: <http://www.ohchr.org/EN/
HRBodies/CRC/Pages/DiscussionDays.aspx>.

98 African Union, Achievements of the African
Child Committee: <http://pages.au.int/acerwc/pa-
ges/achievements-acerwc>.



Assembly to request the Secretary-General
(the UN Child Committee) and to the As-
sembly of the African Union to request the
Chairperson of the Commission (the African
Child Committee) to undertake — on their
behalf, studies on topics related to the rights
of the child. So far the UN Child Committee
has twice requested for such studies on the
issues of impact of children in armed conflict
and violence against children. The UN Study
on the impact of children in armed conflict
was adopted in 1996% and the study on vio-
lence against children in 2006.1% The African
Child Committee has not used its competence
in this area yet. The committees may also
consider relevant studies submitted by other
bodies concerning the issues reflected in the
UN Child Convention and the African Child
Charter respectively.10

E. Consideration
of individual complaints

The African Child Charter provides a
special communication procedure mandat-
ing the African Child Committee with the
competence to receive and consider indi-
vidual complaints regarding violations of
child rights. Pursuant to article 44 of the Af-
rican Child Charter, ‘any person, group or
non-governmental organization recognized
by the Organization of African Unity, by a
Member State, or the United Nations’ may
raise complaints ‘denouncing acts that are
prejudicial to the right or rights of the child’
reflected in the African Child Charter.102

99 Impact of Armed Conflict on Children, Report
of the expert of the Secretary-General, Ms. Grac’a
Machel, submitted pursuant to General Assembly
resolution 48/157, UN Doc A/51/306 (1996).

100 Report of the independent expert for the Uni-
ted Nations Paulo Sérgio Pinheiro study on vio-
lence against children, UN Doc A/61/299 (2006).

101 UN Child Committee Rules of Procedure,
Rule 80(2); African Child Committee Rules of
Procedure, Rule 77(2).

102 African Child Charter art 44(1); Revised
Guidelines for the consideration of Communi-
cations provided for in Article 44 of the African
Charter on the Rights and Welfare of the Child,
ACERWC/8/4/Rev (2014) (‘Revised Guidelines”)
art 1.
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In accordance with Rule 74 of the African
Child Committee Rules of Procedure, the
African Child Committee elaborated guide-
lines relating to the admissibility and con-
sideration of communications.1® So far the
African Child Committee has received four
communications and has issued decisions on
three of them.104

Until 2014, the UN Child Committee
had no mandate to consider individual com-
plaints regarding violations of the rights of
the child.’% The situation has changed in
April 2014 with the entry into force of a third
Optional Protocol to the Convention on the
Rights of the Child on a Communications
Procedure of 19th December 2011.1%6 Ac-
cording to Article 5(1), the protocol allows
individuals or group of individuals to sub-
mit complaints (communications) regarding
violations of child rights set forth in the UN
Child Convention or its two optional proto-
cols of 2000.197 When exercising its functions
conferred on the UN Child Committee by the
third Optional Protocol, it follows special
Rules of Procedure adopted by the UN Child
Committee in 2013.198 So far the UN Child

103 Revised Guidelines.

104 Decision on Communication No 1/2005; De-
cision: No 002/Com/002/2009; Decision: N°03/
Com/001/2012. African Committee of Experts
on the Rights and Welfare of the Child, Commu-
nications: <http://acerwc.org/communications/>.

105 Tijll that time, violations of the rights of the
child could have been raised before other bodies
provided with competence to accept and review
individual complaints. Among them, there were,
inter alia: the Human Rights Committee; the Com-
mittee against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment; the Com-
mittee on the Elimination of All Forms of Racial
Discrimination and the Committee on the Elimi-
nation of Discrimination Against Women.

106 See Optional Protocol to the Convention on
the Rights of the Child on a communications pro-
cedure, opened for signature 19 December 2011,
UN Doc A/RES/66/138 (entered into force 14
April 2014) (‘“Third Optional Protocol’).

107 Child Involvement Protocol; Child Prostitu-
tion Protocol.

108 Rules of procedure under the Optional Proto-
col to the Convention on the Rights of the Child
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Committee has received one communication
which it declared inadmissible under the third
Optional Protocol.1%®

F. Investigative/fact-finding missions

Pursuant to article 45 of the African Child
Charter, the African Child Committee is
empowered to investigate any matter falling
within the ambit of the African Child Char-
ter, including alleged or observed violations
of child rights and its welfare. The African
Child Committee conducts these investiga-
tions within the framework of the African
Child Charter and special guidelines elabo-
rated under Rule 74(2) of the African Child
Committee Rules of Procedure.’® The Afri-
can Child Committee undertakes investiga-
tions to gather information on the situation
of the rights of the child in a State Party. It
documents violations and makes recommen-
dations to the country concerned. The State
Party visited by the mission may be asked for
a written reply on measures taken in light of
the recommendations addressed to it.!'!

The UN Child Convention does not con-
tain the provision on investigative missions
of the UN Child Committee. The UN Child
Committee itself established the practice of
informal visits to States Parties. However, in
contrast to the African Child Committee’s in-
vestigative missions, visits of the UN Child
Committee have other dimension. They are
aimed at helping to prepare the discussions of
a State Party report or to follow-up recommen-
dations adopted by the UN Child Committee.

G. Cooperation with other bodies

Both the UN Child Convention and the
African Child Charter emphasize the impor-

on a communications procedure, CRC/C/62/3
(2013).

109 Communication No. 1/2014, 8 July 2015,
CRC/C/69/D/1/2014.

110 Guidelines on the conduct of investigations
by the African Committee of Experts on the
Rights and Welfare of the Child under article
45 of the African Charter and article 74 of the
Rules of Procedure, ACERWC/8/5.

111 1n 2005 the African Child Committee conduc-
ted a fact-finding mission to Northern Uganda and
in 2014 — in Tanzania (investigation on alleged
violations of the rights of children with albinism).
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tance — in realization of the committees’ func-
tions — of the UN Child Committee’s and the
African Child Committee’s cooperation with
other bodies (such as inter alia government
representatives, United Nations bodies, spe-
cialized agencies, non-governmental orga-
nizations) concerned with the protection of
children’s rights.

The UN Child Committee and the African
Child Committee may invite, respectively -
the specialized agencies, the United Nations
Children’s Fund, and other United Nations
organs and the RECs, the African Union,
Specialized Agencies, the United Nations or-
gans, NGOs and Civil Society Organizations
to submit to them reports on the implementa-
tion of the Convention and the Charter and
to provide them with expert advice in areas
falling within the scope of their activities.''?

Representatives of the specialized agen-
cies, the United Nations Children’s Fund and
other United Nations organs have the right
to be represented at the consideration of the
implementation of such provisions of the UN
Child Convention as fall within the scope of
their mandate and may - when invited by the
UN Child Committee, participate in private
meetings of the Committee or its subsidiary
bodies. Representatives of other competent
bodies concerned may - when invited by the
UN Child Committee, participate in public or
private meetings of the Committee or its sub-
sidiary bodies.?

Representatives of the African Union Spe-
cialized Institutions are entitled to be repre-
sented in the public sessions of the African
Child Committee and its subsidiary bodies
and to participate, without voting rights, *in
deliberations on issues which shall be of in-
terest to them and to submit, on these issues,
proposals which may be put to vote at the re-
quest of any member of the Committee or the
interested subsidiary body.’114

112 UN Child Convention art 45(a); African
Child Charter 42(a)(iii); UN Child Committee
Rules of Procedure, Rule 74; African Child
Committee Rules of Procedure, Rule 69.
113 UN Child Convention art 45(a); UN Child
Committee Rules of Procedure, Rule 41.

114 African Child Charter art 42(a)(iii); African



Representatives of other African Inter-
governmental Organizations and represen-
tatives of the United Nations Agencies and
other international organizations may partici-
pate, without voting rights, respectively — in
the deliberations of the Committee and in its
public sessions on issues that fall within the
framework of their activities.''®

As they may consider appropriate, both
the UN Child Committee and the African
Child Committee transmit to relevant agen-
cies and bodies any reports from States par-
ties that contain a request or indicate a need
for technical advice or assistance, along with
the committees’ observations and sugges-
tions.116 The African Child Committee may
consult non-governmental organizations and
allow representatives of civil society and
non-governmental organizations to partici-
pate as observers in its and its subsidiary bod-
ies’ public sessions.1t?

SUMMARY

The main question for writing this article
was the question of the legitimacy of coex-
istence of the UN Child Committee and the
African Child Committee in the internation-
al arena. A comparative analysis of the two
committees in the context of their organiza-
tion, functions, tasks and methods of opera-
tion leads to the clear conclusion that African
Child Committee is a faithful copy of its orig-
inal - the UN Child Committee, with that dis-
tinction that its scope of influence is limited
to the African continent. Both institutions can
be called ‘twin bodies’. The main task of both
committees is to monitor implementation of
provisions respectively — the UN Child Con-
vention (and its two optional protocols of
2000) and the African Child Charter. This

Child Committee Rules of Procedure, Rule 78.
115 African Child Charter art 42(a)(iii); Afri-
can Child Committee Rules of Procedure, Rules
79-80.

116 UN Child Convention art 45(b); African
Child Charter art 42(a)(iii); UN Child Commit-
tee Rules of Procedure, Rule 78; African Child
Committee Rules of Procedure, Rule 7.

17 African Child Charter art 42(a)(iii); Afri-
can Child Committee Rules of Procedure, Rules
81-2.
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task is carried out by the two institutions in
the same way (examination of reports submit-
ted by State Parties and issue of recommenda-
tions to State Parties; issue of statements, de-
cisions and recommendations; interpretation
of the provisions of the UN Child Convention
and the African Child Charter — general com-
ments, setting rules, principles and standards;
organization of days of general discussion;
initiating studies; undertaking investigative/
fact-finding missions; consideration of in-
dividual complaints; cooperation with other
bodies). Members of both committees are ex-
perts specializing in the field of protection of
children’s rights, acting in an impartial man-
ner and in their personal capacity. Provisions
of the African Child Charter reflect the core
of the provisions of the UN Child Conven-
tion.

Thus arises the question of what was the
goal of enacting a separate regional conven-
tion on the protection of the rights of the child
— the African Child Charter, and then — of es-
tablishing a separate committee — the African
Child Committee, entrusted with the task of
monitoring compliance with its provisions?

Thoko Kaime in his book indicates some
of the reasons that led to adoption of a sepa-
rate African Child Charter. Among them, he
indicates the reason of under-representation
of African specialists during the drafting
process of the UN Child Convention and the
lack of regulations in the Convention address-
ing the specific realities of African children
(among others: the situation of children li-
ving under apartheid, problems of internal
displacement arising from civil wars and
internal insurrections, the use of children as
soldiers, harmful practices like female genital
mutilation, the definition of a child, etc.).!8
However, may this argument be considered
sufficient? It seems not. Not only every con-
tinent, but every country has its own history,
tradition, culture, socio-political situation,
etc., which are not without impact on the situ-
ation of children in a given region or country,
thus making it ‘a special situation’. In addi-
tion, problems like child-soldiers, FMG, po-
verty are not exclusive specificity of African

118 Thoko Kaime, above n 18, 20-4.
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countries. Similar problems face for example
children in some Asian and South American
countries. These problems have not been
overlooked by the creators of the UN Child
Convention. Its articles 37 and 38 together
with its two optional protocols of 2000 pro-
tect children from the involvement in armed
conflicts and from violence and other cruel
treatment. If in the opinion of some African
countries such solution seemed insufficient -
nothing stood in the way, that these countries
have raised appropriate reservations to ade-
quate provisions of the UN Child Convention
or have adopted ‘provisions which are more
conducive to the realization of the rights of
the child’1® in their national laws.

Another argument, which may be con-
sidered as an argument for the establishment
of a separate regional committee monitor-
ing compliance with the rights of the child,
is a question of number of the African Child
Committee members carrying out the func-
tions of the committee, which in comparison
with the number of the UN Child Committee
members is definitely in favor of the African
Child Committee. The UN Child Commit-
tee is composed of 18 members, whereas the
African Child Committee is composed of 11
experts. However, if we divide the number
of State Parties to the UN Child Convention
(196 State Parties in 2016)'%° by the number
of Committee members (18) we note that one
member of the committee ‘is assigned to’ al-
most 11 countries. Whereas, if we divide the
number of State Parties to the African Child
Charter (47 State Parties in 2016)'%! by the
number of Committee members (11) we note
that one member of the committee ‘repre-
sents’ more or less 4 countries. That is three
times less than in the case of the UN Child
Committee. The second argument could be

119 UN Child Convention art 41.

120 United Nations Human Rights Office of the
High Commissioner, Ratification of 18 Interna-
tional Human Rights Treaties <http://indicators.
ohchr.org/>.

121 African Committee of Experts on the Rights
and Welfare of the Child, Ratification Status of the
African Charter on the Rights and Welfare of the
Child <http://www.acerwc.org/ratification-data/>.
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the argument determining the frequency of
submission of periodic reports to both com-
mittees — in the case of the UN Child Com-
mittee — this is 5-year period, whereas in the
case of the African Child Committee — 3-year
one. But have these arguments got a practi-
cal dimension? Statistics suggest a negative
response. The UN Child Committee from the
beginning of its activity, ie since 1991 re-
ceived from the State Parties 710 reports,12?
while the African Child Committee since its
establishment in 2001 - 35.12% In addition,
special reporting procedure (Rule 70 of the
African Child Committee Rules of Procedure)
provides for the African country, which is
party to both the African Child Charter and
the UN Child Convention, the possibility of
submission of report only to one of the com-
mittees. If the state submitted the report to the
UN Child Committee, in such a case the Afri-
can Child Committee - in order to avoid repe-
tition between the reports, can only invite the
State Party ‘to update the information already
submitted and add information on the provi-
sions specific to the Children’s Charter.”124
The UN Child Committee convenes an-
nually three regular sessions'?® consisting
of a three-week plenary and a one-week pre-
sessional working group,26 whereas the Af-
rican Child Committee holds annually two
ordinary sessions of maximum two weeks’
duration.1?” Thus, the African Child Commit-
tee actions do not seem to be more intense

122 Committee on the Rights of the Child, State
Parties Reports: <http://tbinternet.ohchr.org/_lay-
outs/treatybodyexternal/TBSearch.aspx?Lang=en
&TreatylD=5& TreatylD=10&TreatylD=11&Doc
TypelD=29&DocTypeCategorylD=4>.

123 African Committee of Experts on the Rights
and Welfare of the Child, Statements: <http://
www.acerwc.org/ratification-data/>.

124 African Child Committee Rules of Procedure,
Rule 70.

125 UN Child Committee Rules of Procedure,
Rule 2(2).

126 Committee on the Rights of the Child, Moni-
toring Children’s Rights: <http://www.ohchr.org/
EN/HRBodies/CRC/Pages/CRCIntro.aspx>.

127 African Child Committee Rules of Procedure
Rule 2(1).



than those carried out by the UN Child Com-
mittee.

The argument in favor of the African
Child Committee could be — since its estab-
lishment in 2001, its practice of consideration
of individual complaints regarding violations
of child rights. This procedure has been intro-
duced by the UN Child Committee in 2014
with the entry into force of the third Op-
tional Protocol. However, if we look at the
practical dimension of this competence of
both committees, we note that during over a
dozen years of its activities the African Child
Committee has received only four commu-
nications and has issued decisions on three
of them.1?® So far the UN Child Committee
has received one communication which it de-
clared inadmissible under the third Optional
Protocol.1?° Currently, due to the very short
period of the UN Child Committee practice
of communications procedure, it is too early
to assess its effectiveness. It does not seem,
however, that in view of existing statistics the
procedure carried out by the African Child
Committee would have a broader scope than
the one carried out by the UN Child Commit-
tee.

128 Decision on Communication No 1/2005; De-
cision: No 002/Com/002/2009; Decision: N°03/
Com/001/2012. Available at: http://acerwc.org/
communications/

129 Communication No. 1/2014, 8 July 2015,
CRC/C/69/D/1/2014.
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The final argument, which let me leave as
open question, is: if we assume that the provi-
sions of the African Child Charter are closer
to the problems of children in Africa, why
there are less African states which are parties
to the African Child Charter in comparison
with the UN Child Convention?130

The summary of the arguments and the
comparison of the two institutions raises the
concern about proliferation of monitoring
organs in such an important field which is
protection of children rights. The idea be-
hind the creation of the UN Child Commit-
tee was the establishment of a supranational,
even more than the continental body which
is independent in issuing its opinions and as-
sessments on the situation of children in va-
rious countries. Thus its role is to give those
countries the opportunity to look at certain
issues relating to children’s rights and their
protection — perhaps with a little other than
national or even continental perspective.
Hasn’t African countries — through estab-
lishment of a separate African monitoring
body, deprived themselves of such a valu-
able opportunity?

130 1n 2016 the provisions of the African Child
Charter are binding to 47 out of 54 African co-
untries whereas the provisions of the UN Child
Convention are binding to all 54 African countries.
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