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Introduction of the EU model of EIA 
and SEA in Ukraine

The article in devoted to one of the cornerstone reforms in environmental 
sector of Ukraine driven, inter alia, by its obligations arising from the EU-Ukraine 
Association Agreement. The introduction of the EU model of environmental 
impact assessment and strategic environmental assessment paves the pathway 
for better environmental governance, sustainable development, responsible and 
transparent decision-making, protection of citizens’ environmental rights and 
compliance with international obligations of Ukraine in the field of environment.

Keywords: environmental impact assessment, strategic environmental 
assessment, proposed activity, public planning document.
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Концепція «margin of appreciation», або свобода розсуду держави, як нова тенденція в міжна-
родному правосудді, перебуває на етапі становлення. Її застосування пов’язують, насамперед, із пре-
цедентною практикою Європейського суду з прав людини (далі - Суд). Зокрема, Суд досить часто
звертається до неї при розгляді справ щодо порушення статей 8-11 Конвенції про захист прав люди-
ни та основоположних свобод 1950 р. (далі - Конвенція).

Оскільки питання обсягу національного розсуду неоднозначне, і Суд досить часто підкреслює
це в своїх рішеннях, при написанні цієї наукової статті нашим завданням було розкрити особли-
вості застосування концепції «margin of appreciation» в рішеннях Суду за статтями 8-11 Конвенції.

Серед наукових праць, в яких започатковано дослідження цієї теми, і на які ми спиралися в
даній статті, роботи таких вчених як Рабінович П., Куц Г., Мазур М.В., Кострицький В.В., Тагієв С.Р.,
Беніцький С.О., А.А.Островський та ін.

Першим параграфом кожної із статей 8-11 Конвенції визначено право, тоді як другий параграф
містить положення, що держави-учасниці Конвенції, за певних виняткових обставин, можуть здій-
снювати втручання в права та свободи, гарантовані даними статтями. Зокрема, таке втручання
допускається, коли воно «здійснюється згідно із законом», «є необхідним у демократичному суспіль-
стві», для захисту та підтримання національної та громадської безпеки чи економічного добробу-
ту країни, для запобігання заворушенням та злочинам, для захисту здоров’я чи моралі або для
захисту прав і свобод інших осіб [1, c.18-19].

Термін «необхідний» (necessary) означає тест на пропорційність, тобто чи є даний захід, вжи-
тий державою, пропорційним наслідкам втручання держави в конвенційні права, і характеризує
напружені відносини, які виникають внаслідок конфлікту інтересів окремих осіб та суспільства [2,
c.50].

Наприклад, ст.8 Конвенції закріплює право на повагу до приватного і сімейного життя, і пере-
дбачає випадки, коли втручання держави в таке право може бути виправданим:

У статті досліджується застосування концепції «margin of appreciation» щодо статей 8-11 Конвенції про захист прав люди-
ни та основоположних свобод 1950 р. Зокрема, роз’яснюється підхід Європейського суду з прав людини до даної кон-
цепції в його прецедентній практиці по зазначеним статтям.
Ключові слова: концепція «margin of appreciation», свобода розсуду, статті 8-11 Конвенції, Європейський суд з прав
людини

The author of the present article examines application of the "margin of appreciation" concept regarding the Articles 8-11 of the
1950 Convention for the Protection of Human Rights and Fundamental Freedoms. Particularly, the author explains an approach
used by the European Court of Human Rights with respect to the mentioned concept in its case-law on these Articles.
Key words: the “margin of appreciation” concept, freedom of discretion, the Articles 8-11 of the Convention, the European Court
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Міжнародне право захисту прав людини

For about 15 years Ukraine was in a continuous non-compliance with its international obligations under a 
number of multilateral environmental agreements, in particular, those related to environmental assessment. 
The post-soviet system of ecological expertise and, in particular, its application to urban development 
projects showed grave inconsistencies with the principles of environmental democracy and participatory 
decision-making leading to substantial hurdles in exercising citizens’ environmental rights, taking due 
account of environmental considerations in granting development consent as well as effective employment 
of environmental impact assessment in a transboundary context. The reform of urban development 
legislation and the system of environmental authorities undertaken in Ukraine in 2011 exacerbated the 
problem. A number of initiatives aimed at rectifying the situation did not entail any considerable progress.

The objective of the present article is to prove the decisive role of the EU-Ukraine Association Agreement 
and the approximation of the environmental legislation of Ukraine to the EU law, prompted thereby, 
in bringing about Ukraine’s compliance with its international obligations in the field of environmental 
assessment.

At its second session (Almaty, Kazakhstan, 25-27 May 2005) the Meeting of the Parties to the United 
Nations Economic Commission for Europe (UNECE) Convention on Access to Information, Public 
Participation in Decision-making and Access to Justice in Environmental Matters (hereinafter – Aarhus 
Convention) adopted Decision II/5b, whereby declared for the first time that Ukraine was not in compliance 
with its obligations under the Convention [1, p. 2]. In its findings with respect to compliance by Ukraine, 
the Compliance Committee to the Aarhus Convention observed that the lack of clarity with regard to 
public participation requirements in environmental impact assessment and environmental decision-making 
procedures for projects, such as time frames and modalities of a public consultation process, requirements 
to take its outcome into account and obligations with regard to making information available in the context 
of Article 6, indicated the absence of a clear, transparent and consistent framework for the implementation 
of the Convention and constituted non-compliance with Article 3 (1) of the Aarhus Convention [1, p. 2].

At its third session (Riga, Latvia, 11-13 June 2008) the Meeting of the Parties to the Aarhus Convention 
adopted Decision III/6f, whereby issued a conditional caution to the Government of Ukraine [2, p. 2].

At its fourth session (Chisinau, Moldova, 29 June - 1 July 2011) the Meeting of the Parties to the Aarhus 
Convention adopted Decision IV/9h, whereby issued a caution to Ukraine, requested the Compliance 
Committee to establish the successful fulfilment of Decision II/5b of the Meeting of the Parties, adopted 
in 2005, and to report to the fifth session of the Meeting of the Parties on whether Ukraine has fulfilled 
Decision II/5b, with a view to the Meeting of the Parties deciding whether to suspend the special rights 
and privileges accorded to Ukraine under the Aarhus Convention [3, p. 58]. The latter would have become 
unprecedented.

At its meeting held on 26-29 June 2012 in Geneva, Switzerland, the Compliance Committee to the Aarhus 
Convention found that Ukraine had not fully satisfied the conditions of the above Decision of the Meeting 
of the Parties, and was of the view, therefore, that the caution, issued by the Meeting of the Parties to the 
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Aarhus Convention in its Decision IV/9h, could not be lifted [4, p. 9]. With the letter of 14 August 2012 
the Compliance Committee informed the President of Ukraine about the continuous non-compliance by 
Ukraine with its international obligations under the Aarhus Convention.

At its fifth session (Maastricht, the Netherlands, 30 June - 2 July 2014), the Meeting of the Parties to the 
Aarhus Convention adopted Decision V/9m, by paragraph 6 (a) of which maintained the caution issued to 
Ukraine. Paragraph 5 of the Decision listed a number of concrete measures to be implemented by Ukraine. 
At the same time, Decision V/9m provided for the caution to be lifted if the Party concerned had adopted 
the necessary measures to bring its legislation into full compliance with the provisions of the Convention 
and had notified the secretariat of this fact until the sixth session of the Meeting of the Parties [5, p. 73].

Under another multilateral environmental agreement – at the fourth session of the Meeting of the Parties 
to the UNECE Convention on Environmental Impact Assessment in a Transboundary Context (hereinafter 
– Espoo Convention) (Bucharest, Romania, 19-21 May 2008) – the Parties, on the basis of findings and 
recommendations of the Implementation Committee to the Espoo Convention, adopted Decision ІV/2, 
whereby issued a declaration of non-compliance and a caution to the Government of Ukraine. In particular, 
Decision ІV/2 found Ukraine’s non-compliance with its obligations under Articles 2, 3, 4, 5 and 6 of the 
Espoo Convention [6, p. 80].

At its fifth session (Geneva, Switzerland, 20-23 June 2011) the Meeting of the Parties to the Espoo 
Convention adopted Decision V/4, whereby declared that the caution to the Government of Ukraine issued 
in its fourth session was effective and requested the Government of Ukraine to report by the end of each 
year to the Implementation Committee on the implementation of the strategy of the Government of Ukraine 
to implement the Convention, in particular on concrete legislative measures adopted to that effect [7, p. 19].

At its sixth session (Geneva, Switzerland, 2-4 June 2014) the Meeting of the Parties to the Espoo 
Convention in its Decision VІ/2 endorsed the finding of the Implementation Committee that, despite some 
steps taken, Ukraine had not yet fulfilled all its obligations under Decision V/4 and declared that the 
caution to the Government of Ukraine issued at its fourth session was still effective [8, p. 10].

Under the Energy Community on 6 September 2016 the Energy Community Secretariat sent an Opening 
Letter to Ukraine thereby initiating a dispute settlement case against Ukraine (ref. # Case ECS-13/16) for 
non-compliance with the Directive 85/337/EEC on the assessment of the effects of certain public and 
private projects on the environment (hereinafter – EIA Directive). In its Opening Letter, the Secretariat 
addressed the lack of complete transposition of the EIA Directive into Ukraine’s national law, the deadline 
for which for Ukraine, as set by its Accession Protocol to the Energy Community Treaty, expired on  
1 January 2013 [9].

Pursuant to the Rules of Procedure for Dispute Settlement under the Energy Community Treaty [10] the 
Energy Community Secretariat initiated the so-called ‘three-step procedure’, where a preliminary procedure 
precedes the submission of a case of non-compliance to the Ministerial Council (Articles 11  (1&2), 12(2), 
13, 15, 16 (1) and 29 (1) of the Rules of Procedure). The purpose of the preliminary procedure was to give 
Ukraine the opportunity to react to the allegation of non-compliance with Energy Community law within 
two months (Article 13(1) of the Rules of Procedure) and to enable the Secretariat to establish the full 
background of the case.

As the next step, on 12 January 2017, the Energy Community Secretariat sent a Reasoned Opinion to 
Ukraine (Article 14 of the Rules of Procedure), which, inter alia, stated that on 4 October 2016 the Verkhovna 
Rada of Ukraine adopted the Law “On Environmental Impact Assessment”, which could have addressed 
the Secretariat’s concerns as described in the Opening Letter. However, on 31 October 2016 the President 
of Ukraine refused to sign it and referred it back to the Verkhovna Rada for reconsideration. Therefore, the 
Energy Community Secretariat concluded that Ukraine was still not fulfilling its international obligation 
to transpose the EIA Directive into its national law, and had two months to react to the allegation of 
non-compliance with Energy Community law. In the light of the reply or in absence of a reply from 
Ukraine, the Energy Community Secretariat warned that it might bring the matter to the attention of the  
Ministerial Council by way of a Reasoned Request in accordance with Articles 15 and 29 of the Rules of 
Procedure.

On 19 May 2017 the Energy Community Secretariat submitted a Reasoned Request to the Ministerial 
Council. 

The above inevitably shows that the most fundamental reason for Ukraine’s continuous non-compliance 
with its international obligations in the field in question was the lack of environmental assessment procedures, 
in particular, the environmental impact assessment (hereinafter – EIA) and the strategic environmental 
assessment (hereinafter – SEA) procedures compliant with the established international standards.

Implementation of the EU-Ukraine Association Agreement has become a decisive impetus for conceptual 
rectification of the situation in place. Article 363 of the Association Agreement provides for gradual 
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approximation of Ukrainian legislation to EU law and policy on environment to proceed in accordance 
with Annex XXX to that Agreement.

Since the instruments of environmental governance and integration of environment into other policy 
areas are crosscutting for all sectoral policies (transport, energy, agriculture, tourism, etc.), they are widely 
known as ‘horizontal’ instruments constituting the so-called ‘horizontal’ sector of the EU environmental law. 
The EU ‘horizontal’ environmental law regulates general issues of environmental governance and concerns 
some of the cornerstone elements like the access to environmental information, public participation, SEA of 
plans and programmes and EIA of projects.

It should be mentioned that in the course of its development the EU ‘horizontal’ environmental law has been 
brought into compliance with and integrated thereto the provisions of the Aarhus and Espoo Conventions. 
Therefore, the issues of compliance with the requirements of the above conventions and the approximation 
of the Ukrainian legislation to the EIA Directive and the Directive 2001/42/EC of the European Parliament 
and of the Council of 27 June 2001 on the assessment of the effects of certain plans and programmes on the 
environment (hereinafter – SEA Directive) are interrelated. It is virtually impossible to effectively approximate 
to the ‘horizontal’ sector environmental directives under the Association Agreement while not implementing 
the provisions of the Aarhus and Espoo Conventions. And, vice-a-versa, proper implementation of the directive 
specific implementation plans for the ‘horizontal’ sector environmental directives, the immediate measures 
of which provided for the adoption of the Laws of Ukraine “On Environmental Impact Assessment” and 
“On Strategic Environmental Assessment”, basically ensures Ukraine’s implementation of its international 
obligations under the Energy Community, the referred conventions and the UNECE Protocol on Strategic 
Environmental Assessment, to which Ukraine has become a Party in 2015.

The Law of Ukraine “On Environmental Impact Assessment” # № 2059-VIII was adopted on 23 May 2017. 
The Law sets legal and organisational policies for the EIA with a view to avoid and prevent environmental 
damage, ensure environmental safety, environmental protection, rational use and restoration of natural 
resources, in the process of decision-making on economic activity likely to cause a significant impact on the 
environment, taking into account state, public and private interests. It establishes a transparent participatory 
decision-making procedure, inter alia, by means of the free-access online Single EIA registry.

The Law of Ukraine “On Strategic Environmental Assessment” # № 2354-VIII was adopted on  
20 March 2018. The Law stipulates that SEA is a procedure of identifying, describing and evaluating effects 
of implementation of a public planning document on the environment, including human health, reasonable 
alternatives, developing measures to prevent, reduce and mitigate possible adverse effects, which includes 
the scoping of SEA, the preparation of SEA report, the carrying out of public consultations and consultations 
with authorities (where necessary – transboundary consultations), the taking into account of the SEA report 
and the results of the above consultations in the public planning document, the provision of information 
on the adoption of the public planning document, and which is carried out pursuant to the procedure 
established by the Law of Ukraine “On Strategic Environmental Assessment”.

Before adoption, both laws were made subject to the preliminary compliance quality check by the 
European Commission and were found to meet in substance the requirements of the relevant EU ‘horizontal’ 
environmental instruments. Not long after the adoption of the above laws, the Energy Community and the 
UNECE reacted on Ukraine’s compliance with its international obligations under the relevant multilateral 
environmental agreements.

Thus, in its report the Compliance Committee to the Aarhus Convention concluded that “the Party 
concerned has adopted the necessary measures to bring its legislation into compliance with the Convention, 
and in particular has satisfied the requirements of paragraph 5 (a)-(c) of Decision V/9m. The Committee 
accordingly finds that the Party concerned is no longer in a state of non-compliance with […]” the Aarhus 
Convention. “In the light of […] the above the caution issued by the Meeting of the Parties at its fourth 
session should now be lifted, […] the special rights and privileges accorded to the Party concerned should 
not be suspended” (paragraphs 65-66) [11, p. 13].

At its sixth session (Budva, Montenegro, 11-13 September 2017) the Meeting of the Parties to the Aarhus 
Convention adopted Decision VI/8, whereby welcomed the committed action of Ukraine to fully address 
the recommendations made by the Meeting of the Parties through Decision V/9m, and to bring its legislation 
and practice into compliance with the Aarhus Convention (paragraph 15 of the Decision) [12, p. 34].

The Ministry of Energy and Coal Industry of Ukraine informed the Energy Community Secretariat 
about the adoption of national measures transposing the EIA Directive into the national law, including 
the adoption of the Law of Ukraine “On Environmental Impact Assessment”. The Energy Community 
Secretariat arrived at the conclusion that with the adoption of such legislation, Ukraine has formally 
rectified the breaches identified in Case ECS-13/16. It, therefore, decided to withdraw the Reasoned Request 
submitted to the Ministerial Council and to close the Case ECS-13/16.
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Activities aiming at the final lifting of sanctions under the Espoo Convention are pending. This is due 
to the fact that non-compliance under the Espoo Convention was related both to inconsistencies in the 
legal framework (which has been successfully rectified) as well as concrete cases of EIA in a transboundary 
context.

To conclude with, it should be acknowledged that the provisional application and eventual entry into 
force of the EU-Ukraine Association Agreement have become decisive in shifting from the system of 
ecological expertise to the EU model of EIA and SEA in Ukraine and with that bringing about Ukraine’s 
compliance with its international obligations in the field of environmental assessment. Further practical 
application and development of both procedures in line with the principles of environmental democracy 
and participatory decision-making will significantly contribute to better environmental governance and 
sustainable development of Ukraine.
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