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6 CKOPO4EHHA

CKOPOYEHHA

laaspka fexnapanis 1899 poky mpo Ky,
IO PO3TOPTAIOTHCS

laaspka fexnmaparis 1899 poky npo
3a1yLUIMBI rasu

laaspka kouseHnmis V (IK V)

Taaspka kouBenmisa XIII ('K XIII)

laaspbka KOHBEHIIisA IPO KYIbTYPHi

IIiIHHOCTI

Taaspke MOMOKEHHS

Homatxosuit mpotoxon I (JITI I)

Homatxosuit mpotoxor IT (JIIT IT)

Homatxosuit mpotoxon 1T (JITT I1T)

Hoparkosi mporokonu 1977 poxy

HocmimkenHs 3suyaeBoro MI'TI

€CII

Hexmapauis (IV, 3) mpo He3acTOCYBaHHS KYJIb,
110 JIETKO PO3TOPTAIOTHCA i CITIOIIYIOThCS,
Taara, 29 mumua 1899 poxy

Hexmapanis (IV, 2) mogo sagyuumByx rasis,
Taara, 29 munnua 1899 poky

KomnBeH1is V mpo mpaBa Ta 000B’ 3K HeITPaTbHIUX
IiepykaB Ta 0cib y pasi CyXomyTHOI BiltHI,

Taara, 18 >xoBTHA 1907 poKy

Kousenuis XIII mpo mpaBa Ta 000B’A3KI HETPaTbHIX
Aep>KaB y pasi MOPCHKOI BiliHM,

Taara, 18 >xoBTHA 1907 poKy

KonBeH11isi po 3aXMCT KyAbTYPHUX LiHHOCTEN
y BUITaZIKy 36pOitHOro KOHMIKTY,

Taara, 14 tpaBusa 1954 poky

Konsenis IV npo 3akonu i 3Buyai BefleHH BiltHN
Ha CyXOJ[0/Ii Ta I0OfATOK /10 Hei: [lonokenns

IIPO 3aKOHM i 3BMYAl BiliHM Ha CyXOfOJIi,

Taara, 18 >xoBTHA 1907 poKy

JomatkoBuit IpoTOKON A0 JKeHeBChbKIX KOHBEHIIii
Big 12 ceprna 1949 poky, 110 CTOCYETbCA 3aXUCTY
JKepPTB MDKHApOAHMX 30pOITHMX KOHQIIKTIB
(ITporokon I), 8 yepBH: 1977 poky

JomatkoBuit IpoTOKOI 10 JKeHeBChbKIX KOHBEHIIIi
Big 12 cepnna 1949 poKy, 110 CTOCYETbCA 3aXUCTY
JKepTB HEMDKHAPOFHNUX 36 pOITHIX KOHGIIKTIB
(ITporokon II), 8 uepBHA 1977 poKy

JomatkoBuit IpoTOKOI 10 JKeHeBChbKIX KOHBEHIIii
Bif 12 cepnina 1949 poky, 0 CTOCYEThCA PUIMHATTA
JIOJATKOBOI BiiMiTHOI eMb61eMu

(ITpotoxon III), 8 rpyausa 2005 poky

Honarkoi nporokomu I i IT

JocmnifkeHHA 3BU4a€BOr0 M>KHAPOIHOTO 3BMYAEBOTO
TyMaHIiTapHOTO IIpaBa, 3fiilicHeHe Mi>KHapogHIM
Komirerom Yepsonoro Xpecra

€BPONENCHKIII CYJ 3 IPAB TIOVHN



JKeneBcbkuil IpOTOKOJI IIPO ra3

JKenescpki kouseruii 1949 poxy OKK I,
IL I3 IV)

3MITIL

KonBeHIis Ipo KaceTHi 6oempumacn

KoHBeH11is Ipo BIIMB Ha IPUPOJHE
cepeposuie EHMO]]

KoHBeH11is Ipo 3a60pony 6iomorivHoi
36poi

KoHBeHIis IpO 3a60pOHY IPOTHIIIXOT-
HIUX MiH

KonBeH11is ITpo 3a00poHy XiMiYHOI 36poi

KoHBeHIIisl Mpo KOHKPEeTHi BUAV 3BUYAli-
HOI 36poi

KoHBeHI1isl MpOTH KaTyBaHb

CKOPOYEHHA

ITpoToKo mpo 3a60POHY 3aCTOCYBaHH Ha BiltHi
3a[[yLI/IMBYUX, OTPYIHMX Ta IHIINX IIORIOHMX Ta3iB
Ta 6akTepionoriyHnx 3aco6is, 17 yepBHst 1925 poky

Konsenmis (I) mpo mominiueHHs [0 MopaHeHNX

i XBOpUX y [if0unx apMisax, 12 cepnnsa 1949 poxy
(ITeprua JKeneBchbKa KOHBEHILs)

Kousenuis (II) mpo mosiniieHHs Ko/ OpaHEHNX,
XBOPUX 1 0Ci6, sKi 3a3Ha/IM KOpabenbHOI aBapii,

31 CKIafy 36pOHIX CII Ha MOpi, 12 cepmis 1949 poky
(Opyra XKeneBcbka KOHBEHIIis)

Konsenmis (I1I) mpo moBopxeHHs

3 BiJ/ICbKOBOIIOJIOHEHUMI, 12 cepriHa 1949 poky
(Tpets JKeHeBcbKa KOHBEHILis)

Konsenmis (IV) mpo 3axucT LuBiIbHOTO Hace/lIeHHs
ITijT yac By, 12 cepnnsa 1949 poky

(YerBepTa YKeHeBCbKa KOHBEHITis)

3BUYaEBe MbKHApOJHE T'yMaHiTapHe IPaBo

KouBeH1is mpo kaceTHi 6oempumaci, 30 TpaBH:A
2008 poxy

KoHBeH1Iis IO 3a60POHY BilICbKOBOr0 a60 Oy/gb-sIKOTO
IHIIIOrO BOPO>KOTO BUKOPVCTAHHSI 3aCO0IB BIVIUBY
Ha npupopHe cepefosuile, 10 rpygusa 1976 poxky

KoHBeH1[is IPO 3a60pOHY pO3pOOKY, BUPOOHNUIITBA Ta
HAKONMYEeHHS 3amaciB 6akTepionorivHoi (6i0/10riaHoI)
Ta TOKCHHHOI 36pOI Ta PO iX 3HMUIEHH,

10 xBiTHA 1972 poKy

KoHBeH11is Ipo 3a00pOHY 3aCTOCYBaHHA, HAKOIIMYEHHSA
3armacis, BUPOOHNIITBA i ITepefadi IPOTUIIXOTHUX MiH
Ta IO IXHE 3HMIIEeHHA, 18 BepecHa 1997 poky

KonBeH11is Ipo 3a60poHy po3po0OKIL, BUPOOHMIITBA,
HAKOIMYeHHs, 3aCTOCYBaHHA XiMiuHOI 36poi
Ta Ipo ii sHMIeHHs, 13 ciuna 1993 poky

KonBeH1is po 3a00poHy 260 06MeXKeHH: 3aCTOCYBaH-
H: KOHKPETHMX BUJIiB 3BUYAITHOI 36pOi, AKi MOXYTb
BBA)KATICA TAKUMM, 1O 3aBJAIOTh HAIMiPHMX YIIKOJ -
XKeHb a60 MaloTh HeBUOIPKOBY Jiio,

10 >xoBTHA 1980 poky

KoHBeHI1is MpOTH KaTyBaHb Ta iHIINX XOPCTOKNX,
HETIOCHKIX a00 TaKVX, IO IPUHIDKYIOTH TiHICTB,
BIJiB MOBOJI)KEHHA i MoKapaHHs, 10 rpygasa 1984 poky
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MAKIII
MITI
MIKYX

Mixnaponna @enepanis

MKTIO

MKYX
MC OOH
MTP
HATO

HanjionanbHi ToBapucTBa
OOH

ITporoxon I fo Konsenuii mpo KoHKpeT-
Hi BUV 3BUYaiiHOI 36 poi

ITporoxon I no KonBeH1ii mpo KOHKpeT-
Hi BUV 3BUYaITHOI 30 poi

[Tporoxon II 3 mompaskamu no KonseH-
1jii PO KOHKPEeTHI BUAM 3BUYATHOI 36Ol

[Tporoxon I1I o KonBenii mpo KoH-
KpeTHi BUIM 3BUYAITHOI 36poi

Pumcbkuii craryT

Pyx

Cankr-IleTep6Oyp3bKa fekmaparis

CminpHa cTaTTsA 1

CmizbHa CTaTTA 2

MibxaMepuKaHCbKa KOMICisl 3 IIpaB JTIOVMHI
Mi>xHapopiHe TyMaHiTapHe IpaBo

Mixnapomuumit >xypHan Yepsonoro Xpecra
Mixnaponna ®epeparia Toapucts YepBororo Xpecra
ta Yepsonoro IliBmicansa

MbxHapORHNIT KpUMiHaIBHIUIL TPUOYHAT
momo KonuiHboi FOrocmasii

Mixnapopuuii komiteT YepsoHoro Xpecra
Mixxnapopuuit Cyg OOH

MixxHapopHMit TpUOyHa mono Pyanau
Opranisanisa [TiBHIYHOATTAHTIYHOTO JOTOBOPY

Hauionanbhi ToBapucrBa YepBonoro Xpecra
ta YepBoHoro IliBmicans

Opranisauis O6’egnannx Harii

IIporoxon I o KonBen1ii npo KOHKpeTHi BUM 3BU-
qaitHoi 30poi Bixg 10 >koBTHA 1980 poKy PO OCKOIKH,
ki HemoxBo BusiBuTH (IIpoTokorn I),

10 >xoBTH: 1980 poky

IIporoxon I o KonseH1ii mpo KOHKpeTHi BUIV 3BU-
qaitHoi 36poi Bixg 10 >xoBTHA 1980 poKy 1mpo 3a60poHy
260 0OMeXeHHA 3aCTOCYBaHH: MiH, MiH-TIaCTOK Ta
innmx npuctpois (ITporokon II), 10 >xoBTHA 1980 poky

IIporoxon I no KonBeH1ii npo KOHKpeTHi BUIY 3BU-
qaitHoi 36poi Bixg 10 >xoBTHA 1980 poky (ITporokon II i3
IIOIpaBKaMi), 3MiHy Oy/v BHeceHi 3 TpaBHs 1996 poky

IIporoxon I1I o KonBeH1ii Ipo KOHKpEeTHi BUAM 3BU-
qaitHoi 36poi Bizg 10 >koBTHs 1980 poKy 1po 3a60poHY
a60 0OMe>XeHH 3aCTOCYBAHHS 3aIIa/I0Ba/IbHOI 36pol

(IIpotoxon III), 10 >koBTH: 1980 poKy

Pumcpkuii crarytT MibkHapOIHOTO KpMMiHa/IbHOTO
cyny, 17 nunua 1998 poky

Mixnapopnuit pyx Yeponoro Xpecra
ta Yepsonoro IliBmicaAnsa

Jlexnmapania nIpo cKkacyBaHHsA 3aCTOCYBaHHS
BUOYXOBIX Ta 3aIla/II0Ba/IbHUX KY/Ib,
29 mucronapna / 11 rpypna 1868 poky

Crarts 1, mo € crizibHOIO 151 YKeHeBChbKIX KOHBEHIIiN
Big 12 cepnna 1949 poky

Crarts 2, 10 € CriIbHOIO 151 YKeHeBChKIMX KOHBEHIIiN
Big 12 cepmua 1949 poky



CmizbHa cTaTTA 3

Craryr MC OOH

Craryr OOH
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Crarts 3, 10 € criyibHOIO [ YKeHeBChbKIMX KOHBEHIIiN
Big 12 cepnna 1949 poky

Craryt Mixxnapopnoro Cyny OOH, fomanmii
mo Craryty Opranisanii O6’egaannx Harrii,
26 uepBHA 1945 poky

Craryt Oprawnizanii O6’egHannx Harriit,
Can-®paHniucko, 26 yeppHa 1945 poky
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NEPEOMOBA

IHEPEIMOBA

¥ cygacHOMYy CBiTi IIBUIKi TEMIIM PO3SBUTKY HAayKM Ta TEXHIKM, a TAKOX I10-
NAPU30BaHI MDKHAPOJHI BiTHOCMHM MOXKYTb IIOCTaBUTH IIiJi CYMHIB 3/1aT-
HICTh ITpaBa aJalTyBaTUCA JJIA PErylIoBaHHA JIOJCHKOI IOBENiHKM, 0CO-
6/1MBO B HaOUIBII KPUTUYHMUX yMOBax BiitHu. IIpore, HaBiTh y 110 €IOXY
r1o6anbHKUX 3MiH Ta HayKOBOTO Iporpecy (yHAaMeHTalbHA ified HOPM Ta
IPUMHIMIIB MDKHapopHOro rymasirapHoro mpasa (MITI) - HaBiTh BiitHU
MAalTb MEXi — He TOil IMOCTY/IAT, SIKMII XOTiIoch 61 3anmepedyBati. I xoua
I/1A PO3YMIiHHA iXHBOI BaXK/IMBOCTI HAM CJIifl 3BEPHYTUCA IO MUHYJIOTO, MU
TAKOXX MAaEMO BPAaXOBYBATH i MailbyTHE, 06 rapaHTyBaTH, IJ0 HOPMU Ta
npuHnyny MITI 6ynyTs 1 Hagami 3abesmedyBaTyi MaKCUMaIbHO MOXKIIU-
BUII 3aXVCT 0cib, mocTpaxganux Bifg 36poitHux KoHGkTiB. IloenHaBum
150-piyny rymaHiTapHy [iA/IbHICTh Ha MICUAX Ta yHiBepca/JbHUI MaHJAT
Ha JIiANbHICTD 3 iMmieMeHTanii Ta possutky MI'TI, Mixxuapoguuit Komiter
Yepsonoro Xpecra (MKYX) npomosxye IpamioBaTu /LA JOCATHEHHA i€l
meTn. 3 OITIANY Ha Iie iHCTUTYIiliHe 3000B’A13aHHA 3alUTAEMO: fK L€l HO-
BUII Mifipy4yHuK «MixXHapopHe TyMaHiTapHe NpaBoO: 3araJlbHMUII KYypC» Bifl-
IIOBifjae Ha Cy4yacHi BUKIUKY BefieHHA BirtHu? Illo ocobmuBoro weit minpyy-
HUK fae€ yntavyam Ta MKUYX?

Kuura «MixxHapopiHe TyMaHiTapHe IPaBo: 3arajibHMI Kypc» CIIpsAMOBaHa Ha
3a0XOUYeHHA Ta 3MiljHeHH: 3HaHb 1Tpo MI'TI cepen HayKoOBLiB, IpalliBHUKIB
CUCTeMI IPaBOCYAHsL, Mofelt 31 30pOEI0 B PyKax, IepCOHATY I'yMaHiTapHMX
HeyPpsAJOBUX OpraHisaniii, MikHapogHux oprasisaniit i SMI. Lleit migpy4yHuk
HOCTYIHO Ta BCebGidIHO BiAMOBifjae Ha CydacHi muraHHs;, nos s3ani 3 MITI,
BifiIOBiffHO 10 po3yMiHHA Iboro npasa MKYX. 3aBasaku cBoeMy 0co6mMBO-
My GopMaTy Ta CTUIIO, 1l KHUTA [IpM3HaYeHa He JIMIIe [JIA IOPYCTIiB; BOHA
TaKOX CIIPAMOBaHa Ha 3aI0BOJIEHH: MOTpeb 0cib, sAKi BIieplie 3BepTaloThCA
1o MTTI i 3arjikaBjieHi B MUTaHHAX, [IOB’13aHNUX 3 PETyII0BaHHAM 30pOITHIX
koHrikTiB. CriofiBaeMocs, 10 Kpallle PO3YMiHHS 3aCTOCYBAHHS MDXKHa-
POIHOrO TYMaHITapHOTO IIpaBa Ta Pery/II0BaHHA HUM CyYacHMX 30pOIHUX
KOHQIIKTIB MOYKe CIPUATY MifIBUIEHHIO PiBHA 3aXVICTY SKUTTA Ta MiIHOCTI
JIIOfielt, AKi MOCTpaXKJaIu BiJj HACU/IbCTBA.

Y cygacHoMy cBiti MI'TI € npenMeTOM 3aleK/INX AUCKYCiil Ha 6araTbox pis-
Hax. Ha daxTuyHOMy piBHI 0cO6MMBOCTI cy4acHUX 36pOilHUX KOHGIIIKTIB
CTBOPIOIOTb BUK/IVMKM JJIsI IPaBOBOTO perymoBaHHsA. Lli ocobmmBocTi BKI0-
Yal0Th: 301/IbIIEHHS KiTbKOCTI aCMeTPUYIHMX KOHGIIKTIB, 3amy4eHHs 36po-
JIHMX CUJI OFHI€T YU KiTBKOX TPeTiX /iep>KaB /{0 TOKaIbHMX KOHQIKTIB, sIKi
MepPEeTMHAIOTh HAI[iOHATbHI KOPIOHN, 4 TAKOX 30i/MbIIeHHs Y KimbKoCTi Ta
¢dbparmenTanis ctopin 36poitHux KoHdnikriB. [HOpAi 3aeThCs, 10 1i akTo-
P¥ YCKIaIHIOIOTD YiTKe i mpaBuibHe 3acTocyBanHA MITI. Kpim Toro, micna
11 BepecHs 2001 poky 3611bLUIMIACH KiIMBKICTD TEPOPUCTUYHNX aTaK, YMIC-



HO CIPSIMOBAHUX IMPOTH LUBIIBHUX 0Cib, HagMipHO MibepanbHO ab60 06Me-
JKyBa/lbHO TayMaunnoch MI'TI pyia focArHeHHA NMOMITHYHNX LijIel — Bce e
Oyro crpsaMoBaHo Ha no36asnenHs MITI jioro o6’ekra Ta MeTH.

e opHi€ero mpo6IeMOI0 € IOfaIblIe YCKIagHeHHA B3aeMopil Mbx MITI ta
iHIIMMY TaTy3sAMu IIpaBa, TAKUMI 5K IIPABO IIpaB JIOANHY 260 MbKHapOIHe
KpUMiHaJIbHE NIPaBO, fIKi, HE3Ba)Kal04y Ha BCi CIIJIbHI pucH, 3aCHOBaHi Ha
pisHux sacagax. HemocTaTHA ACHICTD, 1IJ0 BUHMKAE BHACTIJOK TIEpeTUHY MK
UMMM Tajly3s MU IIpaBa, pasoM 3 OTPMMAHMMU B Pe3y/IbTaTi PUANYHUMU
Ta NOKTPUHAIBHVMMM TAyMa4eHHAMMY, iHOJi BUKOPUCTOBYBaacA fAK IPUBiJ
Vs 3HIDKEHHsI PiBHS IIPABOBOTO 3aXUCTY IIif 4ac 306pOITHOrO KOH(IIIKTY.
Hanpuxiag, y KOHTeKCTi 60poTbOU 3 TEPOPU3MOM TPAIUIAITHCA MOCUIIAH-
HA Ha MI'TI 151 3HVDKEHHA IOPOTY JI/IA 3aCTOCYBaHHA CUIMN, A BiICTYIIIEHHA
BiJ] IpaBa IIpaB JIOAVHNA BUKOPUCTOBYETHCA AK apIYMEHT I 3MEHILEHHS
PiBHA 3aXMCTY, 110 IIOBMHEH HaJaBaTucsA 3arpuManyM. Iloganpmmm Hacmifg-
KOM LIMX 3MiH CTaJI0 YCK/Ia[IHEHHA IPABOBMX iHTEpIpeTaliil, o Bifgana-
I0Th IIPaBO BiJj pea/bHOCTI Ha MiCIIAX.

[TapasenbHO 3 MM, Ha Cy4acHe IojIe 6010 BUIIIIIN HOBI TeXHOJIOTII, HOPOA-
JKYIOUJ HOBi IMTaHHS, AKi TepMiHOBO HOTPeOyI0Th NPAKTUYHNX BiflIOBifIel.
Xoua HeMa€ XOIHOrO CyMHiBy B ToMy, o MI'TI 3acTocoByeTbcs 10 HOBUX
BIIIB 30pOi Ta 3arajIoM 10 BUKOPJCTaHHA HOBJX T€XHOJIOTiI y 60MIOBUX HifX,
HOBi 3ac00u Ta MeTOAM BefieHHs OOMOBMX Aijl HOPYLIYIOTh HOBI IOpUANYHI
Ta MpakTuyHi mutanHsA. KibepmpocTip HOTEHIIHO BifKPKUB L{i/IKOM 1HIINMI
TeaTp BiltHY, 110 MOTpebye BUBUYEHH:. Bce OGINbII MIMPOKe BUKOPUCTAHHSA
CHUCTEM IMCTaHIiIHOTO KePyBaHHA 36pO€M, TaKUX K OE3MIOTHI MiTambHi
alapaTy, MOPYLIye NUTaHH:A, 0B A3aHi, cepep iHIIOro, i3 reorpadivHnmm
MeXxaMy 071 6010, 3aCTOCOBHYIMY IIPaBOBMMY HOPMaMI Ta BifiTIOBifabHi-
CTI0. ABTOMaTI30BaHa 36p0s Pa3oM i3 BMIIe3TaaHMMY NIPaBOBUMU IIPO6-
7ieMaMU IOPYIIye JONATKOBI €TMYHI IMTaHHA, 110 3aC/TyTOBYIOTh Ha yBary.

Yci i BUK/IMKY Ta iHIII cy4acHi mpo6eMu pOsTIALAIThCA B IIbOMY Hifpyd-
HIIKY y ITO€[HAHHI 3i cipobamy OL[iHUTH Ta JaTy BiANOBizi, 110 6a3yoThCs
K Ha aKTax, TaK i Ha IPUK/IaaX PUANIHOTO TIyMadeHHs. Tomy, y oMy
Migpy4YHUKy « Mib>kHapojHe ryMaHiTapHe IIPaBo: 3arajibHIil Kypc» 3HAYHOIO
Miporo 6yno BUKOPUCTAHO IOEJHAHHA IIPAKTUYHOTO NOCBiy Ta CIeljiaib-
HIUX IOPUAMYHMX 3HaHb IaHa Hinbca Menbliepa AK KOMUIIHBOTO Jejera-
ta MKYX Ta ropuckoHcynpra. S X0oTina 6 BUCIOBUTY JIOMY CBOXO ITMOOKY
BIISTYHICTD 32 J1OT0 6araTuit JOCBif, HOETHAHNI i3 0COOMCTIMU eKCIIEPTHU-
MI TPAaBHMYMMM 3HAHHAMM, IO HAJANI0 LbOMY IiJPYYHUKY CBOEPITHMUI
YHIKa/IbHUIT CTU/Ib, @ TAKOXK MOiM Kojeram i3 MKYX 3a ixuiit enTysiasm mif
yac poOOTHM HaJl BUJAHHIM I[i€] KHUTH.

MITI aK ramysb IpaBa He MOXKe 3a/IMIIATUCA BilipBaHMM Bifi peastiit, ;O AKUX
BOHO IIOBMHHO 3aCTOCOBYBAaTMCh, OCKINIbKM I Tajysb IIpaBa CIIpsAMOBaHa

NEPEAMOBA
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NEPEOMOBA

«IIPOCTO» Ha OOMEXEeHHsI HAC/MIAKIB BiffHM; 1 JIOrO 3HATHICTD a/jalTyBaTICs
10 HOBUX OOCTaBUH Ta IIPO6JIEM He MOBMHHA HETOOI[iHIOBATHUCS.

S mupo cnopiBaroca Ha Te, mo «MiKHapojgHe r'yMaHiTapHe IIPaBo: 3arajb-
HUIT Kypc» Moxe 3pobutn Ak MITI, Tak i mpaBoBy Ta onepaTuBHY [ifi/b-
Hicts MKYX 6i7b1I JOCTYIHMMY /I 9ATa4a, CTaHe ITOYaTKOM Ul IIu0-
LIOrO 3aHYPEHHS B KOHKPETHI TeMIU Ta IPUCKOPUTb KOHKPETHI Aii 100
HOKpALIeHHs 3aXICTY XePTB 30POIHNMX KOHQIKTIB.

H-p Tenen [apem

Hupexmop

MixcHapooHe npaso ma nonimuxa
Misncnapoonuii Komimem Yepsorozo Xpecma



BCTVYII

3 HaliZaBHIMNX 4YaciB [0 HAIIMX AHIiB NMXa BilfHM IMPUHOCATb HEBUMOB-
HUII JKaX, CTPQKOAHHS Ta CMEPTb MIiIbIIOHAM JIIOfelt, IK KoMbaTaHTaM,
TaK i uuBinbHUM ocobam. 11ini moKomiHHA 6ym/[ IIOKaJIiueHi Ta TPaBMOBaHi
HAaCWIbCTBOM, BTpaTaMy, nuxamy Ta sHymanHamu. CiM’i O6ymm pos’ef-
HaHi Ta pO3KMAaHi CBiTOM, 3ac0o0M [0 iCHYBaHHSA 3HUILEHI, a CIIOAIBaHHA
Be/IMYe3HOI KiZTbKOCTI YOMOBIKiB, XiHOK Ta fAiTeil po36uti. Hespaxkaroun
Ha Te, 1O BiilHA, MOXX/INBO, Oy/a ifeanisoBaHa B TepOIYHMX POSHOBIFAX
NP0 BU3BOJIEHHA, PEBOMIOLII0 Ta 3aBOIOBaHHA, HIXTO 3 TUX, XTO Bil4yB Ha
co0i peanbHIiCTh 36pOiTHOrO0 KOH(IIKTY, He MOXe He IMepeXXuBaTu rnbo-
KOO IIOTPACIHHA, He CTPAXK/JATU Ta HE BiflYyBaTy BiJCyTHICTh HafiliHOI
OIOpYM B XXNUTTi — 60 BilfHa, IO € BUHATKOBO JIOfICBKVM sBMIIEM, TaKOX
3a CBOEIO CYTTIO € HemoAsaHoW. MikHapopnHe rymanitapHe npaso (MITI)
HApOAMIOCS 3 JKaX/IMBMX MYK Ta Bifj4aio >KepTB BiffHU — IpaBo, 1o Oy1o
3aII0YaTKOBAHE HA IOJIX OMTB y MUHYIOMY i TelepilllHbOMY AJISI IIOJIeT-
LIEHH TIOACHKIX CTPaXKAAHb y CUTYalifx 36poitHoro koHdikTy. Cprorop-
Hi JKeHeBcbki KoHBeH1ii 1949 poKy € Hayi6inbII MMPOKO paTudikoBaHUMU
MDKHapOJHMMU JOTOBOPAMU Y CBITi, 110 CBIJYUTD He JIMIIE IIPO IPAKTUY-
Hy akTyanbpHicTh MITI, a it mpo yHiBepcanbHUIT aBTOPUTET TYMaHITapHUX
HNPUHIMAIIB, 10 HUM IIPOIAryThCA.

L1 xuura npomoHye 3aranpHuit Kypc MITL. Bona sabesnedye BiiicbKOBO-
TyMaHiTapHMIT IIEPCOHA, MOMITHUKIB Ta HAYKOBLIB 6a30BUM, IIPOTE FOCTAT-
HbO OBHUM PO3YMiHHsM OOIpYHTyBaHHs Ta ocobmmBoctert MI'TI, a Takox
jforo micriA Ta QyHKIIIN B paMKax CyJ4acHOro Mi>KHapOIHOTO Ipasa. Posrs-
JAl04y pi3Hi MMTaHHA, LIl KHUTA HE OXOIUIIOE B cebe Ha/IMipHO TeXHIYHi yC-
KYCil 4 3Ha4YHi HayKOBi [JOC/I/PKEHHH, a TAKOXK He HaMaraeTbCs CUCTeMa-
TUYHO BioOpaXkaTu BCi akafieMiyHi JyMKU 3 IbOTO MUTaHHA. Pajie Ko>xHa
3 ii BOCbMM TJIaB HAMATra€TbCA OXOMUTU MEeBHY TeMy 3 Toukn 3o0py MKYX,
3a/IMIIAIOYNCH JOCTYIIHOIO 3 IOIJIAAY CTIIO Ta CyTTeBOl rnubnun. KoxxHa
I7IaBa MOYKe PO3ITIAJATUCA OKPEMO, 3a7IEXKHO BiJl TeMM, IO L[iKaBUTh YMTAYa,
a6o crinbHO 3 iHMMMM. BOHY MOXYTb 6yTM BUKOPUCTaHI /11 OTPUMaHHA
6a30BUX 3HAHD, /I PO3POOIEHHs KypCiB, HaBYaIbHUX 3ac00iB Ta OKpeMIUX
NeKiit, ab0 MPOCTO A/IsI LIBUAKOTO IIOIIYKY BiITOBIIHUX TEKCTIB 3aBISKNU
pospinam «Pesiome», 1110 y3arajbHIOIOTD 3MiCT Ha IOYATKy KOXKHOI I7IaBU.

SIx mpaBuIo, MOCHIAaHHA 0OMEXYIOTbCS IPAMUMI IOPUANIHNIMI [Kepea-
Mmu Ta obpannmu kmogoBuMu fokymentamu MKUX. Ilogo mxepen mpasa,
CHUCTeMaTUYHI TIOCMIAHHs 3po0JIeH] He /Muille Ha JOTOBipHE MPaBo, a 11 Ha
pocmimkennsa seudaeBoro MITI, o 3pinicaieno MKYX. ¥V BignoBigHux Bu-
majiKax cekuis «JlisHatucs Oinble» HAIPUKIHI NYHKTY 41 IJIaBY BiICHIIa€e
yyTaya Ko OibLI crelliani3oBaHoOl Y) HeTaIbHOI NTiTepaTypH, 4O eIeKTPOH-
HIX HaBYA/IbHMX PECYPCiB Ta, 30KpPEMa, BiIlIOBIJHMX JOKYMEHTIB Ta CIIpaB,
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BCTYN

1[0 PO3I/IAHYTI B BOBifKOBil pobori MKYX mix HasBowo «k 3akoH 3axuuiae
nid uac eitinu?» Kpim toro, remarnyni «TekcToBi 6/10Km», [0 30CEpPemKy-
I0TDb yBary Ha KOHKPETHMX 3aKOHaX Ta IIOJITUYHUX iHiljiaTVBaX, OB A3YIOTh
HpefMeTHe OOTOBOPEHHA IIEBHOI TeMM JO OCTAaHHIX MPaKTMYHUX PO3PO-
60K y 11iit cepi mpasa. 3aBIsKYM TAaKOMY IifIXORY KHUTA BCEOITHO OXOIITIOE
npeamer MITI, npoTe 3anmnIaeTbcs MOPIBHAHO KOPOTKOIO, 3pO3yMiNOK0 i
KOHKPETHOIO.

3 morIARy 3MicTy, KHMra juire Mo6iYHO OIIAfAE iCTOPUYHMIT POSBUTOK
MITI, a HaTOMICTh 30CepePKYETHCA Ha IOTOYHOMY CTaHi ITpaBa Ta IOpU4-
HIX | IPAaKTUYHUX [IPpo6/IeMax, 0 BMHUKAIOTh B CYYaCHUX 30POITHIX KOH-
¢rnixrax. [Ticna gBOX BCTYIHMX ITIaB, Y AKUX JIETHCA IPO OCHOBHI XapaKTe-
puctuxy MI'TI, itoro B3a€Mo3B 30K 3 iHumiMu ranyssmu npasa (Imasa 1) ta
jtoro cdepa 3acTocyBaHHs y yaci, 3a Koo oci6 ta y mpoctopi (Ilmasa 2), 4o-
TUPYU OCHOBHI ITTaBM onuCyoTh nonoxeHHsa MITI, mo perynooTb BefeHHA
6o1toBux fiit (D1aBa 3) i 3axMCT OCHOBHMX KaTeropiit 0ci6, IOCTpaXKfanux Bix
36poitHnx KOH(IIIKTIB, a cCaMe IIOpaHeHNX i XBopux Ta Megu4aHoi Mmicii (DaBa
4), ocib, nosz6asnennx Bomi (I1aBa 5), i GMBiNbHKX 0Ci6 Ha TepuTOpii, 1[0
3HAXOAUTBLCA Hif KOHTposeM cynporusHuka (I1aBa 6). Kuura sakinuyerbcs
[JIaBOIO IIpo iMmieMeHTalio ta gforpumannus MITI ([raBa 7), a Takox Iie
ofHi€ rmaBoo mpo ocobmBy ponb MKUX y ripomy BifHomenHi (IlaBa 8).

Oco6nuBuM BUKIMKOM i OyAb-sKOro 3araabHoro kypcy MITI e mpa-
BU/IbHUI OMNC Ta MOPiBHAHHA Pi3HUX IPABOBUX PEXMMIB, 110 PETYITIOIOTh
MDKHapO#Hi Ta HeMbKHapogHi 36poitHi KoHmiKTH. X04a iCHYIOTb (yHAa-
MEeHTa/IbHI IPaBoBi Ta paKTUYHI BIAMIHHOCTI, 5IKi HEOOXIZHO BpaxoByBaTu,
icHye TakOXX 3pocTarode CyTTEBE 30IVDKEHHSI MK L{IMI FBOMA IIPABOBIMIIL
pexXyMamy, i Iie He MO>KHa irHopyBatu. [lia 1ineit 1jiei kuuru Oyno Bu3Hade-
HO 32 JIOLi/IbHE ITOYMHATY KOXKHY I7IaBY 3 JIETAJIbHOTO PO3ITIALY IOI0XKEHD
MITI, 1mo perynoioTh MbKHApoRHi 36poiiHi KOHGIIKTY, i 3akiHYyBaTH il
TOIaTKOBYM ITYHKTOM, Y AKOMY BUCBIT/IIOIOTbCSA KOHKPETHI IIPaBOBi Ta Ty-
MaHITapHi INTaHHS, 10 XapaKTepU3YIOTh HeMDKHAPOHI 36poitHi KoHIIIK-
ti. Uncnenni nocwaanHA Ha 3Bu4aeBe MITI B 060X 4acTHHAX IIIOCTPYIOTb,
1[0 6ibLIICTD MarepiaJIbHMX HOPM € i[eHTUYHVMHA B 060X TumImax Konqmi}(—
TiB. O3HailOM/IEHHA 3 yciMa IyHKTaMM Ta [7IaBaMJ JJa€ IIMPOKe, KOMILIEKCHE
posyminaa MITI, gonomarae BU3HAUMTH, K BOHO 3aCTOCOBYETHCA [JO pe-
it cygacHMx 36 poitHIX KOHGIKTIB.

3pernToro, 1 KHUTa CIPAMOBAHa Ha Te, 100 CTaTy KOPUCHUM CYITy THUKOM
Ha KOXKEH JieHb JI/IA BilICbKOBOTO Ta TyMaHiTapHOTO IIepCOHAYy, NOMITHKIB,
HayKOBIiB Ta CTY/JI€HTiB II0 BCbOMY CBiTy. M1 CIIOfIiBa€EMOCb, 1110 Y€epes Jj0-
CSATHEHHI I1i€] aMOiTHOI MeTI BOHA CIIPISITUIME HOITIMONIEHHI0 PO3YMIHHSI Ta
3acrocyBanHsa MITI a, oTyxe, BCTAaHOBJIEHHIO Gi7IbLIIOTO piBHA 3aXMUCTY Tifi-
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HOCTI THX, XTO HalOI/IbII mifaeThcs Hebe3mekaM KOH(IKTY — Ha KOPUCTD

JIIOACTBA 3arajioM.

H-p Hinvec Menvuep,
Kagedpa npas nodunu
JKenescoxa akademiss MiKHAPOOHO20 2yMAHIMAPHO20 NPAGA MaA NPas M10OUHU






I'maBa 1
Bcryn go MI'I1

ICRC

TlepenocTanusa cropinka JKeHeBcbKoi KOHBeHIIi Bifg 22 cepmusA 1864 p.
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MABA 1

Crpykrypa

L Busnavyenns Ta ocHosni npuHuymny MITI

II.  Ixepema MITI

III.  MTII y Mmi>kHapogHOMY IIPaBONOPALKY

IV.  Koportka icropia possutky MITI Ta gedxi BUKIMKU
Cy4YacCHOCTI

Pesrome

Metoro MI'TI € 3axucT )epTB 36poitHIX KOHDIIKTIB Ta peryio-
BaHHA 0OJOBYX Jiiil Ha OCHOBI 6aTaHCy MiX BilICbKOBOIO HE00-
XiTHICTIO Ta TYMaHHICTIO.

MTITI HeoOXifHO Bifpi3HATK Biff IPAaBOBUX PEXKUMIB Ta HOPM,
110 MOXYTb 3aCTOCOBYBATHCA IapajieIbHO, ajie MaloTh iHIII
06’extu Ta i, sik-ot: Craryr OOH, mpaBo HeliTpaitery, mpa-
BO IIPaB MIOIVHY Ta MDKHApO/jHE KpUMiHa/IbHE IIPaBo.

CropoHM KOHQTIKTy IIOBMHHI BMKOHYBaTM CBOi TyMaHiTapHi
3000B’A3aHHA 3a Oyb-sAKUX 00CTaBUH He3a/IeXKHO Bill IIOBeNiH-
KU CyIPOTVMBHIMKA Ta XapaKTepy ab0 IpU4nH KOHPIIKTY.

Hespakaroun Ha Te, mo choropai MI'TI € opniero 3 HaibinbII
Komy(dikoBaHUX Ta paTU@IKOBaHMX Tajayseil MiKHapOFHOTO
IIpaBa, J10ro HOPMU TAKOXX MOXXYTb BUBOJMTIICD 3 Mi>KHAPOJHUX
3BMYAIB Ta 3ara/IbHMX IPUHLINIIIB IIpaBa.

HemopgaBHi momiTnyHi, collianbHi, EKOHOMIYHI Ta TEXHIYHI Ha-
MpalloBaHHA KUAAIOTh HOBI BUKIVKM JI/I1 OCHOBHMX JNOCATHEHDb
Ta IpaBMIbHOI iMmeMenTanii MITI.



I. BM3HAYEHHA TA OCHOBHI IIPMHIMIIN MI'TI

1. Bmusnauyenns MITI

MITI - ne CyKymHICTb HOPM, CHPSMOBAHMX Ha OOMeXeHH:A I'yMaHITapHMX
HACMIKIB 36poitHMX KOHQKTIB. Vloro iHOMi TakoX HA3MBAKTbH MPABOM
36poitHIX KOHQIIKTIB a60 mpaBoM BiitHu (jus in bello). OcHoBHa MeTa MITI
HOJIATae B 0OMe)XeHHi 3ac06iB i MeTOAiB BefieHHs BijfHM, 110 MOXKYTb 3aCTO-
COBYBATY CTOPOHI KOH(QIIIKTY, a TAKOX Y 3abe3IeueHHi 3aXIICTy Ta [yMaHHO-
rO HMOBOMPKEHHs 3 0cobamuy, siKi He 6epyTb ab0 mpunuHwI 6paTtu 6esmoce-
PenHIo y4acTb y 60itoBuX fisx. 3aramom, MI'TI oxomoe Ti HopMu MbKHapOg-
HOTO IIPaBa, 1[0 BCTAHOB/IOITH MiHIMaJIbHI CTaHAAPTU T'YMAaHHOCTI, AKMX
HeoOXiTHO JOTPUMYBATUCA Y OYAb-sKiil cUTyallii 30pOiTHIX KOHQIIIKTIB.

—  Iudopmariio po BigMiHHICTD MK IOHATTAMMU «BiltHa»
Ta «30poitHMIT KoH(IiKT» auB. y Drasi 2.111.3.

2. PiBHicTb cTOpiH KOHQIIKTY Ta BiffCyTHiCTh IpUMHIMITY
B3a€EMHOCTi

MITI crenianbHO IpU3HaYeHe /sl 3aCTOCYBAHHS B CUTYALisiX 36pOTHOrO
koH(ikTy. ToMmy cTopony 36poitHOro KOH(IIIKTY He MOXYTb BUIIPABJJOBY-
BaTy HeBUKOHaHHA MITI, mocuiaoduch Ha )KOPCTOKY IIpUPOAY KOHMIIIKTY;
BOHU ITIOBUHHI BMKOHYBATY CBOI 'yMaHiTapHi 3000B’A3aHHA 3a 0Y0b-TKUX
obcmasun.' Ie Takoxx osHavae, mo MI'TI ogHakoBOO Mipoio € 060B’A3KO-
BUM [/Is1 BCIX Y4aCHUKIB 30POITHOTO KOHQIIKTY, He3a/IeXXHO Bifj IX MOTUBIB,
xapakrepy abo mpuunH KoHQikTy.? lepykaBa, 1[0 3AiIICHIOE CBOE IIPABO Ha
CaMOOOOPOHY UM 3aKOHHO HAMATAEThCSI BITHOBIUTH IIPABOIIOPSIIOK Ha CBOIil
TepUTOPii, HOBMHHA HACTI/IbKM X TOYHO 3acTocoByBatyt MITI, Ak i mepxa-
Ba-arpecop abo Helep>kaBHa 36pOJTHa Iy, IO BAAINCA IO 3aCTOCYBaHHA
CUIN 3 TIOPYIIEHHSAM MIDKHApOJHOTO 4y Hal[iOHaJbHOTO IpaBa (pisHicmb
cmopin kongnikmy). Kpim Toro, ctopoHu moBuHHI gorpumysatuch MITI,
HaBiTh SIKIO JIOTO IOPYLIYE IX CYHPOTUBHUK (8idcymHicmv npuHyuny
83AEMHOCMI W4000 eymaHimapHux 30608’13anv).> BoenHi penpecanii f03Bo-
JIAIOTBCA JINIIE 33 HA/I3BUYAIHO CYBOPMX YMOB i HIKO/IM He MOXYTb OyTH
CIIpsIMOBaHi IPOTM 0Ci6 a60 00’€KTIB, 110 MAIOTh [IPABO Ha I'yMaHiTapHUI
3aXMCT.

—  Indopmariito po BoeHHi penpecanii aus. y [nasi 7.VILS.

1 JKK I-1V, Cninpaa cr. 1; SMITI, Hopma 139.
2 JII1, IIpeambyra, MyHKT 5.
3 JKKI-IV, CminmpHa ct. 1; 3MITI, Hopma 140.
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MABA 1

3. BcraHoBneHH:A 6amaHCy MiX BilicbKOBOIO He0OXigHiCTIO
Ta TYMaHHICTIO

MITI 6a3yeTbcs Ha 6amanci MXk MipKyBaHHAMU BiliCbKOBOI HeOOXiZHOCTI
Ta IYMaHHOCTi. 3 ofHOro 60Ky, BOHO BU3HA€, IO I/IA IepeMOrn HaJ Cy-
IPOTUBHUKOM Yy BOEHHUII 4ac, BilicbkoBa HeOOXigHICTh MOXKe BUMAararu
3aNOfliAHHA CMEPTi, IIOpaHeHb Ta PYJHYBaHb, a TAKOXX 3alPOBA[ KEHHA
O1/IBIII CYBOPUX 3aXO[iB Oe3IeK, HiX Ije 6y10 6 [03BONEHO Y MUPHUI Yac.
3 inmoro 60ky, MITI Tako>X 4iTKO BCTaHOBJIIOE, 11O BiliCbKOBAa HEOOXin-
HICTH He [jae CTOPOHAM, 1[I0 BOIOIOTb, KapT-O/IaHII HA BeJeHHs Hi4MM He
obmexenoi BifiHn.* HaBmaky, MipKyBaHHA IIPO 'yMaHHICTb HaK/IafjaloTh
IeBHI 0OMeXKeHHs Ha 3acO0M Ta METOAM BeNeHH BiliHM 1 BUMAraioTh, 1100
i3 TMMM, XTO MOTPANMB [0 PYK CYNPOTUBHMKA, IOBOJVINCSA TYMaHHO 32
Oynb-saKux o6cTaByH.” BamaHc MiX BilicbKOBOIO HeOOXiAHICTIO Ta TYMaHHi-
CTIO 3HAXOJUTb KOHKPETHIllle BMPa)K€HHA B HU3Li OCHOBHMX NPUHLMUIIIB,
KOPOTKO BUK/IAfIeHNX HIDKYe.S

4. PospisHeHHsa

Hapi>xxuum kamenem MITI € npuHinun pospisHeHHA. BiH 3acHOBaHMIT Ha
BJM3HAHHI TOrO, 1J0 «€[1IHA 3aKOHHA METa, Ky IIOBMHHI IlepeciiflyBaTu fep-
YKaBM Mi[] ac BillHM, TOMIATAE B TOC/IA6IEHHI 30 pOITHIX CIT CYIPOTUBHUKA»,
TOAi K «[I]MBiNbHe HaceleHHA i OKpeMi LUBIIBHI 00O KOPUCTYIOTbCSA
3ara/JIbHUM 3aXJCTOM Bifi HeOe3IIeK, 10 BUHMKAIOTD ¥ 3B’I3Ky 3 BOEHHUMMU
omepauiamu».® OTxe, CTOpOHM 30pOITHOr0 KOHGIIKTY 30008’ s13aH] «3aBXKAU
PO3PisHATK LMBiNTbHE HaceTIeHHsI /I KOMOATAHTIB, a TAKOX L{MBi/IbHI 00’ €KTI
Ta BiJICKOBI LIiJIi T2 BiIMOBITHO CIIPAAMOBYBATU CBOI il TIIBKM IIPOTHU Bili-
CbKOBUX Liiyein».’

— Indopmauito npo mpuHIKI po3pisHeHHs AuB. y Iasi 3.

4 JIT I, Cr. 35(1); Taaspke momoxenus, Cr. 22. JlogaTkoBy iH(opMalilo AuB. y mpaii
Frangoise Hampson, “Military necessity, B “Crimes of War,” webpage, 2011. Jocrym 3a
nocunanHAM: http://www.crimesofwar.org/a-z-guide/military-necessity/

5  Jus. DaBy 1, I1.3, B siKiit 06rOBOPIOIOTHCSI «e/leMEeHTapHI MipKyBaHHs T'YMaHHOCTI» SIK 3a-
raJIbHUIT IPUHIMT npaBa. [logaTkoBy iHpopMariito fuB. Takox y nparii Robin Coupland,
“Humanity: What is it and how does it influence international law?”, IRRC, Vol. 83, No. 844,
December 2001, pp. 969-990.

6  Jlus. takox: Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional
Protocols of June 1997 to the Geneva Conventions of 12 August 1949, ICRC/Martinus Nijhoff,
Geneva/Dordrecht, 1987, paras 1389-1397.

7 Caukr-IlerepOypsbka fexapatiis, [Ipeambyia.

8  JIITI, Cr. 51(1); 3MTTI, Hopwma 1.

9  OIIT, Cr. 48; 3MITI, Hopmu 1 ta 7.


http://www.crimesofwar.org/a-z-guide/military-necessity/
https://www.icrc.org/en/doc/assets/files/other/irrc-844-coupland.pdf

5. 3amo6ixHi 3axomu

[TpuHUMI pO3pi3HEHHS TAKOX BK/IIOYaE 060B’s130K yHuKatu abo, y Oymp-
AKOMY BUIIAJIKY, MiHIMi3yBaTl 3aIlOfiiHHA BUIIAJKOBOI CMEPTIi, IOPAHEHDb
Ta 3HUIEHHS JTIOfiel i 06 €KTIB, 3aXMIIEHNX BiJ] IPSMOro Hanagy. Bigmosiz-
HO, MI'TI Bumarae, o «[1m1]pu mpoBeeHHi BOEHHMX orepaliiil IOBMHHA I10-
CTiNIHO BUABIATHUCA TypOOTa MpO Te, 06 obepiraty LyBi/IbHE HACETIEHH,
LVBIIbHMX 0cib i nmBinbHI 06’exTN»'. Lle cTOCYeTbCS 1 CTOPOHM, 1110 37iit-
CHIOE HaTaf, sIKa TIOBMHHA 3pOONUTY BCe MOXIINBE, {00 YHUKHYTH 3aBIaH-
HS BUITQZIKOBOI LIKOAY BHACTIIOK CBOIX OIepariit (3amo6bKHI 3aX0xu iz
Yac 37iJiCHeHHA Hamapny),'"' i cTOpoHM, Ha AKY 3I1JICHIOETbCA Hamaf, i fAxa,
HACKi/IbKM 1[e MOK/IMBO, IIOBMHHA BXXUTYU BCiX HEOOXIIHMX 3aXOMiB [Id 3a-
XUCTY LIMBI/IbHOTO Hace/leHHA IIiJj CBOIM KOHTPOJIEM BiJl HAC/Ii[KiB HamajiB
CYIpOTUBHMKa (3amI06DKHI 3aX0/y Biff HACTIAKIB Hamaxy)."

— Indopmanio Ipo NPYHIMNII 31/ ICHEHHS 3alI00DKHIX 3aXO0/1iB
puB. y Imasi 3.111.2—4.

6. IIpuHDUND DpoNOpUiliHOCTI

Y curyanisx, 3a AKMX HEMOXX/IMBO YHUKHYTH 3aBJaHHA BUIIAJKOBOI IIKOJM
LUBITBHMM 0C06aM 49U HMBITBHUM 00’ €KTaM, {i€ IPUHIUII IPOIOPIHTHOCTI.
BinnoBigHO, Ti, XTO I/IAaHYIOTh 4¥ IPUIIMAIOTh PillleHH:A IIPO Hama/l, HIOBVHHI
He IOYMHATY a0 IPUIIMHNTY OY/b-sIKIIT «HATIAJ, IO, SIK MOXXHA O4iKyBaTH,
HOIIYTHO IIOTSATHE 3a COO0X0 BTPATy >KUTTA Cepef LMBIIPHOTO HaCeleHH,
HOpaHeHH: LMBIIBHMX 0OCi0 Ta 3aBHACTD IIKOAY UMBIMbHUM 06’€KTaM, abo
Te i1 iHIIe pasom, siKi 6ynu 6 HaAMIpHUMM Y HOPIBHAHHI 3 KOHKPETHOIO i
6esI0cepenHbOI0 BilICBKOBOIO MEPEBATrOI0, sIKY Ieper6avaeTbCst TAKUM M-
HOM JIOCSTTI» .

— [Hdopmariio mpo IPMHLNII IPOIOPLITHOCTI HaBEEHO
y Inasi 3.111.1.

7. 3aiBi cTpaKgaHHA

MTTI He nuile 3axMiae UMUBIABHUX OCI6 Bij HAcHigKiB O0IIOBUX i1, a Ta-
KOX 3a00pOHsIe a60 0OMEXXYe 3ac06M Ta METOAM BefileHHA 00JIOBNUX Aili, 1110,
SIK BBXKAETHCSI, IPU3BOAATD [0 3aiBMX CTPaX/JaHb a60 HAMIPHNX YIIKOJ-

10 [AITT, Cr. 57(1); 3SMITI, Hopma 15.

11 Tam camo.

12 [OIT1, Cr. 58; 3MITI, Hopma 22.

13 JAII1, Crarri 51(5)(6) ta 57(2)(a)(iii) i (6); 3MITI, Hopmn 14, 18 Ta 19.
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keHb Kombarantam. [lle B 1868 porui B Canxr-IleTep6Oyp3bkiil mexmaparil
6y/10 BU3HAHO:

«III0 €IMHA 3aKOHHA Liib (...) IiJ 9ac BiifHM, IOmATaE B MOCIa0IeHH]
BiJICbKOBUX CUJI BOPOTa;

IO /11 JOCATHEHHs i€l Ifiti 6yie JocTaTHIM BUBECTH 3i CTpOIO Hall-
Oi/IbII MOXKIIMBY KiJIBKICTB OCi0;

[0 3aCTOCYBaHHs TakKoi 36pol, KOTpa 30iMplIye CTpaKgaHHA 0Cib,
BUOYIMX 31 CTPOIO, a60 pOOUTH IXHIO CMEPTh HEMUHYYOI0, IOBIHHO
BU3HABATICA SIK TaKe, 110 He BillIOBiga€e BKa3aHi IIijIi;

1110 3aCTOCYBAHHS TAaKOI 30pOI CyIepevnTb 3aKOHAM JIIOISTHOCTI».

BipmosifHo, mif gac BefeHHs 60iTOBUX it 3a00POHSETHCS «3aCTOCOBYBATH
36pOI0, CHAPSAM, PeYOBMHI 1T METOAM BeIeHH BOEHHUX [Iiif, 3/jaTHI 3aBaaTu
HaJMIPHIX YIIKO/KeHb a60 3ailBUX CTPAXAAHb'™.

— Indopmariiio npo 3a60poHy 3ailBUX CTPaXK/aHb
HaBefieHO y ImaBi 3.V.1.

8. TymanHe NOBOMKeHHA

Opna 3 ocHoBHMX HOpM MITI nossarae B Tomy, 1o BCi ocobu, siKi morpa-
IUAN Mif, BAaJy CYIPOTMBHMKA, MAIOTh IPaBO Ha TyMaHHE ITOBOJPKEHHA
He3aJIOKHO Bifi IXHBOIO CTAaTyCy Ta HoIepefHbol (PyHKIII abo HifAnbHOCTI.
BipmoBifHo, crinbHa CTATTA 3, 10, K BBAXKAETHCH, Bil0Opaskae 3BUYAEBUIL
«MiHIMa/TbHIIT PiBeHb» 3aXUCTY, 1[0 € 060B’A3KOBUM Yy OYb-sIKOMY 30pOIi-
HOMY KOH(TIKTi, BCTAHOBIIOE: «3 0cobamy, siKi He 6epyTh aKTMBHOI y4acTi
B 00IIOBUX JisX, BKIIOYHO 3 0cobamu 3i CKIafy 36poitHIX CUIL, sIKi CKIIajm
36poro, a TaKoXK i3 TMMU, XTO BuBemeHuit 3i crpow (hors de combat) yHac-
JIIZOK XBOpOOY, IIOpaHEHHs, 3aTPUMaHHA 4y 3 Oy[b-AKOI iHIIOI NpUYMHI,
HOBOAATLCS TYMaHHO, 6e3 6yab-sAKoi BOpOXKOI AYCKpMMIHALI] 3a 03HaKaMU
pacu, KOonbopy LIKipy, peslirii 4u BipyBaHHs, CTaTi, IOXO/>KEHHA Y/ MailHO-
BOTrO CTaHy 4y Oymb-sAKMX IHIIMX MORIOHMX KputepiiB».'” Hespaxkaroun Ha
e, 0 MI'TI mpsimo Ko3BosLsiE cTOpoHaM KOHQIIKTY «BXuBatu [go ocib, o
nepeOyBaOTh if IXHIM KOHTPO/IEM], TAKMX 3aXOfiB KOHTPOIO 4n besre-
K1, AKi OynyTbh BU3HaHI 3a HeOOXifHI IIifj yac BefeHH: BiliHM»'S, IpaBo Ha
TyMaHHe MOBOJPKEHHS € abCOMIOTHMM i 3aCTOCOBYETBCA He JNIe [0 ocio,
11036aBJIeHNIX BOJI, a JI 3arajloM [JO MeLIKAaHI[iB TepUTOPiit MiJ KOHTPOIeM
CYHIPOTUBHMKA.

14 [II1, Cr. 35(2); laasbke monoxxenus, 23(x); 3MI'TI, Hopma 70.
15 JKKI-1V, CrinbHa ct. 3(1); 3SMI'TL, Hopmu 87 Ta 88.
16 KKV, Cr.27(4).
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— Indopmariio 1po 060B’A30K TyMaHHOTO IIOBOJKEHHS
HaBefleHO Y [/1aBax 4-6.

Hisnatucs 6inpure (BusnayeHHs Ta ocHoBHi mpuHImn MI'TI)"

o Rules of war (in a nutshell), film, ICRC, 2014. [loctyn 3a mocunanH:M: https://
www.icrc.org/eng/resources/documents/audiovisuals/video/2014/rules-of-
warhtm. Takox pociiicbkoro MoBoI: https://www.icrc.org/ru/document/

korotko-o-pravilah-voyny-0

o ICRC e-learning module, What is international humanitarian law? Jocrymn 3a
nocutaHHAM: http://www.icrcproject.org/elearning/en/ihl/M1/index.html

o Jean Pictet, Development and Principles of International Humanitarian Law,
Nijhoft Law Specials No. 2, Martinus Nijhoff Publishers, Dordrecht, 1985,
586 pp. Takoxx pociiicbkoro MoBolo: IIukre, JKaH. Pa3BuTie u mpuHIUIIEI

MEX/JyHapOJHOro ryMaHuTapHoro npasa. Mocksa, MKKK, 1994.

II. JJKEPETA MITI

Sk i 6ynp-siKa iHIIa ramy3b MbKHapogHoro mpasa, MITI 6a3yeTbcst Ha TppOX
OKPEMUX JpKepenaxX: MDKHApOJHiI JOroBOpM, 3BMYAEBE IPABO Ta 3arajbHi
npuHIvnyM npasa'®. KpiM Toro, mperefeHTHe IpaBo, JOKTPUHA Ta «M AKe
[IpaBO» Ha NPaKTULi BifirparoTb Bce OGIIBLI BaXX/IMBY POJIb y TAyMadeHHi
okpeMux Hopm MITI.

1. [JoromipHe mpaBo

Cporopui MI'TI € opuiero 3 HabinbI KOAUQIKOBAaHMX Tamy3eil MDKHAPOA-
Horo npasa. Tomy Ha mpaxTuni Hai0OiIp 3HaYMMuMK mxepenamu MITI e
MDKHApOZHI HOrOBOPHM, 1O 3aCTOCOBYIOTHCA IO BiJLOBiHOTO 36pOiHOrO
koH¢mnikTy. Hanpukian, y cuTyanisax MbKHapoZHOTo 36poitHOro KOHQIIKTY
HaBXIUBIMMMHU mKepenamu 3 3actocoBHoro MITI 6yayts wotnpn JKe-
HEeBCbKi KOHBeHii 1949 poky, JlogaTkoBmit IpoToKo I 1o HUX Ta JOroBopn
mpo 36poro, sk-oT KoHBeHIjisl Ipo KOHKpeTHI BN 3BMUaitHOI 36poi 1980
poky a6o KonseH1is mpo xacerni 6oenpunacu 2008 poky. Jorosipue MITI,
1[0 3aCTOCOBYETHCA Y 36pOITHMX KOH(IIKTaX HeMDKHAPOJHOIO XapaKTepy,

17 Yci dinbmu, 6a3u JaHuX, JOKYMEHTH Ta 3BiTH, MaTepia/ay Ha IPOYNTAHHA Ta NPUKIALN
6ymu B3aTi 3 pari M. Sassoli, A. Bouvier and A. Quintin, How Does Law Protect if War?,
ICRC, Geneva, 2011 [Takox gocTymHO pociiicbkoro MoBor: Cacconu, Mapko u Bysbe,
Amntyan. IlpaBoBas 3ammra Bo BpeMs BoitHbl. Mocksa, MKKK, 2008], a Takox crareii
i3 MOKYX, siki gocrynui Ha Be6cariti MKUX: www.icrc.org. Vci rinepriocunanss, mo Mi-
CTATbCA B L[bOMY IiIPyYHMKY, BOCTaHHE NepeBipsammca 28 ciuns 2016 poky.

18  Craryt Mixnapoguoro Cyny OOH, Cr. 38(1).


https://www.icrc.org/eng/resources/documents/audiovisuals/video/2014/rules-of-war.htm
https://www.icrc.org/eng/resources/documents/audiovisuals/video/2014/rules-of-war.htm
https://www.icrc.org/eng/resources/documents/audiovisuals/video/2014/rules-of-war.htm
https://www.icrc.org/ru/document/korotko-o-pravilah-voyny-0
https://www.icrc.org/ru/document/korotko-o-pravilah-voyny-0
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3HAYHO MeEHIIe PO3BMHEHE, OCKI/IbKM HaMBaXK/IMBIilIMMU [PKEepeaMy Ibo-
rO IpaBa € CIilbHA CTATTA 3 4OTMPbOX sKeHeBCbKMX KOHBeHIiN 1949 p.
Ta, 3a MeBHuX obcraBuH, [JomaTkoBuit mporokon 11."° 3Baxkaroun Ha Te, 1[0
OINBIIICTD CydacHMX 30pOJHMX KOHQIKTIB He € MDKHApPOJHMMI, 3POCTAE
piBeHb YCBifOM/IEHHS TOro, 110 IeBHi cdepu morosipHoro MITI, mo pe-
Ty/II0€ TaKi CUTYyalii, MOXKYTb BUMaraTi I0flaJIbIIOro 3MillHEHHS, PO3BUTKY
a60 po3’sICHEHHSL.

—  Tus. rakox Tekcrosuit 6ok 9: Ininiatnea MKUX Ta IlBeitijapii
momo nocunenns immaemenTanii MI'TI (Imasa 7.111.4.6.).

Ilepesara porosipnoro MITI nondrae B Tomy, 1J0 BOHO € BiJHOCHO OJJHO-
3HayHMM. Cepa 3aCTOCYBaHHSA IOTOBOPY BU3HAYAETLCA B CAMOMY TEKCTi,
Bi/[TIOBiHi IpaBa Ta 06OB’I3KU BUKJIAJIECHI B JIeTa/IbHO Y3TO/PKEHNX II07I0-
JKEHHSAX, AKI MOXYTb OYTI [JOIIOBHEHi YiTKMMU 3acTepeXXeHHAMU abo [o-
MOBJIEHOCTSIMIA, @ A€P)KaBI-YIaCHNII YiTKO BI3HAYAIOTHCS Yepes paTudika-
niro a6o nprepHanHA. IIpore, LinkoM iMOBipHO, IO mi3Hillle MOXYTH 3'4-
BUTHCS NMUTAHHA LIOJO TIyMadeHHs BUK/IAJEHOIO, 30KpeMa y 3B’A3Ky 3i
3MiHaMIl B HOJMITUYHIN Ta BilicbKOBill cuTyalil, mpoTe JOroBip 3abesmneuye
HaJiifHy OCHOBY /I BU3HA4YeHHs IIpaB Ta 000B’s3KiB CTOPIH, 110 BOIIOTD,
Ta JyId [iajiory 3 HUMM II0fI0 JOTpUMaHHA Bumor MITI.

2. 3BuyaeBe MpaBo

ITonpu Te, 110 HOroBipHe IpaBo € HaltbinbII BaroMuM mprepeniom MITI, itoro
HOPMM Ta IPUHIUIIN YacTO 6epyTh CBiil TOYATOK y 3BMYAEBOMY IIPaBi, TOO-
TO 3ara/IbHiil IIpakTHLli KepxKaB (uUsus), 0 PO3ITIAAAETHCA SIK IIpaBo (opinio
juris).® Taka mpaKTHKa [TepeTBOPIOETHCS Ha 3BUYAEBE IIPABO, 11J0 iCHYE mapa-
JITIBHO 13 OTOBIPHMM i He3aJIeXKHO Biff HbOrO. 3BMYa€EBe IPABO He 00OB’sI3-
KOBO TIIOBMHHO IepejyBaTy JOTOBiPHOMY IIPaBY; BOHO TAKOXX MOXKE€ PO3BM-
BaTUCA IHC/IA YKIA[eHHS JJOrOBOPY ab0 BUKPUCTATi30BYBAaTUCh ¥ MOMEHT
ioro yknafienHs. Hampukmaz, sepxaBa, o BOIOe, He paTudikypana aHi
KonBeHnriito npo KoHKpeTHi Buau 3Bu4arHoi 36poi 1980 poxy, ani Jogatko-
Buit mpotokon I 1977 poxy, 1110 3a60poHsie BUKOPUCTaHHs «36poi, CHapsAiB,
PE4YOBMH i METOMIB BeleHH: BOEHHNX [ill, AKi 3/1aTHI 3alIOAiATI HagMipHUX
VIIKOKEHDb a0 3aiBUX CTpaXKaHby». [IpoTe, iCHyE 3ara/bHONIPUITHATA 3a-

19  Inmi 3acTOCOBHI MOroBOpM BK/MOYaIOTh Pumcbkmit ctaryt 1998 p., [aasbky KOHBeHIIil0
PO Ky/IbTYPHi IiHHOCTI 1954 p. Ta [Ipyruit npoTokon mo Hei 1999 p., a TakoX HU3KY
CIelliaZbHIUX JJOTOBOPIB PO 36polo, a caMe KOHBeHIIiI0 PO KOHKPETHi BUAM 3BUYAITHOL
36poi Bix 10 xoBTHA 1980 p. Ta ii crarTio 1 3i 3minamu, BHecennmu 21 rpyana 2001 p.,
KoHBeH11it0 1Ipo 3a60poHy npoTumixoTHux Min 1997 p., KoHBeH1ito mpo 3a60poHy Ximid-
HOI 36poi Ta KoHBeHI1io mpo xacerHi 6oenpumacu 2008 p.

20  Craryt MixuaponHoro Cygy OOH, Cr. 38(1)(6).



6opoHa Ha Taki 3acobm i cmocobu Begenns Biitun?'. OTxKe, 1ilt fepxasi Oyne
3a00pOHEHO BUKOPUCTOBYBATHU Taki 6oempumacy 3a 3Budaesum MITL

ITepesara sBuaesoro MI'TI monsrae B ToMYy, 1110 Lie AMHAaMiYHMIT HAb1p HOPM
IIpaBa, 10 IOCTIMIHO PO3BMBAETHCA PA30M i3 PAKTUKOIO JIEP>KaB Ta J[yMKOIO
mpaBo3HaBLiB. OTXe, 3BMYaEBe MIPaBO MOXKe HabaraTo IIBUJIIE afamTy-
BaTUCA [O HOBMX BMK/MKIB Ta IOfiil, HIOPIBHAHO 3 [OTOBipHMM IIPaBOM,
Oyzb-s1Ki 3MiHM 200 PO3BUTOK SIKOTO BMMAraloTb OpraHisarii Mb>KHapOFHIX
IIeperoBOPIB, MiC/s SIKMX BifOyBaeTbcs odiuiiiHe IpUIHATTA Ta patudika-
1is1 y3romxeHoro Tekcry. Kpim toro, sIKio gorosopu 3060B’3yI0Th juliie
Ti flepxxaBuy, sAKi ix patngikysam, To 3Budaese MITI € 060B’13K0BMM 151
BCiX y4acHUKIB 30pOifHOTO KOHQIIIKTY, He3a/IeXKHO Biji IXHIiX ;OroBipHIMX 30-
60B’s13aHb. 3BMYa€EBE [IPABO MA€ 3HAYEHH He JIMIIE TOfL, KO BXKe icHyoue
morosipHe MITI He 6ymo parudikoBaHO Jiep>KaBoo, LI0 € CTOPOHOI MiX-
HapOJHOTO 36pOITHOr0 KOHQIIKTY; BOHO € 0COOMMBO aKTYaIbHUM Y CUTYa-
1[is1X 30pOITHUX KOH(MIIKTIB HEMDKHAPOZHOTO XapaKTepy, OCKUIbKIL, SIK Oy10
BKa3aHO BIIIle, BOHY PETy/IIOI0THCSI HAOAraTo MEHIIO0 KiIbKICTIO JOTOBip-
HUX HOPM, aHDK MbXHapopHi 36poitHi koHdikTn. HemonikoM 3Bu4aeBoro
IIpaBa € Te, 1[0 BOHO He IPYHTYEThCA Ha IMCbMOBIil Yrofii, Ta, BiJIIOBiHO,
HEJIETKO BM3HAYUTY, HACKI/IbKY II€BHA HOPMA JOCAITIA XapaKTepy 3BUYAIO.
Hacnpaspi, HallioHanbHI Ta MDKHApOJHI CY[OBI yCTaHOBMU IIiJ] 4ac TIyMa-
YeHH: Ta iMIUIeMeHTalii M>)KHapOJHOIO IIpaBa MAalOTh TEHJEHILII0 BUBYATU
IIPAaKTUKY [ep)KaB Ta BU3HAYaTH 3BMYaeBl HOpMu. Bcebiune mocmimxeHHA
MKYX mopo 3BnuaeBoro MITI Takox € MMPOKO BU3HAHUM JIKEPEIOM 3
uporo noryany (nus. TexcroBuii 6ok 1, Imasa 1.11.2 Hiokye).

Toit ¢axT, 10 3BUYaEBe IIPABO He € MPOINCAHNM, He O3HAYa€, 1[0 BOHO €
MEeHII BaXK/IMBUM, aHDK JorosipHe mpaBo. PisHuus momsarae B xapaxrepi
IKeperna, a He B 000B’A3KOBIilT cui 30608 s3aHb, 1[0 BUIUIMBAIOTD 13 HBO-
ro. Hanpuxan, MixxHapopgHuit BijicbkoBuit TprbyHan y HiopH6epsi mif gac
CYIOBUX CIyXaHb Iic/A JIpyroi cBiTOBOI BiffHM BCTAHOBUB He JIMIIE, 10 [a-
aspka KoHBeHIiss IV 1907 poky Haby1a 3BUYa€BOTO XapakTepy, a il JOTpu-
MaHHA CTaJ0 000B’A3KOBMM JUIA BCIX Jep)kaB, He3aJIeKHO Bix parudikanii
Ta B3aEMHOCTI, a 11 Te, 1110 0cOOM MOBMHHI HeCTU KPUMiHa/IbHY BifllIOBifia/Ib-
HICTb Ta IIOKAPAHHA 3a IIOPYLIEHHA II II0/I0KEHD K 3BMYAEBOI0 MKHAPOJ -
Horo mpaBa. Anarnoriuno, MKTIO yxBamioBaB 6arato cBOIX pilleHb Bif-
IOBiiHO 10 HOpM Ta npuHIMIiB MITI, He 3a3HaYeHNX y JOrOBipHOMY ITpaBi,
1[0 3aCTOCOBYETHCS O KOHKPETHOI CIIPaBy, IpoTe 000B I3KOBUX /IO BUKO-
HaHHA AK 3BUYA€BUX.

21  3MITI, Hopma 70.
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TexcroBumit 610k 1. Jocnimkenna MKUYX mongo 3BM4a€Boro
Mi>KHapOJHOr0 ryMaHiTapHOrO IIpaBa

Y rpyzHi 1995 poxy mix gac 26-oi MixzapopHoi Kondepennii Yepsororo Xpecra ta Yep-
BoHoro [liBmicaist MKYX 6y7o odiniiiHo fOpyYeHo MiArOTyBaTH 3BiT IIPO 3BMYAEBi HOPMU
MITI, 1110 3aCTOCOBYIOTHCS Y 30pOMHIX KOHQIIKTaX MDKHAPOZHOTO Ta HEMDKHAPOFHOTO
xapakTepy>. Y 2005 potii, Imic/is IpyHTOBHUX Ta MACIITAOHMX JOCIIII)KeHb Ta KOHCY/IbTALiil
3 excrepramu 3i Bcooro csity, MKUX omy6rikyBaB cBiit 3BiT, 110 Temep Mae HasBy «[lo-
crmimKeHHs 3BudaeBoro MI'TI».” @axktuaHo, [JoCTimKeHHs ja€ KOPOTKMII OIJISI, TOTO, 110
MKYX BBaxkano 3pnuaeBuM MI'TI na MomenT my6mikanii. Topi sk 3BuuaeBe MI'TI Mae Taky
>K 000B’I3KOBY CIIY /IS iepXKaB Ta {HIINX CTOPiH 30poiiHMX KOHQIIKTIB, K i JOrOBipHe
MITI, Bracte, locnimxeHHs He € 0608’ 513k0BUM. OffHaK, BOHO IPYHTYETHCSI HA aBTOPUTETI
OpraHisalii, crieliaJ;lbHO MpM3HAYeHOI MI>KHAPOJHUM CIIIBTOBApMCTBOM «IIpalloBaTil Ha
PO3YMiHHA Mi>)KHApOJHOTO I'yMaHiTapHOTO IIpaBa Ta MOUIMPEHHA 3HAHD IIPO HHOTO».

JlocmipKeHHsa He Mae Ha MeTi aHasli3 Ko)KHoi HopMu roroBipHoro MI'TI moo HagBHOCTI y
Hel 3BYa€BOI0 XapaKTepy; pajillle, BOHO MAa€ Ha METi BCTAHOBUTI, AKOK MipOI0 IIeBHi IIpaK-
TUYHI NMTaHHSA perymooThea 3uyaesum MITL Tom I [Jocnimpkennsa mictutsb 161 HOpMY, SKY
MKYX BBa)kae 000B I3KOBOI0 B MeXKax 3Bu4acBoro MI'TL, i OACHIOE MMigCcTaBy i BU3HA-
YeHH: TaKoro xapakrepy; Tom II ommcye npakTuky, BiilIOBifHO /10 AKOI HaBEEHO BUCHOBKN
B Tomi I. [lociimpkeHHs TOKasye, 1110 IeBHI HOpMM Ta IpyuHImI gorosipHoro MITI gocsarmm
3BIYAEBOTO XapaKTepy ab0 iCTOTHO BIVIMHY/IM Ha ()OPMYBaHH: 3BMYA€BOrO mpasa. JJocmiz-
JKEHHA TaKOXX BKa3ye Ha Te, 10 143 HOpMM [JOTOBiPHOT'O IIPaBa, 1[0 3aCTOCOBYIOTHCA B MiX-
HapOJHUX 30pOIHMX KOHIIKTaX, TAKOXK € 000B SIBKOBUMI [T HEMDKHAPOIHNX 30pOTHIX
KOH(bniKTiB, AK i saranpHONpUItHATe MITI, i 1110 /M1Ie 13 i3 HMX 3aCTOCOBYIOTHCSA BUHATKOBO
Iif 9ac MDKHapORHMX 30portHyx KoHGmikTiB.* Hapenrri, y JlocmimKeHH] BUSHAYaI0ThCS ce-
pu, y sikux MI'TI € HeZOCTATHBO YiTKMM, 1 BKa3yIOThCsI IUTAHHS, [0 IIOTPEOYIOTh OAA/IBIIO-
ro posrAxy. 3aranom, Jocmimxennsa MKYX mopo seudaesoro MITI moBuHHO posrisafaTy-
CA He AK 3aBePUIEHHs, a AK M0YaTOK IIPOLECY, CIPAMOBAHOTIO Ha MMOKPAIEHHA PO3YMiHHA Ta
3abesmeveH s O/IBII IIPOKOI y3rOfKeHOCT] 00 HopM Ta mpuHInmis MITL

o Ilepernik HopM, BusHayeHnx MKYX sBryaeByMI, Ta BiINIOBigHY IPAKTHKY i i mOCTiit-
He OHOBJICHHSI MOXXHA IIEPEIISIHYTU B oHatiH-6a3i danux MKYX Imomo 3BIYa€BOTO
TIpaBa, IOCTYIHIi 3a mocumaHHAM: http://wwwicrc.org/customary-ihl/eng/docs/home
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26th International Conference of the Red Cross and Red Crescent, Geneva, 3-7 December 1995, Resolution 1,
“International humanitarian law: From law to action; Report on the follow-up to the International Conference
for the Protection of War Victims,” IRRC, No. 311, 1996, p. 58. Takox pociiicbkoro MoBoro: XXVI MexayHa-
ponHzast kondpepenrus Kpacuoro Kpecra u Kpachoro Ilonymecsiua, Kenesa, 3-7 fekabpst 1995 r., Pesorronust
1 «MexyHapofHOE TyMaHUTApHOE MTPaBo: OT TpaBa K AeicTBI0. OTYeT O JIeATeTbHOCTH MO BBIOTHEHNIO
pemreHnii MeXayHapoaHOi1 KoHbepeHIuM 10 3aluTe SKepTB BoiHbl». [Ipunoxenne II — Pexomenpnanys 11
Berpeun MexXmpaBuTeTbCTBEHHON TPYTITBI 9KCTIEPTOB TI0 3aIIUTe KePTB BOWMHDI // MesXIyHap o HbIi JKypHATT
Kpacnoro Kpecra. 1996. Ne 8, stuBapp—despaib. C. 58-59.

J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law, Vol. I: Rules and Vol. II:
Practice, Cambridge University Press, Cambridge, 2005. Takox pociiicbkoro MoBo: XeHkeprc, Kan-Mapu n
Jocsanba-bex, Jlynsa. O6br4HOE MeXAyHapOAHOE ryMaHuTapHoe npaso. Hopmbr. Mocksa, MKKK, 2006.

Tam camo.


http://www.icrc.org/customary-ihl/eng/docs/home
https://www.icrc.org/en/doc/resources/documents/resolution/26-international-conference-resolution-1-1995.htm
https://www.icrc.org/en/doc/resources/documents/resolution/26-international-conference-resolution-1-1995.htm
https://www.icrc.org/eng/resources/documents/publication/pcustom.htm
https://www.icrc.org/eng/resources/documents/publication/pcustom.htm

3. 3aranpHi IpMHIUNN IpaBa

TpeTe mxepeno Mi>XHapOFHOTO IIPaBa, HOPAJ i3 JOTOBIPHMM Ta 3BMYAEM TIpa-
BOM, Lie — «3arajibHi IPMHLUI IpaBa, BU3HAHI [IVBI/TI30BaHNMY HALIIAMI»>.
Hewmae ysrompkeHoro Bu3Ha4eHH: ab0 HepeIiKy 3ara/JbHNX IPUHIUIIIB [IpaBa.
@DaKTUYHO, TEPMiH HA/JEKUTD O NPaBOBUX MPUHIMIIB, AKi BUSHAHO y BCiX
POSBMHYTUX HaIliOHA/IbHUX IIPABOBMX CUCTEMAX, TAKUX K 000B’A30K AiATH
To6POCOBICHO, TTPaBO Ha CaMO3bepeXXEHH: Ta BifICYTHICTb 3BOPOTHOI CHIIN
KPMMiHA/IbHOTO 3aKOHOZIaBCTBA. 3arajbHi IPMHIVUIM IIPaBa BaXXKO BU3Ha-
YUTK 3 JOCTATHbOIO TOYHICTIO, i TOMY BOHM HE BifirpaloTh IIOMITHOI poii B
peanizanii MI'TI. BogHo4ac, AKIIO BOHM OTPMMAIOTh TOYHE T2 aBTOPUTETHE
BM3HAYEHHS, 3ara/IbHi IPMHIMIN IpaBa MOXKYTb MaTy BMpillla/ibHe 3Ha4YeH-
H1, OCKIIBKVI BOHM TOPOMKYIOTh OKpeMi MDKHApOJHI 30008’ I3aHH.

3okpema, MC OOH HeopgHOpa3oBo BMBOAUB 30008’ 13aHH:A 3a MITI i3 3a-
rajlbHOTO NPMHLMITY IIpaBa, a caMe — «EJeMEHTAPHUX MipKyBaHb I'yMaH-
HOCTi», B IKMX «BMHMKAE Ie Oinblna notpeda y MUPHUIL Yac, HDK IIif 9ac
BiitHu». Ha mincrasi nporo npunimny MC OOH ctBepmkxyBas, 1110 30608 51-
3aHHA Jep>KaB BignoBigHo 7o MITI noBigoMIAT PO MicUA PO3TallyBaHHA
MOPCHKUX MiHHMX IIOJIB IIiJj 9acC BifiHM, 3aCTOCOBYETbCS TAKOXX B MUPHMUIA
vac,’ a TaKoX, 110 I'yMaHiTapHi IPMHINIIY, 3aKpilUIeH] y CIIbHIN cTaTTi 3,
€ 000B’A3KOBYMU B Oy/1b-sIKOMY 30pOIIHOMY KOH(/IIKTi, He3a/IeXKHO Biff i1oro
fopuayHol Knacudikanii Ta JOroBipHMX 3000B’A3aHb CTOPiH KOHQIIKTY.”
Kpim Toro, MKTIO cTBepmxyBaB, 10 «elleMeHTapHi MipKyBaHHA I'yMaH-
HOCTI» € «BifOOpaYKeHHsIM 3ara/IbHOTO MPUHIUITY MDKHAPOZHOTO IpaBa» i
«IIOBVHHi BCe6iYHO BMKOPMCTOBYBATHUCA MPY TIYMadeHH]i Ta 3aCTOCYyBaHHI
HEJiTKO cpOPMYTbOBaHNX MIKHAPOJHMX HOPM» JOTOBipHOTO IIpapa.”

Y 11bOMy KOHTEKCTi HeoOxifmHo 3ramatn [lexmapanito MapTeHca, 3MicT Kol
3BOJUTBCA JIO TOTO, 1[0 Y BUIIQJIKaX, HE BPETyNbOBAHMX JNOTOBIpPHMM IIpa-
BOM, «HAaCe/IeHHs Ta BOIKYi 3a/IMIIAITHCA I1iJ] OXOPOHOIO i Ii€l0 IPUMHLINIIIB
MI>KHApOJIHOI'O IIPaBa, OCKi/IbKY BOHYM BUIIIMBAIOTDH 31 3BMYAIB, 1110 iCHYIOTD
MDXK IIMBI/Ii30BaHMMI HapOJIaMI, i3 3aKOHIB JIOJAHOCTI Ta BUMOT CYCIIIBHOL
ceigomocti»®. [lexmapariss MapreHca Oyma Brepiue npuitasaTa Ha [Tepimiit

25  CratyTt Mixnapoguaoro Cyny OOH, Cr. 38.

26 ICJ, Corfu Channel Case (United Kingdom v. Albania), Judgment (Merits), 9 April 1949, ICJ
Reports 1949, p. 22.

27 ICl, Case concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) (Nicaragua case), Judgment (Merits), 27 June
1986, para 218.

28 ICTY, The Prosecutor v. Kupreskic et al., Case No. IT-95-16-T-14, Judgment (Trial Chamber),
January 2000, para 524.

29 Komusenmnis (II) mpo 3akoHu i 3Bu4ai BilfHM Ha CYXOROi Ta JOAATOK A0 Hel: ITonmokeHH:
PO 3aKOHM i 3BMYAI BiliHM Ha cyxopomi, 29 nmunHa 1899 poky (Taaspka kouBenis II),
Ipeam6ya.
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Taasbkilt MupHiit Koudepenriil 1899 poky i srogom 6ya mepedopmynboBaHa
Ta BK/IIOYEHA [0 YMCIeHHMX MDKHapomHUX JoKyMeHTiBY. Xoua 06cAr KOH-
KPEeTHUX IOPUANYHUX 3000B’13aHb, 1[0 6a3YIOThCA Ha NMOJOXKEHHAX [leka-
pauii MapTeHca, 3a/MuIIa€TbCA TPEAMETOM AMCKYCIil, yce 3K 1A JleKmapalis,
6e3yMOBHO, CIIPOCTOBY€ IIPUITYIIIEHHs, LIO0 BCe, KATETOPUYHO He 3a60poHe-
He MI'TI, 060B’A3KOBO € JO3BOIEHIIM.

4. Ponp «M’AKOT0 MpaBa», CyOBOI MPAKTUKN Ta JOKTPUHI

Xo4a [oroBOpM, 3BMYAl Ta 3arajibHi NPUHIVIIN IIPaBa € €MHUMU JKepe-
JTaMy MDKHAapOJHOTO IpaBa, HOPMI Ta IPVMHLMIIN, 10 BUIUIMBAIOTh 3 LIMX
I>KepeJl, 4acTo MOTPeOYITh Oi/IbII IeTaIbHOTO TIYMadeHH Iepef IX 3acTo-
CyBaHHAM Ha mpaktuii.’’ Hampukiaz, xo4a 3 mpaBa 4iTKO BUIUIMBA€E TON
¢axT, mo MITI 3acTOCOBYETbCA NMUIIle B CUTYALIAX «30POTHOrO KOH(IIKTY»,
TOYHEe 3HAYEeHHs IIbOrO TePMiHY HeOOXiHO BU3HAYUTH 3a JOIIOMOTOI0 I0pU-
AUYHOTO TIyMadeHHs. AHanoriuno, MITI nepen6adae, 1o HuBinbHI 0c06M
MalOTh ITPaBO Ha 3aXMCT BiJj MPSAMOrO Halazy «3a BUHATKOM TOTO 4acy, KON
BOHU OepyTb 6e3M0CcepeHIO yYacTh Y O0MOBUX [iifX». 3HOBY XK TaKM, pillleH-
HA TIPO Te, UM BTPAT/Ia TIeBHA IMBiIbHA 0CO0a 3aXMCT, 3a/IeXKNUTD BiJl 3MicCTy
TepMiHy «Oe3IIocepeiHs YIacTb Y OOMOBUX JifX».

3BM4aiiHO, BKasiBky mono TrymadeHHa MITI MoxyTp OyTu Hajani camu-
MM Jep>KaBaMy SIK Cy0’€KTaMM HOPMOTBOPEHHS Y MDKHapOJHOMY IIpaBi.
Lle moxxe Matu HOpMY OFHOCTOPOHHIX 3aCTEPEXXEHDb UM feKmapaiit abo pe-
3071I011ilT 6araTOCTOPOHHIX OpraHi3aliiil, a TAKOX BUPAXKATHUCS Y MIATPUMILL
BOKYMEHTIB, KOTpPi He MaloTh 060B’s13K0BOI c1ynt. Jlo mepestiky Takmx JOKy-
MEHTIB «M AKOTO IIpaBa», 0 MAIOTh 3HaYeHH: id TnyMadeHHsa MITI, na-
nexatb «KepiBHi npyHnymy OOH 3 nuTaHb BHYTPIIHBOTO TepeMilljeHH»
(1998 p.) Ta «OcHoBHI npuHUMIN Ta KepiBHi nonoxenHs OOH, mo crocy-
I0TbCs TIpaBa Ha IIPABOBUII 3aXMCT i BiflIKO/lyBaHHsA IIKOAY [T KePTB IPY-
OUX MOpyIIeHb MDKHAPOZHUX HOPM Y ralysi IpaB JIIOAVHU Ta CEePIO3HMX
HOpYLIeHb M>XHAPOJHOTO I'yMaHiTapHOro mpasa» (2005 p.).*

30 Taasbke IONOXKEHHS, HpeaM6y}1a; JKK I, Cr. 63; KK II, Ct. 62; KK III, Cr. 142; KK 1V,
Cr. 158; AIT 1, Cr. 1(2); 1T 11, TTpeam6yra; KoHBeHLIis Mpo KOHKPETHI BU/M 3BUYAITHOL
36pofi, [TIpeambyna.

31 Ilpo sarajibHe IpaBUIO TAYMa4y€HHsA MiXXHAPOIHUX IOTOBOPIB UB. BieHCbKY KOHBEHILi10
PO NpaBO MDKHAPOJHNUX JJOTOBOPIB Biff 23 TpaBHs 1969 poky (BifeHcbka KOHBEHIIis PO
[IpaBO MDKHApPOFHMX AoroBopis), Ct. 31.

32 Ornap suecky MKUX B cTBOpeHHA IVX MOKYMeHTiB fguB. y mpamax J.-P. Lavoyer,
“Comments on the guiding Principles on Internal Displacement,” IRRC, Ne 324, September
1998; J. Kellenberger, “Relations of the ICRC with the humanitarian system of the UN,’
Statement, San Remo, 8 September 2005. Takox pociitcbkoro MoBolo; JlaByaite, XKau-®u-
num. PyKoBoziAIye MPUHIMITBI TI0 BOIPOCY O TIepeMelie Ny nIl BHyTpu cTpanbl. He-
CKOJIBKO 3aMeYaHMIil O BK/IaJle MEX/[yHapOIHOTO T'yMaHNTApHOTO IpaBa // MexayHapop-
HbIi1 KypHan Kpacroro Kpecra. 1998. Ne 22, centsiops. C. 563.


https://www.cambridge.org/core/journals/international-review-of-the-red-cross/article/principes-directeurs-relatifs-au-deplacement-de-personnes-a-linterieur-de-leur-propre-pays-quelques-observations-sur-la-contribution-du-droit-international-humanitaire/D9FF75B139D22CEC5D0C820738781A32

3a BiiIcyTHOCTI TaKMX BKa3iBOK Bifl iep>KaB, 3aBaHH:A TayMadeHHsA MITI no-
KJ/IaJIAEThCH, IIEPENYCiM, Ha MDKHAPOJHI Cy[u Ta TpM6yHam/1, AKVM HaJJA€Th-
s IpaBo BUpilIyBaty cpasy, 0B a3ani 3 MITI, Ak-0T creniabHUM MiX-
HApOJHUM KpMMiHaJIbHUM TpuOyHa/IaM, CTBOPEHUM I PO3ITIALY CIpaB,
HIOB’sI3aHMX 3 KOHKPeTHUM KOH(DIikTOM, MDKHApOTHOMY KpUMiHATbHOMY
cyny i, 3Bnuaiino, MC OOH. Kpim Toro, soxkTpuHa Haitbinbin KBamigiko-
BaHMX CIeIalicTiB 3 My6IiYHOro MpaBa TAKOXX BUSHAETHCA [JOIOMDKHIM
3ac000M /IS BUSHAYEHHsI HOPM IpaBa.> 3a3Ha4MMO TAKOXK, 1110, 3 OI/IANY Ha
cnenjanbauit ManpaT MKYX, itoro komenTapi o JKeHeBCbKUX KOHBEHIIiN
1949 poky Ta JJoZaTKOBUX IIPOTOKOJIIB O HUX PO3ITIALAIOTHCS AK 0COOINBO
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ABTOPUTETHE TIyMAa4€HHA UX I[OI‘OBOpiB.

— TIIpo ocob6mmBy ponb MKYX crocorno MITI pus. y I'masi 8.

Hisnarucs 6inpure (Ixepenra MI'TI)*

ICRC e-learning module, What are the sources of international humanitarian
law? Joctyn 3a mocumaHHAM: http://www.icrcproject.org/elearning/en/ihl/
M3/index.html

XPpOHONOTiYHMII MepertiK BCiX JOrOBOPiB, o cTocyloTbcsa MITI Ta ix fep-
JKaB-y4aCHMUIIb, MO>KHA TIEPE/IAHYTY B OHMaltH-0a3i ganux MKYX, goctym-
Hiit 3a mocumanHAM: https://www.icrc.org/ihl

IToBHuit nepenix HopM, BusHadyeHnx MKYX sk yactuHa 3Buvyaesoro MITI,
IVB. B OHIAiH-6a3i 3BuvaeBoro MI'TI, gocTymHiit 3a mocuaanHaM: https://
www.icrc.org/customary-ihl/eng/docs/home. Takoy FOCTYIIHO POCiiiCbKOIO
MoBOI0: XeHKepTC, JKan-Mapu n JlocBanpi-bex, Jlynsa. O6braHOEe MEXAY-
HapogHoe rymMmaHnTapHoe rnpaso. Mocksa, MKKK, 2006, gocTymHo 1o agpe-
cy: https://www.icrc.org/rus/resources/documents/publication/pcustom.htm

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 4: Sources of contemporary
international humanitarian law, pp. 149-162. JIocTyHO TaKOX POCiliChKOI0
moBoto: Cacconmy, Mapko u byBbe, AuTyaH. [IpaBoBas 3amuTa BO BpeMms
BoitHbl. MockBa, MKKK, 2008. T. L, u. I, r1. 4: VIcTOYHUKY COBpeMEHHOTO
MeXXIyHapOJHOTO I'YMaHIUTapHOTO IIPaBa.

Jean-Marie Henckaerts, “Study on customary international humanitarian
law: A contribution to the understanding and respect for the rule of law in
armed conflict} IRRC, Vol. 87, No. 857, March 2005, pp. 175-212. Takox
pociricbkoro MoBo0: XeHKepTc, sKan-Mapu. ViccienoBaHue, IOCBAILIEHHOE

33

Craryt Mixxnapozroro Cygy OOH, Cr. 38.

34 Joxymenty MKUX mocTymHi 3a mocuaaHHAM: Www.icrc.org
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MABA 1

OOBIYHOMY MEXIYHAPOSHOMY I'yMaHUTApHOMY IIpaBy: JIydllle IIOHVMATb
U TONTHee COOMIoNaTh HOPMBI IIpaBa BO BPeMs BOOPY>KEHHOTO KOH(IMKTa
/I Mexpynapopnblit )xypHan Kpacnoro Kpecta. 2005. T. 87, Ne 857, mapr.
C. 229-280.

Sk npaso 3axuuyae nio uac itinu?
 CripaBa Ne 43, MKYX, 3B1uaeBe Mi>KHapOJHe IyMaHiTapHe IIpaBo.
» CripaBa Ne 211, MTKIO, ITpokypop nporn Tagiva, . 94-134.
» CripaBa Ne 215, MKTIO, ITpokypop npotu Kynpemknya Ta is., myaktn 525-540.

III. MTTI Y MDKHAPOJHOMY ITPABOIIOPAIKY

MITI e ranmyssio MDKHApPOZHOIO IIPaBa, KA PErylioe CUTYauii 30poitHoro
koHOikTy. OTxe, ii cmif BimpisHATM Bif iHIMMX Tamysell MiXKHapORHOrO
IIpaBa, 30KpeMa TUX, 0 MOXKYTb 3aCTOCOBYBaTuCA ofHo4acHo 3 MITI, ane
MaloTb iHmI 06’exkty Ta wini. Hait6impu BaXXIMBYMM KOMIUIEKCAMI HOPM
B 1jboMy KoHTeKcTi €: (1) Craryr OOH Ta 3abopoHa arpecii y Mi>Xzaep>kaB-
HUX BifHOCMHAX; (2) MbKHapomHe IpaBo mpaB MOAMHI; (3) MDKHapomHe
KpMMiHaJIbHe IIpaBo; Ta (4) mpaBo Helrpamitery. Crix 3a3Ha4nUTH, IO, 3a-
JIEXXHO Bifi CUTYaLlil, iHIIIi rajy3i Mi>KHapOJHOTO IIPaBa, sIKi TYT Ie€Ta/IbHO He
POSITIARAIOTHCA, TAKOXK MOXXYTh MaTH Bi[HOLIEHHA /IO Lji€l TeMu. 30KpeMa,
70 HUX HajleXKaTh MOPCbKe IIPaBo, IPaBO 30BHIIIHIX BifIHOCKH, €KOJIOTi4YHE
IIPaBO Ta MPaBo ODKEHIIIB.

1. MITI Ta 3a60poHa 3aCTOCYBaHHSA CYIN Y MDKAEep>KaBHUX
BiTHOCIHAX

MTTI perynoe curyauii 36poiinyx KoHGIKTIB y pasi X BunukHeHHs. [Ipore,
BOHO He BCTAHOB/IIOE IIPAaBOMipHIiCTb 3aCTOCYBaHHA CU/IM OFHI€I0 JIep>KaBOIo
npoty iHimoi. Is QyHKIis mpaBa, 10 perymoe 3acTOCyBaHH CUIN Y Bifi-
HOCMHAX MDK Jiep)kaBaMu, sike Ma€ Ha3By jus ad bellum (y 1poMy KOHTEKCTi
MO>KHa BMKOPUCTATH I Oi/IbI TOUHY Ha3By jus contra bellum), ocHOBHI HoO-
noxeHHA AKoro BuknazieHi B Cratyti OOH Ta BignoBiZHOMY 3BMYa€BOMY
npasi. Crarrs 2(4) Craryry OOH nepenbayae, 1110 fep>KaBy «y TPUMYIOTbCS
y CBOIX MDKHAPOJHMX BifHOCHHAX Bifi HOTPO3Y CUJIOK0 260 I 3aCTOCYyBaHH:
SIK TIPOTY TEPUTOPIANbHOI HETOTOPKAHHOCTI 60 MOITUYHOI He3a/IeXXHOCTI
Oynb-sKOi Aep>KaBy, TaK 1 IKUMOCH IHIIVM YMHOM, HECYMICHUM i3 Lji/IsamMmu
O6’epnannx Haniii». ®akTu4HO, Ile 03HAYa€ IIOBHY 3a00POHY 3aCTOCYBaH-
Hs CUJIM YM TIOTPO3M 1i 3aCTOCYBaHHA B MI>XKHAPOJHMX BiJHOCMHAX MIX Jiep-
>kaBaMu. Xoua, g1 MITI e He Mae KOZHOTO 3Ha4eHHsA, MUTAHHA PO Te,


https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy

411 HOPYIIEHO 3a00POHY 3aCTOCYBAHHS CIJIN Y BITHOCKHAX MIX Jiep)KaBamu,
€ BXX/IMBOIO YaCTUHOIO IPABOBOTO Ta MOMITUYHOTO KOHTEKCTY OYAb-5IKOTO
30pOITHOr0 KOHQIIIKTY, 1110 OXOIUIIOE i TPaHCKOPAOHHI onepaliil Ha TepuTopii
IHIIOI Iep>KaBu.

Y Craryri OOH nepenbadeHo nuine aBa BUHATKY i3 3a00pOHU 3acToOCy-
BaHHA CUIM Y BilHOCMHAX MiXk fep>kaBamu. Ilo-niepiue, cTarta 51 3a3Hadvae,
110 3a00pOHA He 00MeXXY€e «HeBiJ EMHOro IpaBa Ha iHAMBIRyanbHy abo Ko-
JIEKTUBHY CaMOOOOPOHY Y BUIIAZIKy 30poIiHOro Hamany». PakTudHo, 11e 03-
Hauae, 110 lep>KaBa MOXKe Ha 3aKOHHMX IIi[ICTaBaX 3 METOK CaMOOOOPOHM
BIABaTUCA y MDKIep>KaBHUX BITHOCHHAX JIO TaKol CUIM, SIKa € HeoOXiTHO
i cniBmipHOIO 30portHOMY Hamapy. Ilo-zmpyre, y crarri 42 3asHaueHo, IO
Pana Besmexyu Mo>xe 3aCTOCOBYBaTI 260 JO3BOJLATH 3aCTOCYBAHHS CUIM Y
BiJHOCMHAX MDK [jep>kaBaMM, «HACKIZIbKM Lje MO>Ke OyTU HEeOOXimHUM M
nigTpuMaHHs a60 BifHOB/IEHHS MDKHAPORHOTO Mupy Ta 6esnexn». OnHaK,
BapTO HATOJIOCUTIL, 1[0 0OMIBA BUHATKIU CTOCYIOThCsA nuire 3aboponn Cra-
TYTY IOJO 3aCTOCYBaHHA CUIM MK Jiep>KaBaMM, ajie BOHM He MOXKYTb ITpU-
MUHUTH, 3MEHIIUTK a00 IHIIMM 4MHOM 3MIHUTY aOCOMIOTHI 30008’ 3aHHA
BOIOIOYMX CTOPiH mozno gorpuManus MITI (pisuicmv cmopin xoudnikmy).

2. MITI Ta MibKHapopgHe NpaBo IPaB TIOANHI

Sxuo MITI perymoe BemeHHs 00iOBUX [iif Ta 3aXMCT 0Ci6 y cuTyarisx
36pOIiTHMX KOH(QITIKTIB, TO MDKHAPO/HE IIPABO IIPAB JIIOANHI 3aXIIIAE 0COOY
BiJl IPOTUIIPAaBHOTO YN AECIIOTIYHOTO BMKOPMCTAHHSA BIATHMX ITOBHOBA-
JKeHb OpraHaMy Jiep>KaBy. Xoua Lii /iBi ranysi mpaBa MicTATb 6e3/tid nopi6-
HUX MONI0KeHb, Mi>K HUMM € TaKOXK i 3Ha4YHi BiIMiHHOCTI.

Cdepa 3acTocyBaHHA: 3aCTOCYBaHHS IOJO Oci6, MaTepianbHe I Te-
puropianbHe 3actocyBaHHss MITI, ¢dakTidyHO, 3anexarb Bif icHyBaHHA
3B’s13KYy 31 30pOItHMM KOH(IIKTOM, @ 3aCTOCYBaHHs IpaBa IpaB JTIOfUHA
3aJIOKUTH Bifl TOrO, 4n mepeOyBae KOHKpPeTHa 0c006a B MeXax IOPMUCAMK-
ii BifnmosigHoI mepxxaBu. Hanpukan, mif yac MbKHapOgHOTO 36pOITHOTO
koH(pikTy MITI 3acTocoByeTbCA He TiIBKM Ha TEPUTOPIAX Jiep>Kas, IO
BOIOIOTD, @ I IPAKTUYHO TaM, A€ BiZOYBaeTbcs 3iTKHEHHA iX 30poilHUX
CUJI, BK/IIOYHO 3 TEPUTOPIE€I0 TPETIX AeprKaB, MDKHAPOJHMUM IOBITPAHUM
IPOCTOPOM, BIIKPUTUM MOPeM i HaBiTh KibepmpoctopoM. Binmosigno fo
HaJIIOIIMPEHINIOr0 TAyMaYeHHs, NPaBO IpaB JIIOAMHYU 3aCTOCOBYETHCA
NnIe ToAi, Komy 0cobu mepebyBaTh Ha TePUTOPIil, KOHTPOIBOBAHIII II€B-
HOIO JIep>KaBoIo, BKTIOYHO 3 OKYIIOBAHOIO TepUTOpi€io (mepumopianvha
ropucoukuyis), abo X Ha TEepUTOPIi, je IIeBHA Jep)KaBa BCTAHOBIIOE edek-
TUBHUII KOHTPO/b, KNIl HajyacTille nonArae y gpisMyHOMY yTpPUMaHHI
mif BapTOI0, HaZ 0cOOaMI, SIKi 3HAXOAATHCS 32 MeXKaMi ii TepuTopiambHOI

35 IIpo piBHicCTb cTOpiH KOHIIKTY uB. ¥ Pospimi I.2.
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fopucauKLil (ocobucma opucouxyis)®. BUCIOBIIOBAIICH TAKOX BapiaHTH
O1/IBII IIMPOKOTO TIIyMAadeHHsI MOHATTS IPUCAYKIIIL, 3a SIKMM IIPAaBO [paB
JIOIMHM HOIIMPIOBATIOCh 61 Ha 6YAb-sAKy 0co0y, siKa 3a3Ha/ma HEraTUBHO-
o BIUIMBY 3 0OKY IIeBHOI fep>KaBM, IPOTe TaKe TIyMadeHH: i foci samm-
IIAETHCS CIIPHUM.

Cdoepu s3axucry Ta 0608’ a3km: MITI iHOfi MOMMIKOBO BUSHAYAETHCA K
«IIpaBO IIPaB JIIOMHYU B 36poitHuX KoHikTax». Ha BifMiny Bi nmpaBa mpas
mopyay, MI'TI B3arasi He Hajjae ocobaM mpas, 3abe3meyeHHs AKX BOHU O
MOI/IM BUMAraTy yepes IpOILefypy IOJAAHHA iHAMBiTYyanbHUX cKapr. Kpim
TOTrO0, IIPaBO IIPaB JIOAVHU 30CEpe>)KeHe caMe Ha IIofax, Tofi Ak MITI ta-
KOX 0e3I0cepelHbO 3aXUINA€E, HAIPUK/IaL, Xy#o0Y, UMBIIbHI 00’ €KTH, Ky/Ib-
TYPHi LIIHHOCTI, IPUPOJIHE CEpeOBUIIE T IOMITUYHNI YCTPiil OKYIIOBAHMUX
teputopiit. Hapemri, mpaBo npas mofuHu € 060B A3KOBUM JINIIeE /A fiep-
aB, Tofi sik MI'TI € 060B’I3KOBUM JJ151 BCIX YIACHUKIB 36 pOITHOTO KOHGITIK-
TY, BK/IIOYHO 3 Heflep>KaBHUMI 36POITHNMIL TPYIIAMIUL.

Moxnusicte Bigctymy (meporaiii): Hacammepen MITI 3acTocoByeTbCst
nuire y 36poitHuX KOHQIIKTaxX i 6ym0 po3pobieHe caMe It perynloBaHHsA
TaKMx cutyanii. Tomy, AKIIO Lie MpsAMO He nepenbaveHo Y BioBigHUX J10-
TOBipHMX IIOJIOKE€HHAX, HopMmu Ta npuHuuny MITI He omyckaoTh BifcTy-
IUIeHHA Bif Hux. Hampuxian, He BO3BOJAETbCA irHOpyBaTy 3a00pOHY Ha-
najiB Ha LMBiIbHe HAce/IeHH:, NOCKMIAIYICH Ha BifICbKOBY HEOOXITHICTD,
IIpaBO Ha caMOOOOPOHY ab0 Ha cTuXiiiHe 11x0. 3 iHIIOro 60KY, IIPaBO MpaB
JIOAVHY 3aCTOCOBYETHCS HE3a/IeKHO Bijj HASIBHOCTI 30pOITHOTO KOH(IIIKTY.
OpHak, y pasi BUHMKHEHHS HaJ3BMYAHOI CUTYaIlil, IPaBO IpaB JIOAVHA
IOIIyCKa€e BifiCTyIUIeHH:A (feporaniio) Bin 3aXuMIjeHMX IpaB Ti€w Mipolo,
AKOIO 1€ JIifiCHO BMMAra€Tbcsl BHACMIOK Takoi cuTyanii. Hampukman, mifg
yac 36poitHOro KOHQIKTY ab0 CTUXITHOTrO /MXa P MOXKe 3aKOHHO 00-
MeXYBaTy CBOOOAY IepeCcyBaHHs, 100 3aXMCTUTY HaCeIeHHs Ha BPOKEHUX
TEPUTOPIAX Ta CHPUATU JiANBHOCTI ypsALY, COPAMOBaHill Ha BiJHOBIEHHA
TPOMAJICBKOI Oe3IeKN Ta MPaBOHMOPsAKY. JIuile BusHaueHa HU3KA OCHOBO-
HOJIOXKHMX IIPaB JIOAVHY, TaKUX K IIPaBO Ha >KUTTHA, 3a00pOHa KaTyBaHb
Ta HEJIOACHKOTO a0 TAKOro, L0 IPUHIDKYE TiTHICTb, IOBOKEHHS YU HO-
KapaHHs, a TAKOX 3a00poHa pabcTBa He JOIYCKAIOTh OOMeXeHb 4M BifcTy-
IJICHHSA HaBiTh IIifl YaC Ha/I3BUYAHUX CUTYALilL.

B3aeMo03B’A30K: He3Ba)Kalo4M Ha 11l TpUHLMIOBI BigMiHHOCTI, MI'TI Ta mIpa-
BO ITIpaB JIIOAMHY, 5K OY/I0 CIIpaBefINBO 3a3HAUEHO, MAIOTDh «CIIIIbHE SAPO

36 ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisory Opinion) (The Wall Opinion), 9 July 2004, IC] Reports 2004, para 109. See also
ECHR, Loizidou v. Turkey (Preliminary Objections), App. No. 15318/89, 23 February 1995,
Series A no. 310, paras 62-63; ECHR, Ocalan v. Turkey, App. No. 46221/99, Judgment
of 12 March 2003 (Chamber), para 93 and ECHR, Ocalan v. Turkey, App. No. 46221/99,
Judgment of 12 May 2005 (Grand Chamber), para 91.



HEeBi’ EMHIX TIPaB i 3ara/ibHy MeTY — 3aXMCT >KUTTS Ta TiHOCTI MOgnHMI».”
3asBuyait, ko MITI Ta mpaBo mpas MIOAMHU 3aCTOCOBYIOTHCSA OFHOYACHO
Io Tiel camol cuTyalil, ix BifIOBifHI IOIOXKeHHA He IepeOyBalOTDb y CyIle-
PE€YHOCTi, a HaBIIaKM — B3aEMHO JOMIOBHIOIOTD ofjHe ofHoro. OTxe, ik MITI,
TaK i MpaBo IIpaB JIIOAMHY 3a00pOHAIOTh KATYBAaHHsI Ta HEMIOACHKE, a TAKOXK
TaKe, U0 NPUHIDKYE MIOLCHKY TifiHICTb, IIOBOM)KEHHA I HaJjal0Th IapaHTil
CIIPABEIMBOTO CYHLOBOTO PO3ILIAY OYAb-sKill 0c00i, IKYy 3BUHYBAYYIOTh y

BUYMHEHH] 3/I09MHY.

Y mesikux cepax B3aemo3sB 130K MK MI'TI Ta mpaBoM IpaB JIIOAMHI MOXe
Oytu Menm npoctum. Hampukiag, mopo ocib, siki He 6epyTs 6e3mocepen-
HbOI y4yacTi abo 6inbime He 3amydeHi o 6oroBux giit, MITI 3aboponse
Oyzb-siKe HACWJI/LA, CIIPSMOBaHe IIPOTH IXHBOTO >KUTTA i (isuuHOI HepoTOp-
KaHHOCTI 3a 6yb-AKIX 00CTaBYH, BK/IIOYHO 3 BOMBCTBOM. OJIHAK, 3 O4EBI-
HMX IPYYVH BOHO He 3a6e3Ievye TaKuit 3aXUCT KOMOaTaHTaM Ta LUBITbHUM
ocobam, AKi 6epyTh 6esrocepefHIo yyacTb y 60if0BMX AiAx. 3 iHIIOro OOKY,
yHiBepcanbHe IPaBO IIPpaB JIIOAMHY 3aXMIIA€ BCiX JIIOfe Bifj «CBaBi/IbHOrO»
11030aBJIEHHA XWUTTH, Y TAKMI CIIOCIO IIPUITYyCKaloyy, 110 OJHAKOBi CTaHfap-
TV 3aCTOCOBYIOTBCA IO BCIX 0cib, Hesa/mexKHO Bif IXHbOTO CTATyCy B MeXXax
MITI. V Takux BuUIafKaX BifIOBigHI MOIOXKEHHH, 3a3BUYal, Y3TOKYIOTh-
cs1 3a MpUHLUIIOM lex specialis, skuil mepen6adae, 10 crienjiaibHi HOPMI,
6ib111010 MipOIO PO3pOOTIEHi /ISl BUPILIEHHS KOHKPETHOI CUTYyalil, KoTpa
cknanmaca (lex specialis), MaloTh IHepeBary Haji KOHKYPYIOUMMHU HOPMaMu
6inbIn 3aranbHOrO Xapakrepy (lex generalis). Tomy MC OOH mnocraHoBUB,
1J0 X04a 3a00pOHa CBaBI/IbHOTO I030aB/ICHHS KUTT, 110 MiCTUTbCA B TIpaBi
IIpaB JIIOAMHI, 3aCTOCOBYETHCS I Iif yac OOOBUX Aiif, BUSHAYEHHS TOTO,
110 CTAHOBUTDH CBaBi/JibHe MT030aBJIEHHA >XUTTA B KOHTEKCTI OOOBUX [iil,
BM3HaYa€eThCs 3rifHo 3 MITI sk lex specialis, sike crerianbHO MpU3HAYEHE
WIS pery/IIOBaHHA TaKMX CUTYalill.’® AHajorivHO, IMTaHHA IIPO Te, UM iH-
TepHYBAaHHA I'POMajfAHNHA a00 BilICBKOBOIIOJIOHEHOIO MEP>KaBOIo, L0 €
CTOPOHOI0 MDKHApOZHOTO 30pOITHOr0 KOHQIIKTY, BUSHAETHCS HE3AKOHHUM
3aTPYMAaHHAM, IO 3a00POHEHO BiANOBIHO [0 MpaBa MpaB JIIOAVHY, CIifl
BM3HauaTK BifmosifgHo fo Tpethoi Ta YerBeproi JKeHeBcbKoi KOHBEHIIIt,
sAKi € lex specialis Ta KOHKPeTHO IPU3HAYEH] [/Is1 PETY/IIOBAHHS IHTePHYBaH-
HA B TAKUX CUTYaIliAX.

B inmunx cdepax nuranss criBBifHomeHHs MITI Ta mpaBa mpaB JTIOANHA
Moxe 6yTn cxmagnimM. Hanpuxiazg, xoda gorosipae MITI gossossie 3a-
TPUMAaHHA 3 MipKyBaHb Oe3IleKy ¥ mifi yac 30poiHMX KOHQIIKTIB HeMiX-

37 TACHR, Juan Carlos Abella v. Argentina (La Tablada case), Case No. 11.137, Report No.
55/97, 18 November 1997, para 158. See also ICTY, Prosecutor v. Anto Furundzija (Trial
Judgment), IT-95-17/1-T, 10 December 1998, para 183.

38 IC]J, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion), 8 July 1996, IC]
Reports 1996, para 25.
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HapOJIHOTO XapaKTepy, BOHO HE MiCTUTD KOJHMX IPOLeCyaTbHUX IapaHTil
IIst iHTEPHOBAHUX OCi0, I TAK MOPYLIYETHCS MUTAHHS [IPO Te, SIK CIIIJL TIyMa-
41T 3a00POHY B KOHTEKCTI IIpaBa IIpaB JIIOAVHIY Ha He3aKOHHE 3aTpUMaHH:A
B TaKUX CUTYyaligX.

Haperuri, xo4a B 36poitHux koudrikrax MI'TI Ta mpaBo npas JTIOAMHY 3ara-
JIOM 3aCTOCOBYIOTbCS MapajIe/IbHO, /IesKi MUTAaHHA TaKOXK MOXKYTb PeryIo-
BaTICs1 BUHATKOBO OJJHI€I0 UM iHINOI0 ramy3sio npasa. Hanpukmian, rapanTii
CIIPaBeIMBOTO CYJOBOTO PO3IMIARY A/ 0COOM, sKa 371ilicHMIa TTorpabyBaH-
Hs GaHKY B palioHi, fie BifOyBaeTbCst 36poitHMil KOHQIIIKT, ane 3 IPUUNH,
He IIOB’A3aHMX i3 UM KOHQIKTOM, OyRyTh perymosatucsa He MITI, a Bu-
HATKOBO NPaBOM ITpaB JIIOJVHY Ta HaljiOHaTbHMM KpUMiHa/IbHUM IIPOILieCy-
QJIbHVIM 3aKOHOJABCTBOM. 3 1HIIOTO OOKY, OBiTpsAHe 60MOApAyBaHH:A Tepu-
TOpii Mo3a TepUTOpiaIbHUM KOHTPOJIEM AePXKaBH, KA 3[1/ICHIOE Hamaf, abo
Oynb-sKi 00i10BI Ail, 34iiICHIOBaHI OpraHi3oBaHMMM 30POVHMMM TPYIaMI,
IO He HAJIEKATh epiKaBi, 6y[yTh peryIoBaTICs He IIPABOM IIPAB JIIOMIHI,
a BUHATKOBO MITI.

TexcroBmit 6mok 2.  3aciganua ekcreptiB MKUX 3 nurans MITI
Ta 3aCTOCYBaHHA CWIN B 30poitHNX KoH}IiKTax

Cdepa 3acTocyBaHHS Ta IPAKTUYHA AKTYaIbHICTh MPO6IEeMN

Y curyanii 30poifHOro KOH(MIIKTy 3aCTOCYBaHHs CYIM BilIcbKOBUMMM (OPMYBaHHAMMU
Ta IpaliBHMKaMM IPaBOOXOPOHHIX OPTaHiB PEryareThbCA JBOMA PiISHUMU ITapaiuryma-
MIL: TIapafiUrMoI0 BefleHHs 00IoBMX Aill, mo Bummsae 3 MITI, i mapagurmoro mpaso-
3aCTOCYBaHHs, 10 6asyeTbcs, MepeBaXHO, HA MpaBi mpas mopuHu. enari gacrime B
6araThoX Cy4acHUX 30pOITHNMX KOH(IIKTaX, 0COOMMBO HA OKYIIOBAaHMX TEPUTOPIAX Ta
B KOHTEKCTi 30pOITHIX KOHQJIKTIB HEMI>XHAPOJHOTO XapaKTepy, OYIKYEThCs, IO Biil-
CbKOBi (pOpMyBaHHS BeCTUMYTh He JMIIe OO0JOBi il IPOTY CYIPOTVMBHUKA, aJie TAKOX
3I1VICHIOBATYMYTb IIPAaBOOXOPOHHY His/IBHICTD HJI HiATPUMAaHHS a60 BiZHOBIEHHSA
TPOMaJChKOI 6e3meky Ta mpaBonopsaky. Lli Bi mapagurmMm TakoXX MOXXYTb CIIiBiCHY-
BaTU B KOHQIKTAX, Y SIKMX IPUCYTHE iHO3eMHE BTPYUYaHHs 3a 3TOMOI0 Aep>KaBy Tepu-
TOpia/IbHOI IOPUCAVKLIL (TOOTO Hep>kaBy, HA TEPUTOPIi SKOI BifOyBaeThCsI KOHMIIIKT)
a60 3a MaHJATOM MDKHAPOLHOI cIimbHOTH. Ha mpaKTuili JOCUTh CKIaHO BU3HAYNTI,
AKi caMe IapafurMy peryIonTb Ti uu iHmn curyanil. Hanpukiagn, gepxasa, mo 6epe
y4acTb y 36poitHoOMY KOHGITIKTi HeMi>KHapOJHOTO XapaKTepy, PO3I/IAAaTIIME 036pOEHMX
IIpe[CTaBHIKIB iHIIOI CTOPOHY KOHGIIKTY He IMIIle sIK 3aKOHHI BilicbKoBi 1ini 3a MI'TI,
aJie TAaKOXX sIK 3/I0UYMHIIIB 32 HalliOHA/IbHNM 3aKOHOZaBcTBOM. OTXe, 30pOItHi cuym fep-
>KaBI, KOTPA 3aCTOCOBYE CITy IIPOTHU LMX OOMOBUKIB, MOXKYTb BBAXXATNUCS OFHOIACHO
AK Taki, o BemyTb 00iOBi Aii Ta BogHOYAaC HifTPUMYIOTH IpaBonopamoK. CxmagHi
cuTyanii MOXKyTb TaKO>X BUHUKATH, KOJIM IIPOTECTI MUPHOTO HaceleHHs 30iraloThcs 3
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60110BMMU OllepalisiMu, abo Ko 0cobu, sAKi 6epyTh y4acTb y 00/OBUX HisAX, IPUETHY-
I0TbCS IO TPYIM LMBIIBHMX, SIKi IPOTECTYIOTD, Y JeMOHCTpaHTiB. Bubip BigmosigHol
IapafirMy MOXKe MaTy CYyTT€EB1 OpUIMYHI Ta TyMaHIiTapHi HAC/Ti KN, OCKI/IbKM IIapa/IAT-
Ma BefieHHs O0IOBUX [ilt, 3a3BMYall, JO3BOJISIE GBI IMPOKe KOO Ailt, HDK mapajurma
[IPAaBOOXOPOHHIX OPraHiB, 0COOMMBO 3 HOIJISIAY YMUCHOTO 3aCTOCYBAaHHS CH/IM HA ypa-
JKE€HHA Ta 3aBJaHHA BUIA/IKOBOI NIKOAM IIVBITbHOMY HaCe/IeHHIO.

3aciganHsa Ta 3BiT ekcriepTiB MKYX

OckinbKM po3’sICHEHHS IMX MUTaHb Ma€ IpakTuyHe 3HaveHHss, MKYX cxmukas 26-27
ciunsa 2012 poky B JKeHeBi 3aciflaHHA eKCIIepTiB 3 METOI0 BUABIEHHSA MeXXi Mi>K Tapajiur-
MaMu BeleHHs O0JOBYIX [iili Ta IPaBO3aCTOCYBAaHHA B CUTYaLliAX 30pOTHOrO KOHQIIKTY.
3rifHo 3 mpaBunIoM «YaTeM-Xxaycar, y 3acifjaHHi B3sAIM y4acTb 22 BiJoMMX IOPUCTH Ta
HAYKOBIIi 3 16 pisHNX KpaiH, KOXXeH 3 SKUX BUCTYIAB y 0COOMUCTIil IKOCTi. Y nucromazi
2013 poxy MKYX omy6ikyBaBs 3BiT II0/I0 IMTaHb, 5IKi 0OrOBOPIOBA/INCH Ha IIbOMY 3a-
CiJaHHi, 3 Ki/IbKOMa IiJICyMKOBUMM 3ayBa)KEHHAMI.

o  Dbinbm meranpHa iHdopMalia HaBeneHa B cTaTTi Gloria Gaggioli (ed.), The
Use of Force in Armed Conflicts: Interplay between the Conduct of Hostilities
and Law Enforcement Paradigms — Expert Meeting, Report, ICRC, Geneva,
November 2013, 92 pp.

o  [Jus. takox: Use of Force in Armed Conflicts: Interplay between the
Conduct of Hostilities and Law Enforcement Paradigms, ICRC webinar
recording, November 2014. Toctym 3a mocumanHsam: https://www.icrc.org/
eng/resources/documents/event/2014/webinar-use-of-force. htm

3. MITI ta mibkHapogHe KpuMiHanbHe IPaBO

Y mpoteci perynoBaHHs BefieHHs 00IOBUX JIilf Ta 3aXMCTY >KePTB 36 POITHO-
ro koHQikTy MI'T] Hakmazae meBHiI 060B’A3KM Ha TUX, XTO Oepe y4acTh y
KOHGIKTI, i 3a60pOHsIe IM BUMHSTH NeBHi [il. [l 3abe3neveH s BUKOHAH-
HA 11X 060B’A3KiB Ta 3a60poH MI'TI 30608’ 513y€ BCixX y4acHUKIB KOHQIKTY
BXXWUTY HeOOXITHMX 3aXOfiB I 3aI0OiraHHA Ta IPUIVHEHHA MOPYLIEHb
MITI, BKIIOYHO 3 NPUTATHEHHAM IO KPMMiHaJIbHOI BifiTIOBifa/IbHOCTI Ta
cankuiaMn. Kenescbki koHBeHIii 1949 poky Ta [lomatkoBuit mpotokon I
TaKOXX BM3HAYAIOTb HM3KY OCOOMMBO IPYOMX MOPYILIEHb, L0 JIMEHYIOThCSA
«rpybuMu nopyueHHsAMU» B JKeHeBChbKMX KOHBeHIsAx 1949 poky, a B [lo-
TaTKOBOMY IPOTOKOMI | — K «BOEHHI 3/I09MHN», IO MOPOIKYIOTh YHiBEp-
cajIbHY Ioprcaukiiio. Ile o3Havae, mo Oyb-saKa fep>kaBa, He3aIeKHO Bif 1
y4acTi B KOHIKTi abo ii 38’43Ky 3 MiZ0o3ploBaHMMM a00 IOTepIiINMH Biff
CTBEpJPKYBaHOTO 3/104MHY, 6epe Ha cebe Mi>KHapOiHe 30008’ sI3aHH IIPOBO-


https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4171.pdf
https://www.icrc.org/eng/resources/documents/event/2014/webinar-use-of-force.htm
https://www.icrc.org/eng/resources/documents/event/2014/webinar-use-of-force.htm
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AUTY PO3CIiFYBaHH, @ TAKOXK a00 IIPUTATYBATHU 3aTPUMAHNX MifJO3PIOBAHIX
IO KpMMiHa/MbHOI BiflTOBifaNbHOCTI, 260 BUIABaTK iX IHIIIN [epXKaBi, 1m0
BUCJIOBJIIOE Oa)KaHHA NMPUTATHYTY IX 10 KpUMiHa/IbHOI BifoBifanpHOCTL. Y

Inakme xaxyuan, MITI 30608’s13ye mepxaBu 3amobiraty rpyoum mopy-
meHHAM MITI ta mpuTAraty go KpMMiHaJabHOI BiIOBia/lIbHOCTI 3a Taki
IIOPYLIEHHH, IPOTe He BU3HAYa€ CAHKIJ 3a 1 IOPYLIEHH:, He OIMUCYE IX
TOCTATHbO JNOKIATHO, 06 BOHM CTaIM IiJICTABOIO JUIA KPMMiHAIbHOI Bifi-
IIOBi/Ja/IbHOCTI, BCTAHOBJIEHOI CYIOM, i Hé BCTAHOB/IIOE XKONHMUX MPOLIEAYD
U1 3MiJICHEHHSA IOPUCAMKLII HajJ OKpeMMMM HifosproBaHuMu. lle pomb
KpMMiHa/JIbHOTO IIpaBa Ha HaIliOHa/IbLHOMY 4M Ha Mi>XKHapOJHOMY piBHi.
Inakme kaxyum, KpuMiHajbHe IpaBo, Ha BigMiHy Big MITI, He BusHauae
000B’sI3KiB BOIOIOYMX CTOPiH, @ CTBOPIOE IPAaBOBY 6a3y, HeOOXiTHY IJLA IIpU-
TATHEHH: 0¢i6 o KpyMiHaIbHOI BifIIOBifaIbHOCTI 3a rpy6i HOPYILIEeHHS LINX
3000B’sI3aHb.

Tpapuiiiizo, sactocyBanns MI'TI Ha piBHI oxpeMux 0ci6 3HAYHOIO Miporo 3a-
OesIevyBanoCcs CaMIUMH JiepXKaBaMI, 110 BOIOIOTb, Yepe3 3aCTOCYBAHHS [IVC-
LMUIUIIHAPHUX CAHKLiM Ta IPUTATHEHH: O KPMMiHA/IbHOI BiIIOBila/IbHOCTI
BiJITIOBiZTHO [0 IX HalliOHa/IbHOTO 3aKOHO#aBCTBa. Hanmpukini [Ipyroi ceito-
BOI BiltHu cepito3Hi mopyuterns MI'TI Bepite 6y posIysiHyTi 5K Taki, 1o
IIOPOPKYIOTh iHJMBilya/lbHY KPMMiHA/JIbHY BiJIIOBifla/IbHICTh Y KOHTEKCTI
MiKHapopHoro mpasa. OKpiM TOTo, BOHM CTajli OCHOBOIO I/l KpMMiHa/Ib-
HOTO IepecifyBanHsa MbKHapogHUMY BijicbkoBuMH TpubyHamamu B Hiop-
HOepsi 1 Tokio i posrmsaganucs sk BoenHi snounnu. IIpore, 1i CyRoBi mpo-
LleCyt 3Q/IMIIAIICS IPUB I3aHIMU 0 KOHTEKCTY OKPEMIX CIIPAB, i pillleHHs
BMHOCWIVCH JIMIIIE IOJO 37I09MHiB, BAMHEHNX CTOPOHAMH, AKi 3a3Ha/IN IO-
pasku B KoHikTi. Koy Paga besnexku OOH 3acuysana MKTIO ta MTP y
1993 ta 1994 pokax, iX IOPUCAUKIA BCe 1je 00MeXyBaacs IeBHIMI KOH-
TeKcTaMu. JInie 3 npuitHATTAM PuMcbkoro craryTy B 1998 poui Mi>kHapop-
Ha CIIi/IbHOTA HapeIlTi CTBOpMIA MOCTiVIHMIT MiKHapOgHMIT KpUMiHa/IbHUIL
CYJI, IO MA€ IOPUCAUKINIO IOJ0 MDKHAPOJHMX 3/I0YMHIB, BUMHEHNUX IPOMa-
OSAHAMU JepsKaBu-ydacHnii CraTyTy a60 Ha TepuTOpil Jep>KaBU-y4aCHULIL
Craryry, a6o Ha Tepuropii, BkasaHilt Pagoro besnexu OOH. Ha cporopui
Pumcpkuit craryt OyB patudikoBanuit 6inpur HDK 120 mepxaBamy; yTiM,
HI3Ka BOKIUBIUX 3 BiJICbKOBOTO IOI/IALY JIEPKaB Le HE 3Ii/ICHUIN LbOTO.

— Indopmauito npo sacrocyBanus MITI y KOHTeKCTi M>KHapOJHOrO
KpMMiHa/IbHOrO npaBa aus. y [masi 7.V.-VL.

39 Jlus. Takox ImaBy 7.V.



4. MITI ra mpaBo HelTpamiTeTy

IIpaBo HeilTpaniTeTy TPAgULIHO PO3IIAAETHCA K YaCTMHA NIpaBa BilflHU
(jus in bello) mopsan 3 MI'TL. BoHO I'DyHTyeTbCA Ha 3BUYa€BOMY IIpaBi Ta KO-
mngikoBane B laaspkyx koHBeHuiax V i XIII 1907 poky. ®akTudHO, MpaBo
HelTpa/liTeTy Mae TPU OCHOBHI Li/i: (a) 3aXMIaTy HeNTpa/lbHi JepKaBu
(To6TO BCi mepxaBy, sAKi He € y4aCHMKaMM MDKHApORHUX 30pOHUX KOH-
¢mnikTiB) Bix 60itoBUX Ailf; (6) 3abe3meunty, 106 HeTPaIbHI Aep)KaBU He
HiATPUMYBaIN BefieHHs 60MOBNUX Aill Aep>KaB, 110 BOIIOT; i (B) miaTpumy-
BaTU HOPMAJIbHMII 3B’5I30K MDXK HEITPA/IbHIMU JAep>KaBaMy Ta [lepXKaBaMIL,
1110 BOIIOTh. 30KpeMa, IIPaBO HENTPAJIiTeTy 30008’ s13y€ HeMTPa/IbHI AepiKa-
B 3aro6iraTyi BUKOPMCTAHHIO Jlep)KaBaMu, 10 BOKIOTh, CBOEI TEPUTOPIi,
BKJ/IIOYHO 3 IIOBITPAHMM Ta BOJHUM IIPOCTOPOM, LIO IiNafarTh Iif IX Te-
puTOpianbHUIL CyBepeHiTeT. SIKIo KoMbaTaHTH, K HaleXaThb O OfHIEl 3i
CTOpIH, ePETHUHAITb HENTPA/NbHy TePUTOPIIO, BOHM NMOBUHHI OyTH iHTEp-
HOBAHUMM HENTPa/IbHOIO flepkaBolo; TpeTsa yKeHeBcbKa KOHBEHIiS TaKOX
BMMArae, 106 BOHM PO3I/ISANUCh SIK BilicbkoBononoHeHi.* CropoHu, 1150
BOIOIOTb, TAKOXX ITOBMHHI IOBa)kaT! HEJOTOPKAaHHICTb HEWMTPA/IbHOI TepHU-
TOPIi i He MOXYTb II€PEeBO3UTH BilicbKa 4y KOHBOI 3 6oenpumnacamy abo cHa-
pAzaMU TEPUTOPIEI0 HEMTPAIBHOI JEPKaBM.

BracHe, mpaBo HelITpasIiTeTy 3aCTOCOBYETLCS /MNILe B M>KHAPOLHIUX 36pOit-
HMX KOHQIIKTaX. 3rOfjOM, OJHAK, JIOTO JIOTiKa IIOCTYIIOBO MOYasa PO3Ii-
JATVCs 1 B KOHTEKCTi MPAaKTUMKM HeMDKHApOGHMX 30pONHMX KOHQIIKTIB.
Hanpuxkmnap, y MeXXax CTaHJapTiB iHTEpHYBAaHHA, AKi 3aCTOCOBYIOTbCA Heli-
TPaJIbHUMM JI€p)KaBaMy MIOA0 KOMOATaHTiB Ha cBoiit Tepmropii, MKYX
odiwiitHO BCTAaHOBUB, 110 [aa3bKa KOHBEHIIisl V «MOXKe TAKOX 3a aHAJIOTIEI0
3aCTOCOBYBATICSA B CUTYallisAX HEMDKHAPORHOTO 36p0oitHOro KOHQIIKTY, mif
Jac SIKOr0 KOMOAaTaHTH fK 3 YPANOBUX BilICbK, TaK i 3 030pOEHNUX Heypsmo-
BMX TPYIIL, BTEK/IM JJO HEMTPaNIbHOI lep>kaBy»*!.

Tax camo, y TONITUYHI peaTbHOCTI HAC/TIIKY BUKOPUCTAHHSA HeJlep>KaBHU-
MU 30pPOITHMMI IPYIIaMy TePUTOPIl HEMTPANTbHOI iep>KaBy AJIs1 3Mi/ICHEHHS
HaIlaJiB Ha JIep>KaBy, 1J0 BOIOE, MOAIOHI O TUX, 110 BU3HAHI TPaAMUIiTHIM
[IPAaBOM HENTPATeTy, i mepef0adaoTh, 30KpeMa, BTPATY HELOTOPKAHOCTI
HelTpanbHOi Tepurtopii. Hampukiaz, komn «Anb-Kaiga» posmouana 3pivic-
HeHH: HanafiB nporyu Cnonydenyx IlltaTiB 3 Tepuropii Adranicrany (2001
pix), yrpynyBanHsa «Xesb6omaa» — mportu Ispaino (2006 pik) 3 JliBany Ta
®DAPK - npotu Konymb6ii 3 tepuropii ExBagopy (2008 pix), Bci mep»xaBu,
AKI IOCTpaKJalIM BijJ TaKUX HaIlaJiB, 3/1ICHNIN TPAaHCKOP/IOHHI OIlepalii,

40 Taasbke nonoxenns, Cr. 11; KK III, Cr. 4(B)(2).

41 ICRC, The Civilian Character of Asylum: Separating Armed Elements from Refugees,
Official Statement to the UNHCR Global Consultations on International Protection,
8-9 March 2001.
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CIPAMOBaHi IIPOTU IMX YTPYIyBaHb, OCKibKM HEWTpanbHi Hep>KaBy, Ha
sxyx 6y posMileHi Ix BilicbKa, He Oy/Iu B 3M031 a00 He Haka/In 3axuIaTy
inTepecu mepx«aB, KOTpPi CTa/lu KepTBaMU HallaJiiB y MeXKax BKasaHMX 30po-
JiHVX KOH(IIKTIB Ha IX TepuTopil. Mi>kHapogHa IPaBOMIpHICTb TaKMX BOEH-
HMX BTOPTHEHb 3a/IMIIAETHCS JOCUTD CYIIePewINBOI0, 0COOMBO 3 OITLANY Ha
3ab6opony Craryrom OOH sactocyBanHs cunmm MDK fepxaBamu. IIpore,
OCHOBHe 3000B’I3aHHS [epXKaB M0N0 3am06iraHHs BeeHHS Helep)KaBHI-
MU 30pOITHYIMM I'PYIIaMY Ha IX TepUTOPil BOPOXKOI Ais/IBHOCTI IpOTHU iHIINX

Iep>KaB € 3araJIbHOBU3HAHVM.

HisHatucs 6inpime (MITI y MibkHapogHOMY IpaBONOPAAKY)*

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War? ICRC, Geneva, 2011, Vol. I, Chapter 2: International humanitarian
law as a branch of public international law, pp. 101-138. Tako>x pocilicbKO0
MmoBoio: Caccomn, Mapko n Bysbe, AHTyaH. [IpaBoBas 3ammTa BO BpeMs
BoiiHpl. MockBa, MKKK, 2008. I'maBa 2: Mex/iyHapogHO€e I'yMaHUTapHOE
IIPaBO — OTPAC/Ib MYOINYHOTO MEXYHAPOJHOTO IIpaBa.

Louise Doswald-Beck and Sylvain Vité, “International Humanitarian Law
and Human Rights Law;” IRRC, No. 293, March-April 1993, pp. 94-119.

Pobouuii dokymenm 3 numanHs npo 63A€mM036 A30K Mix NPABOM NPas ito-
OUHU | MINCHAPOOHUM 2ymaHimapHum npasom, nigrorosnennii Gpancyasoi
XemricoH Ta I6parimom Canama i npencrasnenuit Komicii OOH 3 mpas mo-
muHY, tokymeHT E/CN.4/Sub.2/2005/14, 21 4epBHs 2005.

ICRC Advisory Services on International Humanitarian Law, International
Humanitarian Law and International Human Rights Law: Similarities
an Differences. Joctynm 3a mocwaaHHsM: http://www.icrc.org/eng/assets/
files/other/ihl and_ihrl.pdf Takox pocificbkoo MoBor: https://www.
icrc.org/ru/doc/resources/documents/legal-fact-sheet/ihl-human-rights-
factsheet-271004.htm

Ax 3axou 3axuwac nio vac eittnu?

Crpasa Ne 23, Mi>kHapoZHMIT KpUMiHaIBHUI CyJ (TAaKOXX HOCTYIIHO POCiii-
CHKOI0 MOBOIO siK CrrpaBa Ne 15).

Crpaa Ne 93, BiticpkoBuit Tpubynan Crnonydenux Ilraris y HiopHOepsi,
CYZOBMII IIpoLec (TaKOX JOCTYIIHO POCilicbkoro MoBoM0 K CripaBa Ne 77).

42 Jlus., nanpukiaz, JJogaTok o Pesomtorii [enepambroi Acambrei OOH 36/103 Bix 9 rpyn-
HA 1981 poky, [leknapaliisg nmpo HefoNylleHHA iHTepBeHllii Ta BTPyYaHHA y BHYTpillHi

cripaBu fepykas, myHkTy 2(I11)(6) Ta 2(II) ().

43 Joxymentn MKYX pgocTymHi 3a HOCHMIAaHHAM: WWW.ICIC.0rg


http://www.icrc.org
https://casebook.icrc.org/law/fundamentals-ihl#toc-b-international-humanitarian-law-as-a-branch-of-public-international-law
https://casebook.icrc.org/law/fundamentals-ihl#toc-b-international-humanitarian-law-as-a-branch-of-public-international-law
https://www.icrc.org/en/doc/resources/documents/article/other/57jmrt.htm
https://www.icrc.org/en/doc/resources/documents/article/other/57jmrt.htm
http://www.icrc.org/eng/assets/files/other/ihl_and_ihrl.pdf
http://www.icrc.org/eng/assets/files/other/ihl_and_ihrl.pdf
https://www.icrc.org/ru/doc/resources/documents/legal-fact-sheet/ihl-human-rights-factsheet-271004.htm
https://www.icrc.org/ru/doc/resources/documents/legal-fact-sheet/ihl-human-rights-factsheet-271004.htm
https://www.icrc.org/ru/doc/resources/documents/legal-fact-sheet/ihl-human-rights-factsheet-271004.htm
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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Copasa Ne 98, Cyp Hap TokilicbKMMU BOEHHMMY 37I0YVHIISIMU.

Cupasa, €CII, «Anb-JI>xefa» nporn BennkobpuraHii (ocTynHo nnire B
InTepHeTi).

Cmpasa, ECIIJIL, Xacan nporu Bennko6puraHii (foctymnHo numre B InTepHeri).

Cmpasa, Benukobpuranis, Cepgap Moxammen nmpotu MinicTepcTBa 060po-

HU (FocTymHO nuie B IHTepHeTI).

IV. KOPOTKA ICTOPIA PO3BUTKY MITI
TA JEAKI BUK/IIMKI CYYACHOCTI

1. Big maBHix 6uTB 0 iHAyCcTpianizoBaHol BiiTHI

BiffHa Taka >k crapa, fK JIOJCTBO, i Bci IuBimi3anil Ta penirii Hamaranmucs
oOMeXXuTH 1i pyJHIBHI HAaC/TiAKM, MiIOPASKOBYIOYM BOIHIB 3araIbHONIPHIL-
HATIV IPaKTULY, KOfeKcaM 4eCTi Ta MicIieBMM ab0 TMMYAcOBMM yrofaM i3
cynporuBHykamu. Lli Tpaguuiitai ¢dopmy perymoBaHHS BefeHHS BiifHU
CTa/IM 3HAYHOIO MipoIo HeeeKTVBHMMI Yepe3 IMOLINMPEHH BeIMKIX apMiit,
YKOMIUIEKTOBaHMX 3a IIPM30BOM, Ta IIPOMIC/IOBE BUPOOHUIITBO IOTY)XHOI
30pOi BIIPOJIOBX JI€B ITHAZLIATOTO CTOJITTS — 3 TPATiYHMMU HACTIIKaMM Ha
noi 6010. BilicbkoBi MefuuHi cy>x61 He Oy/Iu Ha/leXXHMM YMHOM OCHallleHi
I TOTO, 106 BIIOPATHCD i3 BEMMUE3HOIO KiNbKICTIO IOTEPIINNX y Pe3yib-
TaTi 3aCTOCYBaHHs Cy4acHOI 30poi, BHACTIIOK YOTO HECATKM THUCSIY HOpa-
HEHNX, XBOPUX Ta IIOMMPAIOYUX CONAATiB Oyam IMOKMHYTI 6e3 Oynb-AKOro
mornAxy micna 6om. L4 TeHpeHIIiA, MO MOYazacs 3 HAIONICOHIBCOKUX BOEH
y €spomi (1803-1815 pp.) i 3aBepiumIacsa aMepUKaHCHKOI IPOMaITHCHKOI0
BijtHOIO (1861-1865 pp.), CTa/a HOBUM €TAIIOM BIIPOBA>KeHH HU3KI BIUIU-
BOBIUX T'yMaHITapHMX iHilliaTuB fAK y €Bpomi, Tak i B IliBHiuHilT AMepuii,
CIPAMOBAHMX Ha IIOJIETIIEHHA CTPaKIAaHb XKEPTB BiJHM Ta CUCTEMATUYHY
Kopudikaito cysacHoro MITL

2. TymanirapHi ininiaTuBu Ta nepui kopngikamii

Y €spomi nepexin go xopudixanii MI'TI 6yB samoyaTKkoBaHMil IifIpUEMIIEM
i3 JKenesn Anpi [Jronanom. Ilixg gyac mogopoxi IliBHivnoIO ITasmiero B 1859
poui [lroHaH CTaB CBIIKOM >KOPCTOKOI OMTBYM MDK ()paHIy3bKUMM Ta aB-
CTPiJICBKMMM BiliCbKaMIU i, Bpa>KE€HMII BiZICYTHICTIO JOIIOMOTM Ta IiTPUMKI
s 61 Hix 40 000 mopaHeHMX COJiaTiB, OpraHisyBaB iMIIPOBi3OBaHy Me-
IMYHY JOIIOMOrY, MoOinisyBaBiy MiciieBe HaceneHHs. [Tic/ia moBepHeHHA B


https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://casebook.icrc.org/case-study/echr-al-jedda-v-uk
https://casebook.icrc.org/case-study/echr-hassan-v-uk
https://casebook.icrc.org/case-study/united-kingdom-case-serdar-mohammed-court-appeal-and-supreme-court-judgments
https://casebook.icrc.org/case-study/united-kingdom-case-serdar-mohammed-court-appeal-and-supreme-court-judgments
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JKeney [llonan Hamicas cBoo KHUTY «Croragu mpo ConbdepiHo», y AKii
BUCYHYB JiBi mpornosuuii. [To-mepie, pid MigTpUMKN MOPAaHEHUX COMJAT Ha
1oy 6010 MOBMHHI OyTI CTBOpeH] Hesa/leXXHi opraHisauii 3 HaTaHHA JJOIO-
MOTH, i, mO-fIpyTe, CIifi YKIacTH MDKHapOLHY Yrofy IPO HaJaHHA TaKUM
opraHisalisaM 3axucT y BUrisfi Heiirpanirery. Voro ifei 6ynu mosutusHO
CIPUITHATI B CTONMUIAX €BpOINNU i IpMU3BenU KO CTBOPeHHA MixHapopgHO-
ro xomirery Yepsonoro Xpecra (1863 pik), a TakKo>X JO IpUIHATTA 12-Ma
mepkaBami repinoi yKeHeBcbKoi KOHBEHIIII ITPO MOJIIIIEeHH O/l HopaHe-
HYX 1 XBOpUX y Aifounx apmisax (1864 pik). KouseH1iero 6ya 3aTBepakeHa
embrema YepBoHoro XpecTa Ha 6i1oMy T/1i — KOTBOPY IIBENIIapPCHKOrO Ha-
1[iOHa/IbHOTO ITPAIopa, ajle HaBIaKy — AK HeTpalbHUI 3aXMCHUIL 3HAK 1A
JKapeHb i THX, XTO JOIIOMAra€e MopaHeHyM Ta XBOpUM Ha o 60t. Tum va-
COM 3BipCTBa aMEPUKAHCHKOI TPOMA/IAHCHKOI BIflHY TIPU3BEIN [0 IPUITHAT-
1 ypsagoM Crionyuennx lltaris tak 3sBaHoro Kogekcy JliGepa abo, TouHile,
Incrpykuiit pnsa ypagosux apmiit Cionydenux Illraris Ha noni 6ot (1863
pik). Xoua Kopexc JIibepa 6yB BHYTpillIHbOfIeP/KaBHIM IIPABOBUM aKTOM, a
He MDKHapOIHVMM JIOTOBOPOM, BiH BIUIMHYB Ha po3po6meHH: Ta Kopudika-
1ifo cygacHoro MI'TI i 3a mexxamu CIIIA.

3. Hamraxy go yHiBepcanbHoI Kopudikamii

ITicna nmpuitHATTA BKa3aHMX NEPHIMX JOKYMEHTIB 3Bif morosipnoro MITI
IOYaB Jlefali Oibllle pO3IIMPIOBATUCS Y IOENHAHHI 3 PO3BUTKOM BilIChKO-
Bol crpaBy i cTaB ofHi€0 3 HaOiMIbII KOAM(IKOBAHNX rajTy3eil Cy4acHOTO
MIKHApOJHOTO IIpaBa.

Y 1906 poui mepura JKeHeBcbKa KOHBeHIIiA OyJia JOIOBHEHA 3 METOIO IO-
JA/IbLIOTO MOJIMIIEHHA CTAHOBMILA XBOPUX i TOPaHEHMX COMJIaTiB, a B 1907
poui B [aa3bKoMy TO/IOXKEHHI, 1[0 CTOCYETbCA 3aKOHIB Ta 3BMYaiB BeJleHH:A
BillHM Ha cyxopmomi, 6ymo chOopMyIbOBAHO OCHOBHI HOPM, I[0 PEryIITh
HaJlaHHA CTaTyCiB KOMOaTaHTa Ta BilfCbKOBOIIOJIOHEHOTO, BMKOPUCTAHHS
3ac00iB Ta MeTOMIB BeleHHS OOMOBUX il Ta 3aXVCTY JKUTENiB OKYIIOBaHUX
TEePUTOPIil Bifi HeryMaHHOTO NMoBOMKeHHA. Ilicna >kaxiB XiMi4HOI BifiHM Ta
TpariyHoro JOCBifly Mi/lIb/IOHIB 3aXOTNJIEeHNX conpariB mijf yac Ilepmoi ceiTo-
Bol BiliHM Iji JOKyMeHTH 6ynu fortoBHeHi IIpoTokonoM mpo 3abopoHy 3acTo-
CYBaHHs Ha BiifHI 3ayLIIMBUX, OTPYIHNUX Ta IHIINX HOAIOHNX rasiB Ta 6ak-
TepionoriuHux 3aco6is (1925 p.), a yepes KinbKa pokiB i okpemoro JKeHeBch-
KO0 KOHBEHIIi€I0 IIPO MMOBOJKEHH 3 BilicbkoBomononenumu (1929 p.).

ITicis xatacTpodu [Ipyroi cBiToBoi BiftHY 3 ii MacOBMMU 3BipCTBaMU, BUM-
HEHMMI He JIMIIE IOJ0 ITOPAHEHNX, 3aXOIUIEHNX KOoMbaTaHTiB Ta KoMba-
TAHTIB, AKi 3[A/IACh Y IIOJIOH, aJIé TAKOX 1 IIPOTM MiNbJIOHIB LIMBIIbHAX ocib
Ha OKYIIOBAaHNUX TEPUTOPiAX, mif vac JurromarnyHol KoHpepeHuii 1949
POKy 6yB IPUMITHATUIL yyKe IEePErIAHYTUI 1 TOBHUII KOMIUIEKT i3 4OTHPHOX



JKeneBcpkux KoHBeHNI: KOHBeHIIiA PO MOMIMINEHHA HOJi MOpaHEeHUX i
XBOpux y pirounx apmiax (ITepura XKeneBcbka KouBeH1is), KonBeHuia npo
MOJIIIIIEHHS O/ OpaHEeHUX, XBOPUX Ta 0cCib, sKi 3a3Hany KopabenbHOI
aBapii, 3i ckimagy 36porHux cun Ha Mopi ([Ipyra JKeHeBcbka KOHBeHIIis),
KonBen1iist mpo moBomkeHHs 3 BilicbkoBonononennmu (Tpets XKeneBcbka
KOHBeHI[is1) Ta KOHBEHIIis1 Ipo 3aXMCT [{UBIIPHOTO HACENEHHs Tif 9ac Biit-
HI (YerBepTa KeneBcbka konBeHIis). Yorupnu JKeneBcbki koHBeHI il 1949
POKY MiIOTb i choronsi, a 196 mepkaB-y4acHNIIb 3po6WIN iX HAMOIIBII K-
poko paTn¢ikoBaHMMYU MDKHAPOJIHUMY JOrOBOpaMM y cBiTi.*

3i crBopenusm Opranisanii O6’egnanux Haniit Ta 3axpitteHusam 6imno-
JIIPHOTO CBITOIOPAIKY XOJIOAHOI BiliHM BOEHHI Aii 6iblle He BemucA mepe-
BaXHO MDK CyBepeHHMMU fepxkaBamy (MbKXHapopHi 36poiiHi KoHpmikTH),
a BE/IUCh 3aTa/IOM MDK ypsfaMi Ta OpraHi3oBaHMMIY 30pOHUMIY IPYyIaMU
(neMbxHaponHi 30poriHi KOHPIIKTN). 3 OZHOTO OOKY, KOMMIIHI KONOHIaMbHi
Iep>KaBM [efasli JacTille CTUMKAMNUCA 3 BUMOraMy HApOAiB W00 He3alexX-
HOCTi Ta CAMOBU3HAYeHHA, 1[0 MPU3BOAVIIO [0 HAI[iOHAJIbHO-BU3BOIBLHIX
BilfH — Bix Maaricpkoro miB octpoBa 4yepe3 biuspkuit Cxig fo Marpu0y
ta Adpuxn Ha niBgeHs Bix Caxapu. 3 iHIIOro GOKY, MOITHKA B3aEMHOIO
ANIEPHOTO CTPUMYBaHHA CIIPMYMHNIIA BilicbKOBe NMPOTUCTOAHHA Mk Crio-
nydeHumu Illtatamn ta Pagancekum Coro3oM, 1o TaK caMo IPU3BENO 10
HOMIMPEHH:A HEMI>XHAPOJHMX OIOCEPeKOBAHNX BOEH MK ypsAgaMu Ta op-
raHi30BaHMMN 30POIHVIMY TPYIIaMM, Y SKMX KOXXHA CTOPOHA OTPUMYyBasa
MigTPUMKY OfIHi€l 3 HaePKaB.

Ha Toii MOMEHT €JMHIM ITOJIOKEHHAM JOTOBiPHOTO IIPaBa, 110 3aCTOCOBY-
BaJIOCDh O HeMDKHAapOLHNX 30pOIHMX KOHQIIIKTIB, Oy/a cIibHA CTATTA 3,
AKa GaKTUYHO BUMAra€ 3aXyICTy Ta [yMaHHOTO IOBOIKEHH: 3 yciMa ocoba-
My, AKi He 6epyTb ab0 Oinblie He 6epyTb aKTUBHY y4acTb y OOMOBUX HifX.
Tinbku B 1977 poui 6ym1o npuitHATO ABa KOKATKOBI nmporokonyu fo JKenes-
CHKMX KOHBEHIi [ TIOJA/bIIOro po3BUTKY forosipHoro MITI. TomaTko-
BUIT IPOTOKOJI I, «III0 CTOCYETHCSI 3aXUCTY SKEPTB MDKHAPOZHUX 36POITHIX
KOH(bniKTiB» HeE TiIbKI YJOCKOHA/IIOE V1 yTOYHIOE IIOJI0KEHH II0/I0 3aXUCTY,
nepenbadeHoro JKeHeBCbKMMM KOHBEHLIIAMY, aJie il MiCTUTD IepLly CUCTe-
matnuHy kopudikanito MITI, wmo peryniooe BefeHHs 6o0itoBuX fAiit. Bin Ta-
KOX MPUPIBHAB K0 MDKHAPOZHMX 30pOIiHI KOHGIIKTI B MeXXaX HallioHa/Ib-
HO-BM3BOJIbHOI 6OpPOTBHOM MPOTM KOJOHIaIBHOTO NMAHYBAaHH:A, iHO3eMHOI
OKYIaIlil Ta paCUCTCKUX PEXMMIB, y TaKMil CIIoCi6 3abesIedyioun yqacHm-
KaM IIOBCTAHChKMX CMJI Ti CaMi IpaBa Ta IPUBi/IEl, AKUMU KOPUCTYIOTbCS
KOMOATaHTH, IO IPEeACTAaB/IAIOTh CYBepeHHi ep>kaBy. JJomaTKoBmil mpo-
TOKOJ II, «I110 CTOCYETHCS 3aXMCTY >KepTB 30POIHMX KOHDIIKTIB HeMiXKHa-

44  Jlus. [lep>kaB1-y4acHMI[i OCHOBHMX JJOTOBOPIB, BOBifnKoBuUi fokyMeHT MKYX, mocTynnmuii
3a mocumanHAM: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountry.xsp
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POJHOrO XapaKTepy» 3MilJHIOE Ta JOIIOBHIOE OCHOBHI TapaHTii, BCTAHOBJIEH]
CIIIZTPHOIO CTATTEIO 3, Y CUTYaLiAX TPOMAJAHCHKOI BillHN.

Bopnouac sycmmnd, CipsAMOBaHi Ha YHUKHEHHA 3aliBUX CTPaXIaHb ce-
pern KoMOaTaHTIB Ta MiHIMi3alio BUIIAZKOBOI MIKOAY [MBIIBHMM 0CO6aM,
NIPU3BEIN 0 IPUMHATTA HU3KM MDKHAPOJHUX KOHBEHIIN Ta IPOTOKOIIB,
[0 3a00pOHAITb a60 0OMEXYIOTh PO3POOTEHHs, HAKONMYEeHH:A abo BHU-
KOPUCTAHHA Pi3HMX BUJIB 30poi, BKIIOYHO 3 XIMi4HOK Ta 6io/MOri4HOI0
36poe€ro,” 3amamoBanbHO0 30POE,’ OCIIIIIIYO0 Ta3epHO 30poero,”’
Ha3eMHUMM MiHamMm Ta KaceTHuMnu 6oenpumnacamn.’® Kpim toro, mep>xkasn
Terep 3060B’s13aHi TPOBOANTY OLIIHKY BiIOBIFHOCTI Oy/b-51K0i HOBOI 36 POl
mpaBwIaM Ta npuHiymam MITL®

BopHouac, mpakTyKa fepyKaB MpUsBesia 40 IMOsIBY 3HATHOTO 3a 00CATOM 3BO-
ny 3BuuaeBoro MITI, 110 3acTOCOBYETHCS ¥ BCiX 30poiHMX KOHIiKTax™,
a npaxTrka Hiopubepspkoro it Tokijicbkoro TpubyHanis, MixHapomHOro
cyny OOH, tpubynanis ad hoc pns xomuinnpoi IOrocnasii, Pyanau i1 Ceep-
pa-JleoHe, a ocTaHHIM 4acoM i MKHapOJHOrO KpMMiHaJIbHOTO CY[Y 3Hau-
HOIO MipOI0 CrIpusiyia po3’sICHEHHIO Ta OfHOMAaHITHIll iHTepripeTariii SK 3Bu-
4a€BOTO, TaK i forosipuoro MITI.

CporopHi, micist 150 pokiB po3BUTKY, BIOCKOHANEHHs Ta Kopndikaii, Ko-
nuch QparmeHTapHi Ta aMOp(HI KOEKCH, a TAaKOX MPAKTUKA MUHYIOTO
HepeTBOPWINCh Ha KOHCONiJOBaHe, 3araJbHOO0OB’A3KOBe MDKHapomHe
IIPaBO, sAKE PEryIIIoe BefleHHA OOOBUX [iil Ta HaJaHHA 'yMaHiTapHOTO 3a-
XJCTY >KepTBaM ycix 36poitHux KoH}mikTiB. CaMe Ha LIbOMY eTaIli BifHOCHOI
3pinocTi, mic/A mepexoay B HOBe TUCAYOMITTA Hepef GpyHaMeHTaTbHINMMA
nocsraerHsamu MI'TI moctanu HOBI BUIIPOOyBaHHS.

4, TloTo4Hi Ta HOBi BUKINKN

4.1 «BiitHa i3 Tepopu3MOM» Ta 3pOCTaHH:A OPraHi30BaHOI
3/I0YMHHOCTI
JKomna mopiist He Bifo6paska€ Tak YiTKO BUKIMKY I7I06aIbHOI Ge3rmekn y XXI
CTOMITTi, sIK TepopucTuyHi Hamazm 11 Bepecus 2001 poky B Hpro-Mopky Ta
Bawmurroni, okpyr Konym6is. Xova, Ha miacTs, 1ji Halafm 3aayuiiaancs BU-
HATKOBUMI 3 TOI/ISIY MAacUITA0iB Ta BIUIMBY, BOHV CIPUYMHIIN CIIPaBKHill
3CYB IapaJIUfMM B HalliOHA/IbHIN Ta MI>XHAPOJHIN MOMITUL IIOI0 MOJITH-

45  KouBeHuis mpo 3a6opony 6ionoriunoi 36poi; KouseHwuis mpo 3a6opoHy xiMiuHOI 36poi.
46 IIpotokon III o KoHBeHIiii mpo KOHKpeTHi BIAM 3BIYaiTHOI 36poi.

47  TIportokon IV no KoHBeHIil Tpo KOHKpeTHI BUAM 3BUYAITHOI 30poi.

48  KoHBeH1lis po 3a60poHy MpoTUIiXOTHNX MiH; KOHBeHLIIis Ipo KaceTHi Goempumacn.
49 JII1, Cr. 36. ITpo perynioBanHs 036poennsa B MITI, aus. ImaBy 3.V.4- ta V1.4.

50 Jus. Texcrosuit 6110k 1, Imasa 1.11.2.



Ku Oesmexn. Yepes kinbka fHIB micis BkasaHux Hamagis Cronydeni Illta-
TV OTO/IOCYJIN TIPO II06A/IbHY «BiitHY i3 Tepopusmom». Pana Besmexu OOH
mifTBepaMIa IPaBoO Ha CaMOOOOPOHY IPOTHU TOTO, 110 34aBa/IOCh HAIaJOM
TpaHCHaLiOHaNMbHOI TepopuctuyHoi rpynu, a HATO, Bnepire 3a icropito
CBOTO iCHYBaHH, OTOJIOCHJIA IIPO CUTYAL[il0 KOJIEKTMBHOI CaMOOOOPOHM Ha
ocHoBi CrarTi 5 IliBHIYHOAT/TAHTMYHOTO JAOTOBOPY. ffepHuUil ITyXmii KyT
MDK Hajfep)KaBaMu, sIKUIT iCHyBaB AeCATUIITTAMMY, Oi/blle He CIpUIIMaBCs
AK HaBXNMBIIle y CBiTi MuTaHHA 6e3mekn, OCKimbky HOKyC mepeMicTuB-
CA Ha Ypas/IuBiCTb CyYacHOTO I706anisoBaHOrO CYCHiIbCTBa Iiepen fobpe
OpraHi30BaHMMMU TEPOPUCTUYHUMI YIPYIYBaHHAMU Ta iHIMMM GopMamm
TpaHCHAIliOHAJIbHOI OpraHi3oBaHOI 3704MHHOCTI. [losgBa puTOpMKM «Bili-
HI 3 TEPOPU3MOM», IC/IA AKOI IPOBOAVIINCDH BilICbKOBI [Iii IPOTH TepOpu-
CTUYHMX YTPYIOBAaHb Ta OKPEMUX 0Ci0, MiTO3PIOBAHUX Y Tepopu3Mi, B Ad-
ranicrani, Emeni, Comari Ta iHIMX KpaiHax, a TAKOXK 3aXOI/IEHHA Ta Iepe-
BEJleHHA COTEeHb Mi/J03PI0OBAHMX Y LEHTPU YTPUMAHHA IIifl BapTOI0, TaKi AK
B’asuuusa CIIA Ha BoeHHO-MOpCbKiil 6a3i [yanaranamo Ha Ky6i, mopymn-
JI HU3KY IIUTaHb LIOJ0 XapaKTepy Ta HACTIKIB IMX olepaniil y KOHTEKCTI
MbKHapo#HOro npasa. Yu mMoke dacTiHa abo Bcs rmobanbHa «BiltHa i3 Te-
POpPU3MOM» POSI/LAFATICS K 30pOITHMIT KOHQIIKT, 110 perymoerscst MITI?
Sxmo Tak, To sAKi reorpadivuni Mexi uporo koHikry, i sx MI'TI B3aemozie
3 IPaBOM NIpaB MIOAVHMU? JIKUM € IPaBOBUII CTATyC MifI03pIOBAHNX T€POPU-
CTiB, BK/IIOYHO 3 TUMI, 110 II036aByeHi Bomi? Yu € BOHM «HempuBineiioBa-
HMMI» KOMOaTaHTaMM, IPOTHU SIKUX MOXKHA 3IilICHIOBaTU TpsAMi ataku? Un
€ BOHM 3/IOYMHIAMY 3 4MC/Ia UMBITBHUX OCIi0, Ki HiJISraloTh apeuTy Ta
NPUTATHEHHIO JO KPMMiHaIbHOI BiIIOBifla/IbBHOCTI 32 HOPMaMM HalliOHA/Ib-
HOTO 3aKOHOZIaBCTBa? Y MaloTh BOHU IiC/IA 3aXOIUIEHHs B ITOJIOH ITPaBo Ha
CTaTyc KOMOATaHTa i BiliCbKOBOIIOJIOHEHOTO, YUY 3 HUMM CJIiJj IOBOJUTICS AK
3 LMBIIBHYMY iHTepHOBaHMMY ocobamu? SIki cynoBi rapanTii Ta nporecy-
a/pHi paBa ocib, sKi iHTepHOBaHI 400 MePeCIifYI0ThCS B CYOBOMY ITOPSIf-
Ky 32 3BMHYBaYeHHIMM I[OMI0 YIacTi B MDKHapOJHOMY Tepopusmi? Ski 06-
Me)XeHHsI HaK/Iafjae 3a60pOHa KaTYBAHHs Ta HEMIOACHKOTO ITOBOMKEHHS Ha
METOJM BeleHH: OINTY, IO BUKOPUCTOBYIOTbCA /LA 3alI00iraHHA HEMIHY-
40l TepopuCTHYHOI 3arpo3u? Sk 6yne okazaHO HIDKYeE, fledKi 3 X IUTaHb
Oynu B 3HauHill Mipi BupilleHi, a iHII 3a/JMIIAIOTBCSA CYNEPEUWINBUMI IO
cvboropHi. OfHaK, BXX/IMBO 3a3HAYNTH, IO IOPUVYHI MUTAHHA, IIOB A3aHi
3 MDKHApPOFHUM TEPOPU3MOM, € He OKPEMUM SBUILEM, a HEBIJJ EMHOIO Ya-
CTMHOIO MIMPLIOT TEHAIEHILi], 3a KO 60poThOa 3 MKHAPOIHOI OpraHi3oBa-
HOIO 3/I0YMHHICTIO CTa€ IepLUIOYeproBYM IIMTaHHAM MDXHAPOLHOI Oe3IeKt.
OrKe, TaKi TUMTaHHA LIOI0 3aCTOCOBHOCTI Ta iHTepnperanii MI'TI MoxyTb
TaKO)X BMHMKATY B iHIIMX CUTYallidX, KON Jep>KaBU BJAIOTHCA JO BOEHHNUX
3ac06iB 1 MeTOxIB, 1106 3aXMCTUTHM CBOIO BHYTPILIHIO Ta 30BHILIHIO OesIle-
Ky, HAIIPMKJIaZ,  MacIITAOHNX KaMITaHiAX IPOTH TOPTiB/Ii HAPKOTUKAMI, ¥
MY/IbTMHALIIOHATBHIX MOPCHKIX OIepallisfxX IPOTH MipaTcTBa abo HaBITh y
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0CO6/IMBO YKOPCTKIUX BUIIAAKAX OPYAYBaHHs MiChbKIX 6aH[, 60 MAacOBUX 3a-
XOIUIEHb 3apyYHIUKIB. BHaCTifOK Iii€l TeHAeHIii MeXXa MK MupoM i 36poii-
HVYIM KOHQIIIKTOM, @ TaKO>X MDK HOJIILIeVICbKMMM OllepallisMu Ta 00/10BUMU
JisAMM CTae Jieflajli pO3MUTIILION), i BCe YacTillle CIIOCTEPIraeThCs Iy TAHMHA
10710 IIPAaBOBMX HOPM, fIKi pEry/II0I0Th TaKi CUTYallil.

— Indopmauito npo cdepy sacrocysanns MITI nus. y Inasi 2.

—  Indopmariio npo MpaBoOBMIl CTATYC, PEXKVUM Ta IPOLeCyaIbHi
rapaHrii oci6, 11036aBIeHNX BOJIi, BKJIFOUHO 3
«HENPUBIIEITOBAHNMI» KOMOATAHTaMU, JUB. y Inasi 5.

4.2 AcnMerpnyHi KOHQIIKTH Ta BUK/IMK IPUHINITY BifICyTHOCTi
B3a€EMHOCTI

3 yacy 3akiHY4eHHA «XOJIOLHOI BiliHM» 30poJViHI KOHQIKTM cTamu mepaii
Oi/BII aCMMETPUYHVIMU: 3a3BMYAll, 3HAYHO MOTY>KHIIII iepyKaBY IIPOTHUCTO-
AThb TIOTAaHO OPTaHi30BAaHMM i HEJOCTATHBO OCHAIIEHUM 30POIIHUM IPyIaM.
To/m0BHMMY IPUKIIAaMI TAKUX KOH(IIKTIB € My/IbTMHAI[iOHA/TbHA KaMITaHis
npotu Tani6any B Adranictani Ta nepiogirysi ispainbebki onepanii nporu
XAMACy B cexropi [asu. BenuesHa TexXHOMOriuHa Ta BilicbKOBa IepeBara
3aJTy4eHNX Jiep>KaB IIPM3Be/a 0 TOTO, IO OIO3NLiIHI Ipyny Oy sMyIIeHi
yHuKarty ineHTn¢ikanii Ta 3aBgaBaTy yaapiB IepeXoBYIOUNCH, SMILIYIOYICh
i3 IMBITPHMM HaCeleHHSAM Ta BJAIOYUCDH JIO0 PisHUX (HOPM MapTU3aHCHKOI
BiltHM. SIK HACTIAOK, BilfiCHKOBI 3iTKHEHHSI YaCTO BiTOYBAIOTHCS HA TEPUTOPII
T'yCTOHACENIEHMX PAiOHIB, 10 He TiIbKM Hapa)kae LUBiIbHE HaceleHHA Ha
Mi/{BUIIEHNUTT PU3UK BUITAIKOBOI IIKO/Y, ajle TAKOXK CIpusie besmnocepeHii
y4acTi IMBiNBbHUX 0cib y 60iioBuX Aifx. KpiM Toro, 6ynyun HespaTHIMY Iie-
PEMOITH B IIPAMOMY 3iTKHEHHI 3 CYIPOTMBHMKOM, 30pOJHI Ipynu fenani
JacTillle BAAITHCS O 3aco0iB i MeTonis, 3aboponennx MITI, Hanpuxmazg
HeIpPaBOMIPHOTO BUKOPUCTAHHS LIMBIIBHOTO OATY [/Ls1 BIpOTIOMHOTO BOWB-
CTBa, ITIOPaHeHHs a60 3aXOI/IEHHs CYIPOTUBHUKA, 10 3MIiIICHEHHs HeBUOip-
KOBMX HalaiiB a60 HaBiTh 6e3MocepeHixX aTakK MPOTH INBITLHOTO HACETEH-
Hf, TYMaHITapHOro ab0 Me[UYHOro IepcoHany Ta ixHbol iHdpacTpykTypu
(tak 3BaHi «cmabo 3axuieHi 1ii»). Tak camo, 30poIiHi cumu fep>kaByu 9acTo
He MOXXYTb Ha/JeKHUM 4YMHOM ifeHTM}IKyBaTH CYNpPOTHBHMKA i B Takuii
Croci6 mifBMINYIOTh PUSUK HAIANy Ha OCib, AKMX BOHM He MOXKYTb Bifpis-
HUTHU BiJl HUBIIBHOTO HAaCeJIeHH:. 3arajioM, I TeHAEeHIisA YMHUTD CYUIbHUI
HEraTVMBHUI BIUIMB Ha KOHIIENII0 BiICYyTHOCTI B3a€EMHOCTI Ta PiBHOIIPAB-
HOCTI CTOPIH, I[0 BOIOIOTD, i, Ha XKaJIb, Ha Oa)KaHHA AK Jep>KaBHUX 30pOITHUX
CIIL, TaK i Helep>KaBHUX 36POITHUX TPYH JOTPUMYBATUCD CBOIX 30608’ 13aHb
3a MITL



4.3 IIpuBarmsanis Ta 3aqyJyeHHs OMBIIBHUX 0Ci0 KO BilicbKOBOT
Ta OXOPOHHOI Fis/TPHOCTI

36poiiHi CyM 3aBKAM KOPUCTYBAIUCh IIOCTyraMyl HMBIIBbHMX 0ci6, Hampu-
K/IaJ MipSASHUKIB Ta CIy>KOOBLIB LMBIIbHMX YpsAKoBuX cryx0. JijicHo, Kpim
IeKimbKOX KOHKpeTHMX Bumafkis,” MITI He 3a60poHsI€ 3aydeHHs 30BHIIIHIX
CIIeNiaTiCcTiB /1A 3MiJICHEHHS BilfCbKOBMX Ta Ge3reKoBux (yHKIil, a it HaBiTh
nepenbadae, Mo HUBIIbHI 0c00M, sAKi ODIIiifHO YIIOBHOBaXKEHi CYIIPOBOMLXY-
BaTy 30POIHI CHIM B MDKHAPOZHOMY 30pOITHOMY KOHGIIKTI, MalOTh IPABO HA
CTaTyC BiliCbKOBOIIOIOHEHNX Y Pa3i 3aXOIUIeHHA B 1ONI0H.” OffHAK, OCTaHHi fie-
CATb POKIB CIIOCTepiraeThcs OesnpelieleHTHA TeHEHIisl 10 TOTo, 10 GyHKIil,
K TpaguuiiHO nependadeHi ;O BUKOHAHHS iep)KaBHIMIY 30POIHIMI CUTIAMIL,
TOPYYaI0ThCA IPMBATHUM BiliCbKOBMM Ta OXOPOHHMM KoMnaHiAM. Hanpukian,
y HefjaBHIX BiiiHax B Ipaky Ta Adranicrani Opaam y4acTb ZeCATKM TUCY IPU-
BATHYIX HiPSITHVKIB, i HABiTH OY/IV IEPiON, KO BOHU 3a CBOEIO YVCEBHICTIO
OYEBUJHO TEPEBMUILYBaIM MYIbTMHAIIIOHA/IbHI CUIM Ha MiCIAX. 3a/eXHO Bif
KOHTEKCTY, TaKi KOMIaHil MOXXyTb OpaTu Ha cebe IIMpoKe Koo QyHKILil, 110-
YMHAOYM 3 BiJHOBJIIOBAIBHUX POOIT, MaTepia/bHO-TEXHIYHOTO 3abesMedeHHs,
HaBYaHHS Ta HAJAHHS aMiHICTPaTMBHUX MOCTYT, JO BCTAHOB/ICHHS Oe3IeKu
LIMBIIPHOTO Ta BilfCBKOBOTO IIEPCOHANY Ta iH(MPACTPYKTYpH, @ TAKOXK Bif 06-
CITyTOBYBaHH:A Ta BUKOPVMCTAHHA CKIATHNX CUCTeM 30poi O OXOPOHU i ZOINUTY
3aTpuMaHux. JlesKa ix Ais/TpHICTh TaK TICHO IIOB’s13aHa 3 60OBMMM OIepalisi-
M, 1O IX MepCOHA MiAAETbCs PUSYKY POSIIAKATICA SAK Oe3nocepenHi y4yac-
HUKM OOJMOBMX il 1, 3a7IEXKHO Bifi 0OCTaBUH, HaBiTh fAK BilICKOBI HailMaHIi.”
I[IpuBaTn3anis BilficbKOBMX QYHKIIII TAKOK ITOPOMKYE HU3KY CEPIO3HUX TyMa-
HiTapHUX 1po6meM. Ilo-mepiie, BAPTO HATONOCUTH, IO JEPKABY HE MOXYTb,
nepefaoun feski cBoi QyHKil, 3BIIbHNTY cebe Bi IOpMANYHOI BiNOBifab-
HocTi 3a MI'TL. OTKe, BOHU 3a/IMIIAIOTHCA BiIMTOBiTaIbHUMIU 32 3a0€3TeYeHHS
TOTO, 100 MPYBATHI BilICbKOBO-OXOPOHHI KOMITaHii, 3 AKyMM Oy HifmmcaHi
BiAMOBifHI yropy, abo sKi IPaLiol0Th Ui 3apeecTpOBaHi Ha iX TepuTopii, FOTpHK-
MYBa/IICA BCIX 3aCTOCOBHIUX 3aKOHIB Ta MONI0XKeHb, BKMouHO 3 MI'TL. Kpim Toro,
He3a/IeKHO Biff IX yHKIIiiI Ta [is/IbHOCTI, IPMBATHI MiAPSHI OpraHisarii Takox
migmagaoTh mif 3axmct 3a MITL. 3aranom, Bcyneped IOMMPEHNM YAB/IEHHAM,
NIPUBATHI BiliICbKOBO-OXOPOHHI KOMIIaHii He Iif0Th y IIPAaBOBOMY BaKYyMi.

—  Tudopmarniro npo ygacts HuBinbHUX 0Ci6 ¥ 60iT0BUX AisSX
nuB. y ImaBi 3.1.4.

51 3oxpema, KeHeBcbKi KOHBeHIIii 1949 poKy BUMaraiorh, 1j06 «Ko>keH Tabip BificbKOBOIIO-
JIOHeHMX 6e3II0CepeHbO MiANOPAAKOBYBABCs BiOBifaNbHOMY Odillepy, KU BXOLUTD
JI0 CKJTafly perynisAapHMX 30pOITHMX CUII iep>KaBH, 1o yrpumye B nooni» QKK III, Cr. 39), i
106 «KO>KHe Miclie iHTepHYBaHH: 6yI10 MifIOpsKOBaHe BiAOBifanbHOMY odiliepy 3 pe-
TYIAPHUX 30POIHUX CUJT Y1 PEry/IApHMX LUBINbHOI afMiHICTpaILii lepykaBM, Mif BIa00
AKoI Ilepe6yBaroTh iHTepHOBaH» OKK IV, Cr. 99).

52 JKKIII, Cr. 4(4) ta (5).

53  BusHauenHs HaiimaHIiB 3a MI'TI gus. y IIT I, Cr. 47 Ta 3MITI, Hopma 108.
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TexcroBuii 6mok 3. JJokymeHT MoOHTpe

JoxymeHT MOHTpe IIpo BifjIIOBiIHI MiXXHApOJZHO-IIPaBOBi 300B'I3aHHA Ta HA/IEXKHI ITPaK-
TYKM U1 Jep)XaB Moo QYHKUiOHYBaHH: IPUBATHUX BiJICBKOBMX T4 OXOPOHHUX KOM-
naHiit mig gac 36poitHoro KoHGmikTy ([JokymeHT MOHTpe), € pe3ynbTaToM CIIIbHOI iHi-
IjiaTuBY, 3amoyaTkoBaHoi ypagom IlBerimapii Ta MKYX y 2006 poui. Bin Mae Ha MerTi
YTOUHUTH iCHYIOUI MDKHAPOAHI 30008’ I3aHHS, OB sI3aHi 3 [isUIbHICTIO MPUBATHNUX Bill-
CbKOBUX Ta OXOPOHHMX KOMIIaHIil y cUTyalifx 36poifHuX KOHQIIKTIB, a TAKOK HajjaBa-
TV MiTPUMKY Ta KepPiBHMITBO [/I1 BMKOHAHHA IIMX 30008 A3aHb. BiH 30cepemxennit Ha
IPaKTUYHYX IMTAHHAX, IO CTOCYIOThCS I'yMaHITapHMX IPpo6iieM, i He BifoOparae mosu-
1il {070 BaXK/IMBOTO, a/Ieé OKPEMOTIO MUTAHHS PO JIETITUMHICTD 3a/Ty4eHHA TaKUX KOM-
HaHilt 10 36poitHMX KOHPIIIKTIB.

JoxymenT MoHTpe cKIaga€eTbes 3 [BoX YacTuH. Y YacTuHi I HaBeneHi 30608’ 13aHHA Hep-
JKaB, IIPMBATHMX BiJICbKOBMX T2 OXOPOHHMX KOMIIAHIN Ta IX IE€pCOHaly BifIIOBifHO IO
YYHHOT'O MDXKHAPOJHOTO IIpaBa, BKI0YHO 3 MITI i mpaBoM mpaB MIOAMHM, LIOAO [if/Ib-
HOCTI TaKMX KOMIIAHIll y CUTyaLisxX 36pOtHOTO KOHQIKTY. Y Bu3HaueHHi 3000B’s13aHDb
nepxaB JJokymeHT MOHTpe po3pisHAE Jiep>KaBM, AKi KOPUCTYIOTbCA IOCTYTaMM TaKMX
KOMIIaHil (Jlep>KaBU-KOHTPAreHTN), AepXKaBy, Ha TEPUTOPIl AKMX [i0Th KOMIaHil (mep-
JKaBJ TEPUTOPiaTbHOI IOPUCAMKILD), Ta lep>KaBy, HA TEPUTOPIi AKMX BOHU 3ape€eCTPOBaHi
a60 MaloTh BIACHY IITa6-KBApTUPY (HepkaBu moxomkenHs). ¥ Yactuni I takox posrns-
HAI0THCs 30008 A3aHHA «BCIX IHIINX flepXKaBy», 000B 3KM IPUBATHNX BilICHKOBMX T 0XO0-
POHHUX KOMIIaHil Ta iX IePCOHay, a TAKOX IMUTAHHA BiJIIOBila/IbHOCTI BAIIOTO KepPiB-
HULTBA Ta BifIOBiJa/IbHOCTI lepKaBy 3a NOBeiHKy KoMmnaHiit. YactuHa II micTuTh KOM-
I/IALF0 Ha/IeXKHOI IIPAKTUKY, 1[0 IPU3HAYAETHCA /LA IiTPUMKI JEPXKaB-KOHTPAreHTIB,
Jlep>KaB TePUTOPiaIbHOI IOPUCAUKIII Ta ep>KaB IOXO KEHHSA Y BUKOHAHHI IIVX IOPUINY-
HUX 3000B’s13aHb. [lepeoBi MeTORM TPYHTYIOTHCS IEPEBAXKHO Ha ICHYIOUIN MpakTHIN
IepXKaB y CyMDKHUX cepax Ta MICTATb TaKi 3aXOAN, AK-OT: 3alIPOBA/PKEHHS PO30PIX
PEXNMIB JTilleH3yBaHHA, HEOOXi[HICTh Ha/IEKHOTO HaBYaHHA Ta 3a0e3Ie4eHH A [MBi/IbHOL
Ta KPVMMiHA/IbHOI BifilIOBiaIbHOCTI.

JoxymenT MoHTpe 6yB po3pobnernit y mepiof i3 ciuns 2006 poky 1o Bepecens 2008 poky
3a MiITPUMKI YPAJOBYUX eKCIEPTiB 3 17 lep>kaB, B KOHCY/IbTallil 3 TPeICTABHMKaMI TPOMa-
ISHCBKOTO CYCHIIBCTBA Ta Fajlysi IPMBATHOIL BilICBKOBOI 11 OXOPOHHOI 6e3neky. JJoKyMeHT
MoHTpe He CTBOPIOE XXOIHIX HOBUX IOPUANYHUX 3000B’13aHb, a TAKOX He JIETiTUMIi3ye Ta
He HaJjae IPaBOBY OCHOBY JI/I 3a/Ty4€HHsI IIPMBATHMX BilICbKOBMX Ta OXOPOHHMX KOMITaHilL.

o binpm pmeranpHy iHpopManito muB. y JokymeHTi MoHTpe Ipo BinnosimHi
MDKHapOJHO-IIPaBOBi 300B's13aHHA Ta HAJIEKHI NPAKTUKY JIIA OEepKaB LI0M0
(YHKI[IOHYBaHHA NPUBATHUX BiJICBKOBUX Ta OXOPOHHNMX KOMIIAHIil Iim 4ac
36poriHoro KoHOIiKTY, MoHTpe, 17 BepecHst 2008. [JocTynHNMIT 3a TOCUIAHHM:
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0996.pdf


https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0996.pdf
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o  OHoBreHMit Tepenik fep>kaB Ta OpraHisalliil, 0 BUCIOBUIN CBOIO HiTpUM-
Ky JJOKyMeHTY, MO>KHa 3HANTH 3a BeO-mocmmaHHAM: https://www.eda.admin.
ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-
law/private-military-security-companies/participating-states.html. JocTymmit
TaKOXX pOCIiIiCbKOI0 MOBOI0: https://www.icrc.org/ru/document/dokument-
montryo-o-sootvetstvuyushchih-mezhdunarodno-pravovyh-obyazatelstvah-i-
peredovyh.

S. Robertson/Crown

BesminoTHuit mitanbHuit anapat: Ipegarop un gpon-xmxkak (Predator), roToBuit 1o B31bOTY,
2004 p.

4.4 Hosi TexHoMOrii 030p0O€EHH

Y 6aratbox cyuacHMX 30poitHIX KOHGIIIKTaX BilICbKOBI oIleparii Ta cuctemMn
036pO€HD [OCAITIN Ge3IpereleHTHOTO PiBHsI CKIAJHOCTI, BK/IIOYHO 3 KOOP-
IOVIHALIEI0 BEIVKOIO PISHOMAHITTA B3a€EMO3a/IEXKHNX JIIOACHKMX Ta TEXHOJIO-
TiYHMX pecypciB y pisHUX MiCIAX IO BCbOMY CBiTy. Y IOE€IHAHHI 3 IOABOIO
HOBUX TeXHOJIOT1iI, TaKUX K JYCTaHLIHO KepoBaHa 30pos, 3aco01 BefeH-
H# KibepBiiiHY, HAHOTEXHOIOTII Ta Bce 6i/bII aBTOHOMHA 30p0si, — 1ie KMAAE
CepIIO3HMI BUK/IMK JJIs TIIyMa4eHHA Ta 3acTocyBaHHA MITL

(a) ducranniiiHo KepoBaHi 6€3MITOTHUKN
Hanpuxiapn, cucremaryyHe BUKOPMCTaHHA JVUCTAHLIHO KepoBaHUX 0es-
HiIOTHMKIB Jy11 60pOTHOM 3 TEPOPU3MOM Y TaKMX KpaiHax, K A¢ranicTas,
ITakncran Ta €MeH, TOpylIye MUTaHHA 3acTocyBaHHA MITI B KoHTeKCTi
IIPOBENEHHA LMX OIepanii i, AK HaCHiOK, IIO0 IPAaBWI 3aCTOCYBaHH:A


https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.eda.admin.ch/eda/en/fdfa/foreign-policy/international-law/international-humanitarian-law/private-military-security-companies/participating-states.html
https://www.icrc.org/ru/document/dokument-montryo-o-sootvetstvuyushchih-mezhdunarodno-pravovyh-obyazatelstvah-i-peredovyh
https://www.icrc.org/ru/document/dokument-montryo-o-sootvetstvuyushchih-mezhdunarodno-pravovyh-obyazatelstvah-i-peredovyh
https://www.icrc.org/ru/document/dokument-montryo-o-sootvetstvuyushchih-mezhdunarodno-pravovyh-obyazatelstvah-i-peredovyh
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BOTHIO Ha yPaXeHHs IIPOTU 0Ci6, CTOCOBHO SIKMX 3aCTOCOBYETHCS BKa3aHa
36post. ¥ pasi sacrocysauns MI'TI, cucremaTaHe BUKOPUCTAHHS 6€3IIiIOT-
HIUX JITaJIbHUX amapariB MOPOKYE 3aHENOKOEHHA HIOZI0 JJOCTOBIPHOCTI
BUKOPMCTOBYBaHOI iHdopManii Ipo BcTaHOBIEHHS Lini Hamany, HebesIe-
K 3aBJJAHH:A BUIIAJKOBOI MIKOAY LVBiTbHOMY HACENE€HHIO Ta HE3JaTHOCTI
BiJICBKOBMX CMJI, IO 3IiJICHIOIOTDb Halla/l, HAJaTy MiJTPUMKY IOPaHEHUMH, a
TaKOX MOXK/IMBOCTI 3aXOIUIEHHS IOJIOHEHNX 3aMiCTh BOMBCTB.

(6) Kibepsiitna

IH1IMM MOPiBHAHO HeflaBHIM ABUILIEM € MOMIMPEHH: BiliICbKOBUX ollepaliiii Ha
KibepmpocTip, Tak 3BaHe «II'siTe [o/ie 6OMOBKX Aiil», HOPYY i3 CYILIEI0, MOPEM,
MOBITPAHMM Ta KOCMiYHMM IIPOCTOPOM. XO4Ya He CTaBUTbCA IIiJ CyMHIB Te,
o MI'TI Takox Oyfe 3aCTOCOBYBATIC 10 Kibeporepailiil, siki IpOBOMSATHCS
y 3B’A3KYy 3 iCHyI04MM 30pOitHIM KOH(IIKTOM, HEsACHO, Y MOXYTb Kibeporre-
pauii cami o600 IpU3BECTY O KOHCTATAllii icHyBaHH: 306pOIIHOr0 KOHQIIIK-
Ty i, B TAKOMY pasi, cTaTy IpuunHoo 3actocyBanHsa MITI. Kpim Toro, kommn
Kibeponepariii perymorotbcs MIT], BUHMKAIOTh 3aIMTAHHS LIOAO TOTO, LIO
caMe HasMBaTU «Hamagamim» — BusHadeHuMy B MI'TI gk «akTu HacuabCcTBa»>*
- B KibepIrpocTopi, i K C/Iij OLiHIOBATH IPOIIOPLIIHICTD «CYITyTHHOI LIKOIY»
WIA UMBiNBbHOI iHGpacTpyKTypHu, 0cOOMMBO 3 OIJLAAY Ha Te, IO BiliCbKOBI Ta
LVBUIbHI KOMITIOTEepHI Mepexxi € B3aemosanexxuumu. Kpim toro, sxi 3amo-
ODKHI 3aX0[)t MOYKHA 1 TOTPIOHO BXUTH, 100 YHUKHYTY PUSVKY 3aBIaHH
HagMipHOI IIKOAM LVBIMBHMM 06’€KTaM, (yHKIIIOHYBaHHS SIKUX 3Q/IEKNTH
Bijf KOMIT IOTepHIX CMCTeM (TiIPOeNTeKTPOCTaHILil, ATOMHIUX eIeKTPOCTAHIIIIT,
nikapeHb To10)? SIK MOXKHA 3a0e31ednTH, {06 Taka IIKOfa He IIPU3Bena [0
ITOMMIKOBUX 9M HaJJIMIIKOBMX 30UTKIB 114 0Ci6 Ta 06 €KTiB, 3aXMIIEHNX Bif
npsmoro Hamany? IIo osHauae 0608’30k KOMOATaHTIB BifjpisHATHU cebe Bix
LIVIBIILHOTO HaceleHHs B Kibeprmpoctopi? KibepsiiiHa TakoXX HOpyIIye mpa-
BOBi IIMTAHH, 10 MAIOTh IIPUHIUIIOBE 3HAYEHH: B iHIMX chepax MiKHa-
POIHOrO TpaBa, TAKUX AK jus ad bellum ta npaso Hetrrpamirery. i muraHHA
HOBMHHI O6yTI BMpIllIeH] 3a JOMOMOTOI0 [IeTaTbHOIO TIIyMAdeHHs ICHYIOUNX
morosopis MI'TI Ta momo)keHb 3BMYA€BOTO IpaBa. 3apa3s AUCKYCid MIOKO TIy-
MadeHH: Ta 3aCTOCYBaHHS MDKHApOJHOTrO IIpaBa B KibepIipocTopi BeleThcs
Ha Bce OUIBIIIN KiZTbKOCTI akaileMiYHMX, HaI[iOHA/IbHUX Ta MDKHapORHUX ¢o-
PpyMiB, i, 6e3yMOBHO, ZOCATHEHHs KOHCEHCYCY LIOMIO I[bOTO 3aliMe 6araTo Jacy.
OpHax 1€t mpoliec He MOBMHEH MIPU3BECTH O XMOHOTO CIPUITHATTS HIOUTO
I[OfJ0 PETYIIOBAHHS [IbOTO «II SITOTO TI0/Is1 60I0» iICHYE IIPABOBMIT BAKYyM, ajie
HOTPIOHO BUXOAUTY 3 IPUITYILEHHS, 10 iCHy0Ye MDKHApPOJHE [PaBO MOBHi-
CTIO 3aCTOCOBYETHCA B KibepnpocTopi. Y cutyarnisax 36poiiHoro KoHQIIKTY 1e
03HaYa€ 3aCTOCYBAHHA BCiX BiMOBigHMX HOpM Ta npuHIMMIiB MITL

54 [JIT1, Cr. 49 (1).
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CrniBpobiTHrKu EXCIIepHOTO [IEHTPY MepexHIX orepariit i 6esnexn KocmidHOro koMaHgyBaH-
151 BIIC Ha aBia6asi «Ilerepcon» B Konopano-Crpinre, 2014 p.

TexcroBuit 6m0k 4. TaWTiHHCHKMIT MOCIOHNMK 3 M>KHAPOHOTO
NpaBa, 0 3aCTOCOBYETHCA 10 KibepBillHN

Y 2009 poui Lentp nepegosoro gocsiny HATO 3 kibep3aximcTy, posmnodas 6araropid-
HUIT TIPOEKT, CIPSIMOBAHWII HA MATOTOBKY Ta/iHHCOK020 NOCIOHUKA 3 MidHAPOOH020
npasa, w0 3acmocosyemocst 00 xibepsiiinu (Tanninncoxuii nocionux) (Tallinn Manual on
the International Law Applicable to Cyber Warfare).® Y mpoeKTi B3 y4acTb eKCIEPTH
3 MDKHApOJHOTO IIpaBa, MPaKTUKM Ta HayKoBli, nepeBakxHo 3 HATO Ta BiiicbKoBMX
Kis, mo mepebyBatorsb y criBnparni 3 HATO, crocrepiraui Bix MKYX, KocmiuHoro Ko-
maHgyBaHHA Crnonydyenux IllTaris i IleHTpa mepeoBoro foCBify i3 MeTOI0 BUBYEHHS
TOTO, IK iICHYI0Yi HOPMU Ta NPUHLMIIN Mi>XKHAPOIHOIO IIPaBa MOXYThb 3aCTOCOBYBaTUCh
0 KibepBiliHM.

Ta/UliHHCHKIMII TOCIOHNK Ma€ Ha MeTi NeperUIHYTI Ta IPOSICHUTY MDKHAPOJHE IPaBo,
sIKe PETY/II0E KibepBiliHy, BKIIOYHO 3 IIPABOM, IO PEIry/Iioe 3aCTOCYBaHH: CIII MDK fiep-
>kaBamu (jus ad bellum), i mpaBo, IO peryioe BeleHHA MDKHAPOTHUX Ta HEMDKHAPOTHIX
36poitHyx KoH(KTIB (jus in bello). BiH He cTOCYETbCs AiMBHOCTI B KibepIpoCcTOpi, 1110 He
IOCATa€e MOPOTy «3acToCyBaHHsA cuam» (jus ad bellum) abo 36portHoro KoHQKTY (jus in

55 TloBHwmit TekCT TanniHHCbK020 NOCIOHUKA JOCTYHHUIT 3a mocumaHHAM: http://issuu.com/
nato_ccd_coe/docs/tallinnmanual

56  Ilo6 BusHaunTy, sAKi cuTyauii kBamidikyoTbes sk 36poiini koHdikTy B konTekcri MITI,
nuB. [naBy 2.111-V.


http://issuu.com/nato_ccd_coe/docs/tallinnmanual
http://issuu.com/nato_ccd_coe/docs/tallinnmanual
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bello),’® a TakO>X He pO3ITIALAE IIPABO IIPaB JIIOMVIHY, MDKHAPOGHE KpUMiHaIbHe IIPAaBO
4y MDKHapOZHe Te/leKOMyHiKanijiHe mpaBo. [TociOHMK AiMNTbCs Ha J1eB sSTHOCTO ITATh
«He3alepeYHMX» IIPAaBIUJI, KOXKHE 3 AKMX CYIIPOBOIPKYEThCA KoMeHTapeM. «Hesamepeu-
Hi» NpaBuIa € MiATBEPIPKEHHAM Mi>XHAPOJHOIO IIpaBa, IO CTOCYETbCA BUPIIIEHHS
KibepkoHikTiB. KoMeHTap, 110 CYyIpPOBOPKYE KOXKHE IIPABIJIO, BUSHAYAE IIPABOBY
OCHOBY; Ha sIKil 6y/10 po3p0o6/IeHO BKa3aHe IIPABIJIO, IIOSICHIOE I0T0 3aCTOCYBAHHS Ha
IIPaKTML Ta BUCYBA€ pi3Hi MO3MULIii CTOCOBHO J10T0 chepy 3aCTOCYBaHHS.

Cxraprans Ta/uliHHCBKOTO TIOCIOHNKA Hapasi € HaBK/IMBIIIO IHIIIIATHBOKO IS Te-
PEOCMICIIEHHA Ta YiTKIIIOro popMy/II0BaHHSA MDKHApORHOTO IPaBa, i TOro, K BOHO
3aCTOCOBYETHCA IO KibepBirtHu. OfHAK, C/Iif 3a3HAYNUTY, 10 HOCIOHVK He € Ipuind-
HO 000B’s13K0BMM i He Bifobpaxkae mormsigyu HATO un 6ymb-siKoi iHImoi opraHisarii
uy fgep>xaBu. HaTomicTb BiH MiCTUTDh BUHATKOBO IYMKM €KCIIEPTiB-Y9aCHMKIB, KOXKEH
3 SIKUX i€ B 0cobumcriit sikocti. KpiM Toro, OCIOHMK He Hafjae XOTHMX PEKOMEHA-
LI CTOCOBHO TOT0, SIK IIPaBO IOBVHHO P03 sICHIOBATVICh Ta PO3BMBATICD; BiH IPOCTO
BUKJ/Ia[la€ HOPMU Ta KOMEHTYE IIPaBo 3 NOIJLAAY eKCIepTiB-y4acHMKiB. [TocioHuk Oys
omy6ikoBanmit y 2013 poui BupaBaunTBoM «Cambridge University Press».

o Jus. Michael Schmitt (ed.), Tallinn Manual on the International Law Ap-
plicable to Cyber Warfare, Cambridge University Press, Cambridge, 2013,
300 pp.

Apwmisa Crnonydennx IlITaTis cniBnpaljoe 3 BUpOOHNYMMM HiATIPUEMCTBAMM i1 YHIBEpCUTETAMM

B rajIysi BUBYEHHsS MiKpOPOOOTOTEXHIKM i pO3BUTKY TEXHOJIOTIN, 1110 A€ MOXJIMBICTD COJIa-
TaM H0o6aunTy HebesNeKy, AKa BUHMKAE 32 MEXXaMy iXHBOTO HOJIA 30pY, 3a JOIOMOTOI0 aBTO-
HOMHIX POOOTIB pO3MipoM 3 KaxkaHa 4y KOmi6pi, uu HaBiTh Aposodim, 2012 p.

US Army/RDECOM



(B) TloTouni po3poOneHHs: HAHOTEXHOIOTII Ta AaBTOHOMHI BUAK
030pO€EHHsT

[HIMMM TeXHOIOTIYHUMY PO3POOIEHHAMY, 10 MOXKYTb CIIPUYMHATY 3aHEIIO-
KoeHHs mopo BigmosigHocti MITI, € HaHOTeXHOMOTII 1 BCe OiIbII aBTOHOMHI
BUAM 030POEHHS, 110 3aCTOCOBYIOTCS Ha CydacHOMYy mori 600. Topi siK HaHO-
TEXHOJIOTII B)Xe BUKOPMCTOBYIOTbCA B IIOTOYHMX BilICPKOBMX OIl€paliifx, Iepe-
B&KHO [UIA MifiBUIEHHS e(DeKTMBHOCTI TIeBHUX OOEMPUIACiB Ta GPOHBOBOTO
3aXUCTY, /ISl PO3POO/IEHHSI III/IKOM aBTOHOMHIX POOOTIB, 3AATHUX IPUIIMATI
pillIeHHA OO BCTAaHOB/IEHHA i 06e3 y4acTi MofuHY, IOTPiOHO Iie KilbKa fie-
cATUITD. IIpoTe, 114 epcrexTHBa 4iTKO BUCYBA€ MMTAHHA O[O OIEPATUBHOTO
KOHTPOJIIO HaJ TaKVMI CHCTeMaMy 30poi Ta IOPUANYHOI, @ TAKOXX KpUMiHA/Ib-
HOIO Bi/ITIOBiJJa/IbHICTIO 32 KOy, 3aIIOfisAHY HUMI Y pasi [iiif, KOTPi MOPyLIyIOTh
MITI. HaiiBa>xnuBile TyT 3a3HAYUTH, IO BiflIOBi/Ja/IbHICTD 3a Te, mo6 Bci 3a-
cobu Ta MeTOM, AIKi BUKOPMCTOBYIOTBCA B 30pOITHOMY KOHQIIKT, BimmoBimam
MITI 3apxzay Oype NOKIaaTUCh Ha CTOpiH KoH(ikTy. KpiM Toro, Oyab-sxa in-
AUBifyanbHa Aif uM Oe3NiAMbHICTD, 110 CTAaHOBUTD HopyiueHHA MITI, samma-
TUMETbCS MIPEMETOM CYHOBOTO IepecilifiyBaHH:A Ta MOKapaHH:A, HaBiThb AKIIO
OCTaTOYHe «PillleHHs» 100 BYMHEHHS 3a3HAYEHOTro 37I04NHY 610 MPUITHATO
3a JIONIOMOTOK0 MAIMHM Ha OCHOBI IIPOTPaM Ta a/IfOPUTMIB, a He B PeXKMMI Bifi-
TaHHA KOMaH]] y pealbHOMY 4Yaci 3a y4acTIO JIIO/IMHM-OIepaTopa.

— Indopmauito po 30608’ 13aHHS [iepKaB IPOBOANTY OPUANIHY
OLIiHKY HOBMX TeXHOJIOTill 030poeHH: fuB. y [maBi 3.V.5.

4.5 Ilosara mo MI'TI
IOpymyryHi Ta MpaKTHYHI TPYAHOII], [0 BMHMKAIOTh BHACI/IOK 3MiH y Cy4ac-
HOMY CepefioBUII 6e3IeKy, CIPUYMHIIIA IUTyTaHVHY Ta HeBU3HAYEHICTb He
TiIBKM 1IOJO BiZMIHHOCTI MK 36poiiHMMM KOH(IIKTaMM Ta IIPaBo3acToCy-
BaHHAM, a J1 [IOf0 TpaamuiiiHol kinacudikarii oci6 sk UMBUTBHUX TPOMASIH
Ta KOMOATAHTIB, a TAKOXX LI0Z0 BCTAHOB/IEHHSI YaCOBMX Ta TeorpadiyHmx Mex
«11071s1 6010». SIK CBiffYaTh CIIOPM LIOO IPABOBUX HOPM, sIKi PETY/IIO0Th PisHi
aCHeKTH «BillHU i3 TepOPM3MOM», 10 BeieTbcs Cromydennmu IlTaTamuy, Taka
IUTyTaHMHA /i HeBM3HAYEHICTh TaKOX MOPOAM/IN CYMHIBU IIOfI0 JOCTaTHOCTI
IPaBOBOTrO perymoBaHHsa cydacHoro MI'TI st mopomaHHsa HOBUX IPOOTIeM Y
ranysi 6esmexkn XXI cromitTs. Y BifNOBiab Ha Iie pisHi 3alliKaB/IeHi CTOPOHU
3aII0YaTKYBa/IMl BXK/IMBI IIPOLECH, CIPsAMOBAHI Ha aHA/I3, MifTBEPIKEHH
Ta yrouHeHHs 3micty MITI y cdepax, o CIPUIMHIIOT 0COOIIBE 3aHEIO-
KOEHHS B TYMaHITapHOMY IIpaBi. 30KpeMa, HellIofJaBHO 0 IX 4Yyc/Ia BBifIIa
ininjaTuBa MKYX 110710 IOCM/IEHHS TIPaBOBOIO 3aXMCTY XKePTB 30pOIHUX
KOH(QJIIKTIB Ta crinbHa iHinjatna IlIBeinapii Ta MKYX mopo 3minHeHHs
MexaHisMiB iMremenTanii MI'TI (muB. TexcroBmit 6mok 9, Ilmasa 7.111.4.6). L1i
HpOLIeCH TPUBAIOTH, ajle B)Xe MO)KHA 3pOOMTI [iBa MOIEPeNHiX BUCHOBKU 3
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Tocmirans Keiicaneit B Maraginry (Comari), 1991 p. 3BepHirb yBary Ha embmemn YepBOHOTO
Xpecta ta YepBoHoro IliBMicans i Ha Hammc Ha CTiHi, 1[0 3a00pOHsAE BXOAUTH [0 OYAiB/ 31
36po€ro.

HiAroToB4O0i poOOTH Ta MOYATKOBYX AMCKyciil. [liicHo, neaxi cdepu MITI mo-
TPe6YIOTh MOAANIBIIOro 3MIl[HEHHS I/ KPAIloro 3aXMCTY ocib, Aki morepra-
I0Th Bif BIVTMBY Cy4acHMX 30poitHuX KoHMmiKTiB. OfHaK, HAOLIbII HaraIbHA
ryMaHiTapHa moTpeba MOJIsAra€ He B IPUITHATTI HOBUX MPABWIL, a B 3a0esIle-
YeHHI paKTUIHOTO JOTPUMAHHS iCHYI04O0I IPaBOBOi HasL.

—  Indopmaniio npo iMmmremeHTario ta gorpumanss MITI gus. y Irasi 7.

— Indopmaniio mpo ocobnusy pons MKUX mjozo iMniemenTarii
Ta forpumanHa MITI pus. y Inasi 8.

Hiznarucs 6inpme (Kopotka icropisa possurky MI'TI Ta medxi BUKINKM Cy-
YacHOCTI) %7

The Story of an Idea, film, ICRC, 2008. TocTyn 3a mocumaHaAM: http://www.
youtube.com/watch?v=0IwB-Y6FUjY. Takox pociiicbkoro MoBoio: https://
www.youtube.com/watch?v=MIgVISd2C7¢c

Henry Dunant, A Memory of Solferino, ICRC, Geneva, 1986, 147 pp. Takox
pociiicbkoro MoBolo: [ronaH, AHpy. BocmomuHanue o 6urse mpu Conbde-
puno. Mocksa, MKKK, 2009.

57 ¥Yci pokymentn MKUYX focTymnHi 3a MOCHIAHHAM: WWW.ICIC.0rg


http://www.icrc.org
http://www.youtube.com/watch?v=oIwB-Y6FUjY
http://www.youtube.com/watch?v=oIwB-Y6FUjY
https://www.youtube.com/watch?v=MIgVISd2C7c
https://www.youtube.com/watch?v=MIgVISd2C7c
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Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 3: Historical development of
international humanitarian law, pp. 139-148. TakoXX pOCiliCbKOI0 MOBOIO:
Caccomn, Mapko u bysbe, AnTyaH. IIpaBoBas samuTa BO BpeMs BOJHBI.
Mocksa, MKKK, 2008. ['taBa 3: VIcTopriueckoe pa3BUTIE MEXIYHAPOHOTO
IYMaHUTAPHOIO 1IPaBa, C. 133-142.

Mary Ellen O’Connell, “Historical development and legal basis,” in Dieter
Fleck (ed.), The Handbook of International Humanitarian Law, 3rd ed.,
Oxford University Press, Oxford, 2013, pp. 1-42.

Gabor Rona, “Interesting times for international humanitarian law:
Challenges from the ‘war on terror,” The Fletcher Forum of World Affairs, Vol.
27(2), Summer/ Fall 2003, pp. 55-74.

Robin Geiss, “Asymmetric conflict structures,” IRRC, Vol. 88, No. 864,
December 2006, pp. 757-777.

“Private military companies,” IRRC, Vol. 88, No. 863, September 2006. Taxox
pociiicpkoro MoBoto: YacTable BoeHHbIe Kommanyy // MOKKK. 2006. T . 88,
Ne 863, ceHTAOPD.

“Business, violence and conflict,” IRRC, Vol. 94, No. 887, Autumn 2012.
“New technologies and warfare;” IRRC, Vol. 94, No. 886, Summer 2012.

ICRC Advisory Services on International Humanitarian Law, What Is
International Humanitarian Law?, 2004.

“Current debates on THL,” webpage, ICRC. Jloctyn 3a mocunannam: https://
www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl. Takoxx pociii-
CbKOI0 MOBOIO: https://www.icrc.org/ru/war-and-law/contemporary-challenges-
for-ihl

Ak 3axou 3axuwac nio vac eivtnu?

Crpasa Ne 85, CIITA, ITpusoBi cripaBy (Takoxx pociiicbkoro MoBoxo Crpasa 69).

CopaBa Ne 263, CIIA, Craryc Ta NOBOJ)KEHHs i3 3aTpMMaHUMU, IO
YTPUMYIOTbCA Ha BilICbKOBO-MOPCHKili 6a3i I'yaHTanaMmo.

Crpaba Ne 286, Koudikr y 3axigninn Caxapi (TakoX pociliCbKOI0 MOBOIO
CrpaBsa 234).

CopaBa Ne 288, CIIA, Tepopuctuunmit akt 11 BepecHs 2001 p. (Takox
pociiicpkoio MoBoto CripaBa 236).


https://casebook.icrc.org/law/fundamentals-ihl#toc-c-historical-development-of-international-humanitarian-law
https://casebook.icrc.org/law/fundamentals-ihl#toc-c-historical-development-of-international-humanitarian-law
https://www.icrc.org/en/doc/assets/files/other/irrc_864_geiss.pdf
https://www.icrc.org/en/international-review/private-military-companies
https://international-review.icrc.org/reviews/irrc-no-887-business-violence-and-conflict
http://www.icrc.org/eng/resources/international-review/review-886-new-technologies-warfare/
https://www.icrc.org/en/download/file/4541/what-is-ihl-factsheet.pdf
https://www.icrc.org/en/download/file/4541/what-is-ihl-factsheet.pdf
https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/ru/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/ru/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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Cddepa 3acrocyBannsa MI'TI

M. Kokic/ICRC

Kabyn, Adranicran. llentp BoenHoi migrorosku, 2007 p. Ha depryBaHHi 4ieH KOHTHMHTEHTY
MiXXHapoHUX CWI CIpUAHHA OesIelli, HajlaHOro KonuuiHboo lOrocnascbkoro Pecry6mikoro
MakefoHi€ro.
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Crpykrypa

I.  AkryanbHICTb Ta BUSHAYEHHS TEPMiHY «30pOITHIIT KOHPIKT»

II.  BigMiHHiCTD MDK MDKHAapOOHMMM Ta HEMDKHApOAHMMU
36poitHNMY KOHQIIKTaMM

III. MibxunaponHi 36poiiHi KOH(IIKTY

IV. Boenna oxynanis

V.  HewmixHaponHi 36poitHi KOHQIIKTH

VI. 36poitHi KOHIIKTY 3 IHO3EMHIM BTPyIaHHIM

Pesrome

Sxmo Bin6yBaeTbcs 36poitHmit KOHGIIKT, OyAb-AKi Aii, BUMHEHi 3
IIPUYVH, OB A3aHNUX 3 LM KOH(IIKTOM, perymorbcs MITL

—  36poitHnit KOHQIIKT Mae Miclie, KON y BITHOCHMHAX MDK
Iep>KaBaMM 3aCTOCOBYETbCsA 30poliHa cmma abo BCTaHOB-
JIIOETHCSI BOEHHA OKYIALLst (MiNHAPOOHI 30potini KOHPIK-
mu), ab0 KON € TpUBaje 30pOiiHe HACUIBCTBO MIX YPSHO-
BUMM CIJIAMM Ta OPraHi30BaHMMN 30POVHMMIY TPYyIIaMI,
a60 MDX TaKVMY TpynaMu (HemiKHAPOOHi 36potiHi KoHPiK-
mu).

— Boenna okymais icHye Ti€xo Miporo i JOTH, 0K OffHA Jiep-
»KaBa 30epirae BiiiCbKOBY B/Ia[y HaJ BCI€I0 00 K YaCTIHOO
TEePUTOPIl iHIIOI fep>KaBM, HABITH SAKIO TaKa OKyIIAIlid He
3yCTpidae 30POITHOTO OIIOPY.

—  36poitHi KOHQIIKTY 3 iHO3eMHVM (BK/IIOYHO 3 MY/IbTVMHA-
I[iOHa/IBHNM) BTPYYaHHAM MPUITHATO BBXKATH MDKHAPOJ-
HIMMY 200 HEMDKHAPOJHUMM 32 CBOIM XapaKTEPOM 3ajIeX-
HO Biff TOTO, 411 BOHU Iepef6avaoTh 36pOitHi IPOTUCTOSH-
Hs MDK Jiep>KaBaMy 91 MDK Jiep>KaBaMy Ta OpPraHi30BaHUMU
30pOITHMMM TPyIIaMIL.

— 3 mpaBoBOro IOIVIAAY He iCHye iHIMX BUAIB 30pOIHMX
KOHGmiKTiB. IlopymIeHHs BHYTPILIHBOTO NOPARKY Ta BHU-
HYKHEHHs CUTyalil BHYTPIIIHBOI HAIIPY>KEHOCTi — 6e3mo-
PSIIKM, OKpeMi Ta CIIOpafiyHi aKTV HaCU/IbCTBA Ta MORIOHI
Zii — He BBOXAIOTHCSA 30POITHNM KOHDIIKTOM.
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I. AKTYAJIBHICTH TA BUSHAYEHHS TEPMIHY
«3BPOVMHUIN KOH®JIIKT»

MTITI crienia/ipHO IPM3HAYEHE [i/Is PEry/IIOBAHHS 30POTHIX KOHGIIKTIB. SIK
TaKe, BOHO MICTUTD A€Ta/IbHI IOTI0XKEHHS, 110 PETYIIIOI0Th 3aCO0M Ta METOAN
BeJleHHsI O0IOBUX [Iill, @ TAKOXX 3aXMCT 0Ci6 Ta 00’ €KTIB, sAKi MOTPATIVIIN ITifT
B/Iafly CTOPOHU, 110 Boloe. [I[oitHO BuHVIKa€e 30poitHIIT KOHDIIIKT, Oyab-aKi
Iii, BYMHEHI 3 IPUYNH, IIOB A3aHNUX i3 [[M KOHQIKTOM, TOBMHHI BifmoBiga-
i MI'IL I HaBmaku, MI'TI He omproeThes Ha MXKiep>kaBHI KOHPOHTAILLI,
sIKi He MiIafaloTh Miff KaTeropio 36poitHnx KOHGIIKTIB, a60 Ha BUITAJKN
MOPYLIEHHA BHY TPIlTHHOTO MOPAJKY Ta BUHMKHEHHA CUTYallil BHYTPilIHbOI
HaIIPY>KeHOCTi, Taki AK 6e3MopsKM, OKpeMi Ta CIIOpagWyHi aKTU HaCU/Ib-
CTBa, a TAKOXK IOAIOHI Ail, 1110 He OCATal0Th PiBHA 30pOTHOr0 KOHGIIKTY.”

OTxe, 3a BificyTHOCTI 36poitHOr0 KOHQIIIKTY OyIb-AKi Cynepeuku MiX fep-
>KaBaMu Ta OyIb-AKi IMTaHHA IHAMBIIya/IbHOTO 3aXMUCTY 0Ci6 IOBMHHI 6yTH
BHUpillleHi BiTIOBiTHO [10 ITpaBa, 1[0 3aCTOCOBYETbCA B MUpHMIT yac. Hampu-
KJIafl, TPOMaJIsTHU OfHI€T mepyKaBy, sIKi 3aTpuMaHi B iHILIIN JepKaBsi, 6YAyTh
3aXMIleHi IPaBOM IIPaB JIOAVHI i, 3a/IeXXHO BiJ 0OCTAaBUH, MOXYTb KOPH-
CTYBAaTMCA JUIJIOMAaTUYHUM Ta KOHCY/IBCBKVM 3aXMCTOM JI€P>KaBM CBOTO
HOXOJKEeHHs a0 KOPUCTYBATUCA 3aXMCTOM BillTOBIHO O MIXKHapORHOrO
npaBa 6ixeH1iB. OfHaK, BOHM He MATUMYTb IIpaBa Ha CTaTyC Ta 3aXUCT, Ie-
penbauennit JKeHeBcbKuMYM KOHBEHLIAMY 1949 POKY, SIK, HAIIPUKIIAJ, IPaBO
Ha BisuTy npepcrasHukiB MKYX, AkuM HafinAw0Tb BillcCbKOBOIOTOHEHNX
a60 uuBinbHUX iHTepHOBaHMX 0Ci6. KpiM TOTO, y cuTyarisx, ski He gocsira-
I0Tb TTIOPOTY 30POITHOTO KOHQIKTY, OYAb-AKe 3aCTOCYBaHHA CUIN 9N iHIIe
3IiVICHeHHA JepyKaBOI0 BIaJJHIX OBHOBa>KeHD IIPOTH I'PYII Ta OCi6 Ha Tepu-
TOpii ii IopMCcAVKIIIT perymoeTbcs IpaBoM IIpaB JIIOANHY, i Oyb-sKe HACUIIb-
CTBO M iHIIIa IIKO/}a, 3aMOfiAHA TAKMMM IPyIIaMy Ta 0cobaMu, MiAnajae mif
IOPUCIMKIIIO IPaBOOXOPOHHMX OPTaHiB i PETYIIOEThCA HacaMIlepes, Hallio-
Ha/JIbHUM 3aKOHOJABCTBOM.

Xoya icHyBaHHS 30pOITHOr0 KOH(MIIKTY € a6COMIOTHO MIePELyMOBO IJIs
sacrocyBanuss MITI saranoM, fesiki mepegbadeHi HUM 3000B’sI3aHHS MO-
JKYTb 3aCTOCOBYBATICA Y MUPHUII Yac, a IIeBHi JI0r0 IOIOXKEHHS OO 3aXM-
CTY MOXYTb fisiTv i micia 3akindenHs 30porHoro xoHdikTy. Hanpuknag,
6araTo yrop po 030po€HH:A 3a00pOHAIOTH JepyKaBaM He JIVIIe BUKOPUCTaH-
H, a J1 po3po0/IeHHs, HAKOIMYEHH s, BUPOOHUIITBO Ta MPOIaXK MeBHOI 36poi
i BUMaraioTh IPOBOAUTH IOPUANYHY OLIHKY PO3pobIeHHA ab0 mpujdaHHA
Oynb-s1xoi 36poi Ha BigmosifHicTs nonoxeHHssM MITLY [lep>xaBy TaKoX 30-
60B’s13aHi B MUPHMIT Yac 3abe3eTyBaTy HABYAHHS TA HOLIMPEHHS 3HaHb Ta

59 JIIIL Cr. 1(2).
60 Jus. ImaBy 3.V.5.
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indopmamnii 3 MI'TI, a Takox poscrizysaTu rpy6i nopyutenns MI'TI (BoeHHi
37I04MHM) Ta 30iJICHIOBATY CyIOBe NepecifyBaHHA 3a ix BunHeHHA.®! Kpim
TOro0, 0c0011, 1036aBJIeHi BOJI 3 IPUYNH, OB A3aHMX 31 30pOITHNM KOHQIIIK-
TOM, 3/IMIIAIOTLCA Tif 3axyucToM MITI, nokn BoHM He 6ynyThb 3BiNbHEH] Ta
He [IOBEpHYThCs Ha 6aThKIiBIIHY, a00 iXHill cTaTyc iHAKIIVM Y1HOM He Oyze
BperynbOBaHNI, 3a HEOOXITHOCTI, 1 Yepes poKM mic/st 3aKiHYeHHsT KOHQTIK-
Ty. Tak camo, MI'TI 3anuiaeTbcs 3aCTOCOBHUM Ha TEPUTOPIAX, 110 3a/IMIIIa-
I0TBCSI OKYIIOBAHVIMI ITiC/IsI IPUIIVMHEHHsI aKTUBHUX OOOBUX Ail, ZOKM He
Oynie IpuUiTHATe IOJTUYHE PillleHHA LIOA0 iX cTaTycy.

Hespakarouy Ha CyTTEBi IPaBOBi Ta r'yMaHiTapHi HAaCIiIKY, 1[0 BUHUKAIOTh
BHAC/IiIOK 30pOITHOr0 KOHQIIIKTY, HOroBipHe IpaBo He Iepenbadae Bcebiy-
HOT'O Ta TOYHOTO BM3HAYEHHs TOTrO, IO Take 36portHmit Kokt Tryma-
YeHHs Ta PO3’ACHEHH I[bOTO MOHATTS 3HAYHOIO MiPOIO 3a/IeXXNTh Bifj Mpak-
THUKM Jiep>KaB, MDKHAPOJHMX CYAIB Ta BUCHNX-IIPaBO3HABIiB.*

II. BIDMIHHICTb MDK MDKHAPOIOHVMMI TA
HEMDKHAPOJHVMMU 3BPOVTHUMU KOH®TIKTAMU

Horosopu 3 MI'TI po3pisHs0Th fBa BUAY 30pOTHIX KOHQIKTIB: (a) minHa-
pooni 36poiini koH@nikmu, WO BifOyBaOTCA MDX BOMa abo biblue gep-
XaBaMu, 1 (6) HemiicHapoOoHi 30poiini KoH@rikmu, Mo BifOyBaOTbCI MK
Jep>KaBaMM Ta HEYPSOBMMU 30pOMHMMH Tpymamy abo uine MK LMK
rpymamiu.

LIst AuXOTOMist MK MI>XHAPOJHUMIY Ta HEMDKHAPOFHUMIY 36POITHIMY KOH-
¢rikTaMu € pe3y/IbTaToOM IOJITHYHOI icTOpii, a He BilicbkoBOI HEOOXiTHOCTI
4y ryMaHiTapHux norpe6. IIpoTsarom cTomiTh CyBepeHHI iep>KaBy peryiio-
BaJIM CBOI BiTHOCMHM K Y MUPHI, TaK i y BOEHHI Yacu 4epes3 JOroBOpM i 3BU-
4al — TpajuIilo, 110 TPYHTYEThCA Ha B3aEMHOMY BM3HAaHHI HalliOHa/TbHOTO
CyBEpeHITeTy Ta MDKHApPOLHOI IPaBOCy6’eKTHOCTI. I HaBmaKy, ypsiau BxKe
IABHO YMHM/IY OIip BK/IIOYEHHIO [eP)KaBHUX 3aXOfiB 3 MiATPUMKU IIPaBO-
HOPSALIKY Ta TPOMaZChKOI Oe3IeKy B MeXKaX CBOIX TepUTOpiaIbHUX KOPJIOHIB
Io cepu perymoBaHHSA MbKHapopHOro npasa. CaMe TOMY BHECEHHS KOH-
IeMii «<HeMi>XHapOXHMUIT 36 pOITHMIT KOHQIIIKT» Y CIINbHY CTATTIO 3 OY710 BU-
JATHOIO TIOfi€l0 B po3BUTKY Ta Kopgudikaril MITIL. 3 11b0ro MoMeHTY OpraHi-
30BaHi 30pOITHI rpynu BBaXKAIOTbCs «CTOPOHAMI» B 30pOITHOMY KOH(IIIKTI
31 cBoiMU BracHUMM 300608’ I3aHHSAMU BifIOBIJHO 0 MDKHAPOFHOTO IIPaBa,
He3an1eXXHO BiJT O(biuiﬁmoro BU3HAHHS HasIBHOCTI 36p0171H0r0 KOH(b)IiKTy 3i

61  Jlus. ImaBy 7, Pospinm I1.2.1 V.3.

62 Iudopmanio 10A0 AKTYanTbHOCTI Ta BM3HaueHHsA 36portHoro kondmikry aus. ICRC,
How is the Term “Armed Conflict” Defined in International Humanitarian Law, Opinion
Paper, March 2008.
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CTOPOHM JIep>KaBM, 10 IM IPOTUCTOITh. BogHOoYac, mep>KaBy-yJacHMI Ha-
TOJIOLIYBA/IN, 1O TIOIO>KEHH:A CITiIbHOI CTATTi 3 «He BIUIMBAIOTH Ha IIPaBo-
BUII CTAaTyC CTOpiH KOHQIiKTY».® IHIIMMM ClI0BaMu, OTOBipHe BM3HAHHSA
OpraHi3oBaHMX 30pOJHMX IPYH K CTOPiH, LII0 BOIIOTH, He Ilepefbavae Hi
TOTO, III0 BOHM € JIETITUMHUMMU, Hi TOrO, 1[0 BOHM MalOTh IIOBHY IIPaBO-
Cy0’eKTHICTb BIfIIOBIZHO ;O MDKHapopgHoro mpasa. Lls icTopmyHa OCHOBa
copmysaa cydacue gorosipue MITI, 1o B pe3ybrarti € 3Ha4HO Oi/bII fie-
TQJIBHUM CTOCOBHO MDKHApPOJIHUX, HDK CTOCOBHO HEMDKHAPOZHUX 306pOii-
HVIX KOHQJIKTIB, X04a JI0ro 06IpyHTYBaHHA 3 TYMaHITapHOTO Ta BiliCbKOBO-
TO IIOIVIAMY, 38 3MICTOM, OZHAKOBe /1 000X BUAIB KOHPIIKTIB.*

HesBakaroun Ha IIpaKTU4Hi IOAIOHOCTI, BCe 5K iCHYIOTh Bak/IMBi BifMiHHO-
cTi MDK MDKHapOZHMMM Ta HeMDKHAapORHUMMU 30pOiHMMM KOH(IiKTamu,
yepe3 sIKi iX HeOOXiJHO pO3MEKOBYBATH.

HaiiBaxxuBinra BiIMiHHICTb CTOCY€ETbCS HOPOTY HACUIBLCTBA, HEOOXITHOTO
IS TOTO, 106 CUTYaLlisA BBaXKanacsa 36poitHuM KoH(IiKToM. 3 orIAfy Ha Te,
110 jus ad bellum Hakagae 3aranbHy 3a00POHY Ha 3aCTOCYBAHHS CHMIM MDX
Hep>kaBamit, OYIb-sIKUIT TaKMIT BUIAZIOK MOXKHA PO3IJIALATI SIK BUSIB BOEH-
HMX HaMipiB Ta CTBOPEHHS CUTYaIlii MDKHAPOFHOrO 36pOITHOrO KOHQIIKTY,
mo nosuHHa perymoBatica MITI. Ha mporusary npomMy, Ha CBOiif BIacHil
TePUTOPIi lepyKaBM MOBMHHI MaTy MOXX/IMBICTh 3aCTOCOBYBATH CUTY IPOTHU
rpym abo oKkpeMux oci6 3 MeTolo 3abesIeueHHs IIPaBONOPSIKY, & 3aCTOCY-
BaHHSA CVUIM TaKUMMU TPYIIAMU UM OKPEMVMH 0COOaMU OffHe IPOTH OJFHOTO
YI IPOTH Jep>KaBHMX OPTaHiB 3arajioM 3a/IMIIA€ThCA MUTAHHAM HalliOHa/Ib-
HOTO KpMMiHaJIbHOTO IpaBa. SIK HaC/IiIOK, MOPIr HACU/IBCTBA, HEOOXiHMIA
IVIs1 BUHVIKHEHHA HeMDKHapOJHOro 30pOoiiHOTrO KOH(IIIKTY, i, OTXe, 3acTO-
coBHocti MI'TI, 3HaYHO BUIMIL, HDK [T MDKHAPOJHOTO 30POITHOTO KOH-
¢nikry. Ille opHi€0 BOX/IMBOWO NPUYNHOW 30€peXeHHA BIIMIHHOCTI MiX
MDKHAPOIHUM Ta HeMDKHaPOSHUM 36poitHUM KOHGIIKTOM € mo3uiyis 6ara-
THOX JiePIXKaB, 1J0 IPUPIBHIOBAHHS IBOX BUAIB 30pOitHIX KOHIIIKTIB MOXe
CIIpUIIMATHCS K HAIaHHs 30POIHIM OMO3ULIITHNM IPyIIaM MXXHAPOJZHOTO
CTaTyCy i, OTXKe, MifipBaT [JeP>KaBHUII CYBEPEHITET Ta 3a0X0YyBaTy IIOB-
CTaHHA.

BaxxnmBo 3a3HauMTH, 1O, SAK IPABOBi KOHLEMII, KaTeropil Mi>kHapOHOTO
Ta HEMDKHAPOJHOTO 30pOITHOr0 KOH(IKTY aOCOMIOTHO HOIOBHIOITb OfHA
OJJHY, OCKIIbK) OXOIUIIIOTh YCi MOXK/IMBI CUTYallil, 110 IPU3BOJATD IO 3a-
crocyBanHsa MI'TI. 3 0pUANYIHOTO MOITLAY YKOFHOTO iHIIIOTO BUAY 36pOitHO-
ro KoH(iKTy He icHye. SIk 6yne MoKasaHo, Iie He IepPelIKOKae ICHYBaHHIO

63 JKKI-IV, CainbHa cT. 3.

64 Jlns icTopuyHOTO OIMAAY TOAIN, [0 NpU3Benu o NpuitHATTA CHinbHOI cTaTTi 3, [UB.
ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field, 2nd ed., ICRC/
Cambridge University Press, 2016.
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IBOX BUJIB 30pOIHMX KOHQIIKTIB OZHOYACHO ab0 cuTyarii, Komu BinbyBa-
€TbCS IIepexifl Bif offHOro BUY 30poifHOro KOHGIIKTY fo iHIIOTO.

I11. MDKHAPOJTHI 35POVIHI KOH®JIIKTU

1. JorosipHe mpaso

Knacuuna dopma 36portHOro KOHGIKTY Mae MDKHApOSHMIT XapakTtep i
MOXKe BigbyBaTmch MK ABOMa abo 6Oinbiue pgepxkaBamu. Cporogui MITI,
1[0 Peryioe CUTyalil MKHAPOZHOTO 30pOITHOrO KOH(IIKTY, KOfupikoBa-
HO Hacamriepen; y [aasbkomy nonoxxeHHi 1907 poky, 4oTupbox sKeHeBCbKMX
KoHBeHIIifx 1949 poky Ta [logatkoBoMy mpoTtokori I. [lorosipue npaso fo-
HOBHEHO 6araTolo 6asoro 3Buyaesoro MITL.

CrinbHa cTaTTs 2 epenbavae:

«Ha JOMATOK JIO TIOJIOKEHb, AKi 3aCTOCOBYIOTHCA B MUPHMII 4ac, LA
KoHBeH1Iis 3aCTOCOBYETbCA IO BCiX BUIIA/IKiB OTOJIOIIEHOI BiltHM 4n
Oyab-AKOTO iHIIOr0 36pOITHOTO KOHQIIIKTY, 1[0 MOYKe BUHMKHYTH MDX
mBoMa 4nm 6inbire Bucoknmu JorosipauMy CTopoHaMM, HaBiTh AKILO
OJIHA 3 HUX He BU3HA€ CTaHy BiltHM»®; «(...) Ta Ko BciX BUNAAKiB 4acT-
KoBOI 260 moBHOI oKkymauii Tepuropii Bucokoi [Jorosipuoi CropoHu,
HAaBIiTh SKIIO L5 OKYIIALlis He 3yCTpidae >KOZHOT0 36pOitHOro Omopy».*

Ina pepxas, Axi patndikysamm JogaTkoBuil mpoTokon I, curyanii, sragani
Y CII/IbHIN CTATTi 2, TAKOXX OXOIUIIOIOTh:

«30portHi KOHQIIKTH, B SIKUX HapOAy BeAyTb 60OpPOTHOY MPOTH KO-
JIOHiaZIbHOTO IIAHYBaHHS, iHO3€MHOI OKyIalii Ta pPacUCTCBKMUX pe-
JKUMIB ISl 3[iJICHEHHA CBOTO IIpaBa Ha CaMOBM3HA4Y€HH:, 3aKpilie-
Horo B Craryri Opranisauii O6’egnannx Haniit Ta B Jexnapauii npo
NIPUMHLVIIN MDKHAPOJHOIO IIPaBa, 110 CTOCYIThCA APY>KHIX BiTHOCHH i
CriBpoO6ITHUIITBA MDXK fep)KaBaMu BifmosigHo o Craryty Opranisanii
O6’ennanux Haiiin».”

OTxxe, BUHUKHEHHA MDKHAapPOJZHOTO 36pOITHOrO KOH(MIIKTY CYTTEBO 3aile-
XKUTb BiJf IBOX €lIeMEHTIB, a caMe: IIPABOBOTO CTATYCY CTOPiH KOHMIIKTY Ta
XapakTepy MPOTUCTOSHHA MK HUMIL.

65 KK I-1V, Cuinbaa ct. 2(1).
66 KK I-1V, CminbHa cT. 2(2).
67 [OIII, Cr. 1(4).
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BombapayBaHH: B paiioHi genbry Mekoura, B’eTHam, 1974 p.

2. IIpaBoBmuii CTaTyc CTOPiH, [0 BOIIOTH

Mi>XHapOHMIT XapaKTep 30POITHOTO KOHPIIKTY 06YMOBIIOETBCS TUM, IO
BiH Bif6yBaerbcsa Mk Bucoxmmu [orosipummu Croponamu JKeHeBch-
KUX KOHBeHIil 1949 poxy, AKuMM MOXYTb OyTu nuire gep>xasi.®® Ilep-
>)KaBU-y4JacHMIN JJolaTkoBOro mpoTokony I Takox morogmmnch BU3HATHU
HeBHi TUIIN HalliOHa/IbHO-BU3BOIbHNUX PYXiB «CTOPOHAMM» Mi>XHapOJHOTO
36poitHOTrO KOHQIIIKTY, X04a Ha Yac KOHGIIKTY BOHU He KBami(iKyHThCs
AK CyBepeHHI JepXaBM 3a MDKHapORHUM NpaBoM.* 36poiiHi 3iTKHeHHs
MDK CTOpOHaMM, SIKi He € Hi fiep>aBaMU, Hi HalliOHa/IbHO-BU3BOJIbHYMU
pyxaMmu, He MOXYTb PO3IJISIAATHUCS K MDKHapOAHi 36poitHi KoHiKTH,
aszie BOHU € a00 HeMDKHAapOJHUMM 30poitHIMY KOH(IIKTaMM, a60 iHIMMNI
CUTYalLliIMI HaCU/IbCTBA.

68  JKenescoki KoHBeHIIii 1949 p. 6ynu 3aranbHO paTudikosani, a came 196 aep>xaBamn (J1ro-
it 2016 p.).

69  Jus., nampuxnaz, JIT1, Ct. 96(3), 10 Hajlae TaKMM pyXaM MOXK/IMBICTb — 3a JOIIOMOTOIO Off-
HOCTOPOHHBOI 3a51BM, a/[pECOBAHOI IETIO3UTAPII0 — B3ATY Ha cebe 30008 I3aHHS 3aCTOCOBY-
BaTu KeHeBcbki koHBeHIIii 1949 poky Ta [logaTkoBuit mporokon I. Ha MOMeHT HanucaHHsA
IIbOTO MiPYYHIMKA TaKa MOK/IMBICTD 6y/Ta BUKOPHCTAHa JIMIIe OFMH pa3, a came OpoHTOM
«ITonicapio» y uepBHi 2015 poky. [Jus. Protocole additionnel aux Conventions de Genéve du
12 aoiit 1949 relatif a la protection des victims des conflits armés internationaux (Protocole I),
Listes des réserves et déclarations, Autorité ayant fait la déclaration de larticle 96, paragraphe
3, webpage, Swiss Federal Department of Foreign Affairs. Joctyn 3a mocumannsam: https://
www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-
internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-
aux-conventions-degen%C3%A8ve-du-12-a0%C3%BBt-1949-relatif-a-la-protection-des-
victimes-des-conflits-armes-internationaux-%28protocole-1%29.html

ICRC


https://www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-degen%C3%A8ve-du-12-ao%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-conflits-armes-internationaux-%28protocole-i%29.html
https://www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-degen%C3%A8ve-du-12-ao%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-conflits-armes-internationaux-%28protocole-i%29.html
https://www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-degen%C3%A8ve-du-12-ao%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-conflits-armes-internationaux-%28protocole-i%29.html
https://www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-degen%C3%A8ve-du-12-ao%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-conflits-armes-internationaux-%28protocole-i%29.html
https://www.eda.admin.ch/eda/fr/dfae/politique-exterieure/droit-international-public/traites-internationaux/depositaire/protection-des-victimes-de-la-guerre/protocole-additionnel-aux-conventions-degen%C3%A8ve-du-12-ao%C3%BBt-1949-relatif-a-la-protection-des-victimes-des-conflits-armes-internationaux-%28protocole-i%29.html
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3. IIpupoma koH}poOHTANLIL: «BiitHa», «30POITHIIT KOHTIKT»
Ta «OKyHaIisg»

MixxnapopHi 36poiiHi KOH(IIKTH — BOEHHI IPOTUCTOSIHHA MK JBOMA a0
6inpie gepxaBaMu. TpamguIfiiiHO [lep>KaBy BUCTOBIIOBAIN CBill BOEHHMUIA
Hamip (animus belligerendi) depes o¢iniiiHi oronouieHHs BiltHYU, AKi, ipso
facto, BCTaHOB/MIOBA/IY IOJITUYHUI CTAH BifHM i CTaBany NPUYMHOIO 3a-
CTOCyBaHHs TpaBa BiitHU (jus in bello) Mibx HuMM, HaBiTh 3a BifCyTHOCTI
BiIKpuUTHX 6ONOBUX Aiil. BracHe xaxyunm, TpapuiiiiHe mpaBo BiltHM LIMp-
e, HbXK MITI, ToMy 110 BOHO MICTMTD He /Mile T'yMaHiTapHi IpaBuIa, ane
i, (baKTMt{Ho, BCi HOpMU, fIKi PErylI0Th BiJHOCUMHN MDK [epKaBaMMu, 110
BOIOIOTb. BOHO TaKO>XX MiCTUTD IIOJIO>KEHHS IIPO AUIUIOMATUYHi, eKOHOMIYHI
Ta JOTOBipHi BifIHOCHMHM, a TAKOXX IIPO NPaBOBE IIOJIOKEHHS HENTPaTbHUX
mep>xaB. BogHouac, Tpaauiiiine npaBo BiiiHM € Oinbin By3bkuM, HX MITI,
OCKi/IbKM BOHO 3aCTOCOBYETHCS JIMIIIE M Yac 0QilifiHOTO CTaHy BiltHM MK
nep>kaBamu, Tofii AK MI'TI BcTaHOB/MIOE MiHIMa/IbHI CTaHZAPTY TYMaHHOCTI,
AKi 3aCTOCOBYIOTBCA B OYIb-AKOMY 30pOiiHOMY KOHQIIKTI, He3aIeXHO Bift
HAsABHOCTI ITOJIITUYHOTO CTAHy BiliHM.

[Tpotsarom ABafLsATOro CTOMITTSA 0QililiHi OroNoNIeHHS BiilHM CTaBajIi BCe
MEHUI IMOUIMPEHVMMY, a MOMITMYHA KOHILEMNIiA «BiJIHM» MEePEeBAXKHO 3aMi-
HITach GakTUYHOI KOHLEIII€0 «30poitHOro KoH(ikTy». ChorogHi BBa-
YKA€TDCsI, 110 MDKHAPOLHMIT 30pOIHIIT KOHGIIKT BUHMKAE 3 TOTO MOMEH-
Ty, KOJIU iep)KaBa BUKOPMCTOBYE 30 POIIHI cCi/y IPOTH IHIIOI Iep>KaBy, He-
3aJI©KHO Bifi IPMYMH 4M IHT€HCUMBHOCTI IPOTUCTOAHHS, 1 He3a/Ie)KHO Bif
TOrO, 4y 0(ililiHO OTONOIIEHO YM BU3HAHO MOJIITUYHNUII CTaH BiliHN. Xo4ya
Iie 3pifjka sTaflyeThCs B IpellefieHTHIl MpakTuIi abo HayKoBill miTepaTypi,
icHyBaHHA BOEHHOTO HaMipy 3a/IMIIAETbCA MOTEHIIINIHOIO MePeNyMOBOIO
icHyBaHHA MDKHapogHOro 36poriHoro koHdikry. Lle o3Havae, 1Mo 3acTo-
coBHicTp MI'II He Moxe 6yTu 06yMOBIeHa NMuille IOMUIKOBUM ab0 BU-
MaJKOBYMM 3aIOMITHHAM LIKOAY ab0 HACUIBCTBOM 3 OOKY 0cib, sKi Ai0TH
6e3 cxBajleHHsI 60 MOBYA3HOI 3TOAM [iePXKABH, SIKY BOHM IIPEACTABIISIIOTh.
Taxi Ail MOXyTb CIIpMYMHNTY IPABOBi HACTIAKM IOJO BifmoBiganbHOCTI
mepxkaBy, (A mpuKIafy — o0OB’A30K BMIUIATUTU pelapaniio), ame He
IpU3BERYTh KO 30pOitHOro KOHGIIKTY 3a BiICYTHOCTI BOEHHOTO HaMipy.
[TpoTe, AKIO TaKMil HaMip IPUCYTHIl, HaBiTh He3HAYHI BUIAAKM 36pOii-
HOT'O HaCU/IbCTBA, TaKi AK OKpeMi NIPUKOPAOHHI iHUMIEHTH, 3aXOIJIEHH S
OJIHOTO yB’sI3HEHOTO a60 IOpaHeHHs 4i BOMBCTBO Xo4a 6 OfHIEl MOANHY,
MOXYTb OyTi gocratHiMu g 3actrocyBanHsa MITI, sAxe perymoe MikxHa-
ponHi 36poitHi KoHmiKTH.”

70 ICRC, Opinion Paper op. cit. (note 62); ICRC, Commentary on the First Geneva Conven-
tion, 2nd ed., 2016, op. cit. (note 64), Art. 2; [{us. takox ICTY, The Prosecutor v. Dusko
Tadi¢ a/k/a “Dule,” Decision on the Defence Motion for Interlocutory Appeal on Jurisdic-
tion, Appeals Chamber, 2 October 1995, Case No. IT-94-1-AR72, para 70.
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IMopo 1poro HeoOXifHO BKA3aTH Ha HMU3KY 3aCTEPEXKeHb. Y KOHKPETHOMY
BUIIAJKY HalliOHa/IbHO-BM3BOJILHNX PYXiB HeOOXiTHMII MOpIr HacUIbCTBA
MO>Ke Oijblile BiIIoBizaTV cuTyanii HeMi>XXHapOJHOro 36pOoitHOro KOHGIiK-
Ty 3aJIeXKHO Bifi TOro, un pakTiyuHi 06cTaByHM Oi/bllle CXOXKi Ha BifHOCHHNU
MDK CyBepeHHUMM JepKaBaMu abo MDX [iep>)KaBHMM OPTaHOM Ta Heflep>KaB-
HOI0 36poitHOI0 rpymon. Kpim Toro, y fBoX BumagKax MbKHapOmZHMII 36po-
JIHMIT KOH(IIKT MOXKe TAaKOXK BUHMKATH 3a BIICYTHOCTI BIIKPUTUX OOIOBUX
nirt. Tlo-nepire, 3acTocosricts MITI Bce me Moxe 6yt 00ymoBieHa 0di-
LiliHUM oronomeHHAM BiiiHu. ITo-gpyre, MI'TI aBTOMaTHYHO 3aCTOCOBYETh-
Cs1, KOJIU TepUTOPisi OfHI€El AepyKaBy IIOBHICTIO a00 YaCTKOBO OKYIIOBYETBCS
iHIIOK0 Aep)KaBolo 6e3 sIBHOI 3rofM i€l AepyKaBy, HaBITh AKIIO TaKa OKYIIa-
11is1 He 3ycTpida€e 36POITHOTO OHOPY.

Y mifcyMKy, 3a Bificy THOCTi 0il[i/fHOTO OrO/OIIeHH BilfHM, BOEHHMIT HaMip
BUIUTUBAE 3 PaKTUUHUX 0OCTABUH, a He 3 0(iliifHOro BU3HAHHS O TUYHO-
ro CTaHy BiiiHU. ICHYBaHHS MDKHAapOZHOTO 36POITHOrO KOH(QIIKTy BM3HA-
YAEThCS, TIePeAyCiM, TUM, L0 HAacIpaBpi BinbyBaeTbcs.”! SIk HACTIAOK, CUTY-
anig Moxke O6yTY MDKHapOZHUM 30pOitHUM KOH(IIKTOM i Ipu3BecTn Jio 3a-
crocysanHsa MITI, HaBiTh AKIO OfHA i3 AepiKaB, 110 BOKOE, He BU3HAE YPAL,
CYIIpOTUBHOI cTopoHN’? a60 B3arasi 3anepedye iCHyBaHH: CTaHy BijfHIL.”

4. Yacosi Ta TepuropianbHi Mexi MbKHapoOgHMX 30poiTHIX
KOHQTIKTIB

(a) Yacosi Mexi MbKHapoOgHHUX 30pOITHUX KOHPIIKTIB
3acrocoBuicte MITI, mio perymoe mixHapopHi 36poitHi KOHQIKTH, IO-
YMHAETbCA 3 OrOJIOLIEHHA BiitHM a0, 3a J10oro BiJICyTHOCTI, 3 (l)aKquHoro
3aCTOCYBaHH:A 30POIIHOI CUIM, 10 BUpa)kae BOEHHMII HaMip. Takox 3acTo-
cysanH:a MI'TI MoXke pO3IIOUMHATIICH i3 TOTO BAKTY, 110 Of/HA iepKaBa BTOP-
Ta€eThCsl B iHIIY 3 MeTOK OKymanil Bciel abo yacTuHu 1i TepuTOpil, HaBiTH
SIKIIIO TaKe BTOPTHEHH:I Bifj0yBaeThcst 6e3 36 pOoifHOro OIopy.

MixHapopguuit 36poitHMiI KOHGIIIKT 3aKiHYyETbCS MUPHUM JOTOBOPOM UM
eKBiBaJIEHTHOIO YTOL010 a60 OFHOCTOPOHHDBOI [eKIapalli€lo, Ui iHIINM Of-
HO3HAYHMM aKTOM, 1[0 BMPa)Ka€ MMOJAJIBIIY BifICyTHICTh BOEHHOIO HaMipy,
TaKMM sIK KalliTy/LILis, feKIaparis mpo 6e3yMOBHe, IIOCTiHe Ta IOBHE BU-
BefleHH: 30poliHuX cuI 3i cnnipHoi Tepurtopii. Chorogui Mi>kHapopHi 36poit-

71 ICTY, The Prosecutor v. Fatmir Limaj et al., Trial Chamber II (Judgment), 30 November
2005, Case No. IT-03-66-T, para 89; ICTY, The Prosecutor v. Ljube Boskoski and Johan
Tarculovski, Trial Chamber II (Judgment), 10 July 2008, Case No. IT-04-82-T, para 176;
ICTR, The Prosecutor v. Jean-Paul Akayesu, Trial Chamber I (Judgment), Case No. ICTR-
96-4-T, 2 September 1998, para 603.

72 JKKIII, Cr. 4(A)(3).
73 XK I-1V, CminbHa cT. 2.
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Hi KOH(IIKTY PifKO 3aKiHYYIOTHCS YKIafeHHAM OQililiHOI MIPHOI yroau;
BOHM 4YacTillle 3aBEPINYIOTbCA IMOBIIBHMM Ta IOCTYIOBUMM 3MEHIIEHHAM
iHTeHCUBHOCTI, HECTaOIIBHMMM YrofaMy IIpO IPUIIVMHEHHA BOTHIO Ta/abo
BTPYYaHHAM MUPOTBOPIIiB.

3pelToo, IpUIHEeHHS 30pOiTHOr0 KOHQIIIKTY, K i J10ro IIo4aToK, IOBMHHI
BM3HAYATICSA Ha MifcTaBi GpakTMUHMX Ta 00’€eKTUBHUX KpuUTepiiB. B Takomy
pasi mpunyHeHHs 60J0BUX Aiil, IPUIMHEHHS BOTHIO a00 IepeMup’s Ta Ha-
BiTb MMpPHaA yrofia He 060B’A3KOBO 03HAYAIOTDh 3aBEePILICHHS MDXHAPOIHOTO
36pOITHOro KOH(IIKTY; IMOBIpHilIlle, SKIIO IX PO3I/IANATHU Y HOEAHAHH] 3 iH-
LIMMM €/IeMEHTaMy, TaKi YMHHMKY BKa3yIOTb Ha HaMip CTOpiH, 1[0 BOIOIOTb,
IpuBecTy 30pOVHMII KOHQUIKT O IOBHOTrO 3aBeplLIeHH:A. BupilmanpbHum
KpUTepieM 3aBX/Y € Te, 10 30pOJiHe IIPOTUCTOSHHA MK CTOPOHAMI, IO
BOIOIOTH, IIPUIIMHEHO Ha TPUBA/IMI YaC B yMOBaX, AKi MOXKHA palliOHa/IbHO
TIYMAaYUTH 5K 3arajbHe IPUIMHEHHA BOEHHUX Jill.

YacoBi Mexi MibKHapomHOro 30poiiHOro KOHQUIKTY Clif BifipisHATH Bif
4acy 3acTocyBaHHs nomoxeHb MITI, mop’s3aHux i3 numm KoHQIiKTaMM.
Hacnpaspi, Toit ¢akr, 1m0 KOHQIIKT 3aKiHYMBCsI, He BUKTIOUYAE, 110 OKpeMi
nonokeHHsa MI'TI mpogoBXy0Th 3aCTOCOBYBATICA HABITh IIiC/IA 3aBEPILIEH-
HA KoHOikTy. Hanpukiaz, ocoby, mo36asieHi Boji 3 IpU4MH, 0B A3aHUX
i3 36poitHM KOHQIKTOM, 3amumaoTbes mif 3axucrom MITI, foxu BoHM
He OyAyTh 3Bi/IbHEHI Ta MOBEPHYTI Ha GATHKIBIMHY, ab0 TXHE CTaHOBHMIIE
iHmMM 4MHOM He OyJe BperyliboBaHO,”* a KOJIMIIHI BOIOIOY CTOPOHM, Ta-
KOXK 3a/IMIIAI0THCS 3B A3aHMMMI 30608’ I3aHHAMI B KOHTEKCTI BifHOB/IEHHA
ciMeilHMX 3B’A3KiB,” BefieHHA OO/IiKy rmomep/ux i 6e3BicTi 3HMK/INX, a Ta-
KOXX 3000B’A3aHi BUpIllyBaTy aHAJIOri4Hi ryMaHiTapHi muranH:.”® Sk sasas-
nsie MKTIO, «MixHapopgHe ryMaHiTapHe IIPaBO 3aCTOCOBYETLCSA 3 MOMEHTY
IOYATKy TaKMX 30poitHMX KOHQIIIKTIB i MPOOBXKYE 3aCTOCOBYBATUCA Iic-
JIs1 IPUIIMHEHHsT 60JI0BUX Aiil O JOCSTHeHHs Mupy (...) 1o 1boro MOMeHTY
MDKHApOJIHe TYMaHiTapHe IIpaBO NPOMOBXY€E 3aCTOCOBYBATHUCS HA BCill Te-
PUTOPII BOIIOYNX flepKaB (...) He3a/IeXKHO BifJf TOTO, Ui BefyThCsl (aKTUUHI
60110Bi ii»”".

(6) Tepuropianbhi Mexxi MKHApOTHUX 30pOITHIX KOHQITIKTIB
3 norapy TepuropianpHux Mexx TiymadeHHss MKTIO ne osHauae, mpo MITI
He MO>X€ 3aCTOCOBYBATUCSA 32 MeXaMy TEPUTOPIi CTOPiH, 10 BOIIOTL. BoHo
NuIIe Ma€ Ha MeTi yTOYHUTH, 1o 3acTocoBHicTh MITI He MoXe ob6MexyBa-
TYCA JIVIIe TUMM palloHaMU Jiep>KaB, SIKi BOIOIOTH, Je (PaKTUYHO BELYTbCS

74 JKKIII, Cr. 5; )KK IV, Cr. 6 (4). [Ius. takox IimaBy 5, Posginu I1.2.8. Ta ITL.1.6.
75  Jus. ImaBy 6.1.2.6.

76  us. ImaBy 4, Posginu VI ra VIL6.

77  ICTY, The Prosecutor v. Dusko Tadic, op. cit. (note 70), para 70.
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60i10Bi iil, a MOMPIOETHCS HA OYAb-sIKe TiSHHS, [0 MA€ 3B 30K 3 KOHQIIIK-
TOoM (TOOTO 3[iICHIOETBCS 3 IPUYMH, TI0B’A3aHUX 3 KOoHGikTOM). [iitcHO,
BXKe€ 33 TPAAMLIHMM IIPaBOM BillHM BiTHOCHHM MDX fiep>KaBaMM, 1O BOIO-
I0Th, PETYMIOI0TbCA LIMM NPAaBOM Y BCiX BUIafKaX, KO BOHU BCTYHAIOTh y
BiTHOCMHI, X04a IIPABO HEMTPAJIiTeTy MOKe IepelIKOKaTy IM BCTYIATH B
6011081 #ii 3a Me>XaM1 iX BifIOBIHIX TePUTOPIit, y MDKHAPOZHOMY HOBITPSI-

HOMY IIPOCTOPi 260 y BIAKPUTOMY MOPL.

Hisnatucs 6inpure (Mi>kHapomHi 30poitHi KoHTiKTIN)™®

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 2: International humanitarian
law as a branch of public international law, pp. 126-127. locTyIIHO TaKo>X
pociitcbkoro MoBoxo: Cacconu, Mapko u bysbe, AnTyan. [IpaBoBad 3amuTa
Bo BpeMmsA BoitHBL. MockBa, MKKK, 2008. T. I, 4. I, r1. 2: MexpyHapogHOe
TyMaHUTApHOE IIPaBO — OTPaCab IYOIMYHOIO MEXAYHApPOZHOIO IIPaBa,
c.93-96).

Tristan Ferraro, “IHL applicability to international organisations involved in
peace operations,” in Proceedings of the 12th Bruges Colloquium - International
Organisations’ Involvement in Peace Operations: Applicable Legal Framework
and the Issue of Responsibility, 20-21 October 2011, Collegium No. 42,
Autumn 2012, College of Europe/ICRC, pp. 15-22.

“Scope of application of the law in armed conflict,” IRRC, Vol. 96, No. 893,
Spring 2014. JTocTymHO TaKOX poCiiicbKoio MoBow0: Cdepa mprMeHeHsI
IIpaBa BO BpeM: BOOpy»xeHHbIX koH(mukToB // M)KKK. 2014. I136panHbIe
craTby u3 Ne 893.

ICRC, Commentary on the First Geneva Convention: Convention (I) for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, 2nd ed., ICRC/Cambridge University Press, 2016, 1344 pp.

Ak 3axou 3axuwac nio vac eittnu?

Crpasa Ne 158, Crionyueni ltatyu, Cnonyueni Illmamu npomu Hopeeu, b.
Micrne sarpumanss, 1. I1. A (pocisicpkoro MoBoto CrpaBa 134).

Cupasa Ne 211, MKTIO, Ilpokypop npomu Tadiua, [Jox. A, mynktu 67-70 ta
Joxk. b, myHKT 562 (pociiicbkor MoBor Crpasa 180).

78  Yci goxymentn MKUX focTymHi 3a mocumaHHAM: Www.icrc.org


http://www.icrc.org
https://casebook.icrc.org/law/fundamentals-ihl#toc-b-international-humanitarian-law-as-a-branch-of-public-international-law
https://casebook.icrc.org/law/fundamentals-ihl#toc-b-international-humanitarian-law-as-a-branch-of-public-international-law
https://www.coleurope.eu/sites/default/files/uploads/page/collegium_42_0.pdf
https://www.coleurope.eu/sites/default/files/uploads/page/collegium_42_0.pdf
https://www.icrc.org/en/publication/scope-law-armed-conflict-vol-96-no-893
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-ii.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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IV. BOEHHA OKYIIAIIIA

1. [JoromipHe mpaBo

MITI, mo perynoe Mi>XHAPOAHI 36pOiTHI KOHIIIKTH, TAKOXK 3aCTOCOBYETHCS
«I0 BCiX BUITQfIKiB 4acTKOBOI a0 MOBHOI okymaii Tepuropii Bucoxoi [Ho-
roBipHOi CTOpPOHM, HaBiTh SAKIO L OKYIALlis He 3yCTpidae >KOZHOTo 36poii-
HOTO onopy».”” PaKTUYHO, BOEHHA OKYIIAllis BMHUKAE, KOV OfIHA JlepXKaBa
BTOPra€ThCsA B iHINY Jiep>KaBy i BCTAHOB/IIOE BiliCbKOBMI KOHTPO/Ib HaJl 9ac-
TUHOIO 1l TepuTopii abo Bciew Tepuropiero. Bignosigno, Crarts 42 Taass-
KOTO IIOJIOKeHHsI Tepefbadae: « TepuTopis BUSHAETBCSI OKYIIOBAHOIO, SIKIIO
BOHa (paKTIYHO IepebyBae mif Brafjor0 apMii cynporusHyka. Oxynanis no-
HIMPIOETHCA IMILE Ha Ty TEPUTOPIIO, [le TaKa Bajia BCTaHOBJIEHA i 3aTHA
BUKOHYBATH CBOI PyHKIiI».

Kpim Toro, gns nepkas, AKi € cropoHamu JlogatkoBoro nporokony I, Crarra
1(4) IIporokony mepenbauae, o MITI, sixe perynoe MbKHapomHi 36poiiHi
KOH(JIIKTY, TAKOX 3aCTOCOBYETbCS JIO CUTYAIlilf, KOMM OKYIOBaHA Tepu-
Topisi He HaneXXutdh «Bucokiit Jorosipuiit Croposi» (To6To fepxasi), a €
TepPUTOpPi€l0 HAPORY, AKMIT OOpeThbcs 3 IHO3eMHOIO OKYIIAL€I0 Y 3Ii/iCHeHH]
CBOTO IIpaBa Ha CAMOBM3HAYEHHS.

2. IlepemymoBa «e¢eKTMBHOTO KOHTPOIIO»

Yu € Tepuropis OKynoBaHOI 3a BusHaueHHAM MITI - e mutaHHA dakTy
i, HacIpaB/i, 3a/JIEKUTDH Bifl TOrO, YU BCTAHOBWIA JEP>KaBa, WO 3JiJICHIOE
OKymaliio, epeKTUBHMIT KOHTPOJIb HaJ, BiAIIOBIZHOW TepuTopieo. IcHyBaH-
HS OKyHaIil 3a7I&XXNTh Biff PaKTMIHOI 3aTHOCTI Jep)kaBy OpaTu Ha cebe de
facto ypanosi GyHKuil fepykaBi, 10 OKyITye, IepefyciM, 1A 3a0e3nedeH A
IPOMAJICHKOI 6e3IIeKu Ta IPaBOIIOPSIAKY, a He Biff 1l 6a)KaHHs Ta TOTOBHOCTI
e poburu. Tomy, SKIIO Hep>kaBa, 1[0 BCTAHOB/IIOE OKYIALIHUI PeXUM,
(akTIYHO He BTpadyae BilICbKOBOTO KOHTPOJIO HaJ, TEPUTOPIEN0, PO AKY
Ji/IeThCs1, BOHA He MOXKe YHUKHYTH CBOIX 300608’ 13aHb 3a MI'TI, mpocTo Bupi-
IIMBIIN He 3/iliCHIOBaTH e(eKTUBHIIT KOHTPONID. %

EcdexTnBHMII KOHTPONb He 00OB’SI3KOBO IIOBMHEH 3[iMICHIOBATUCS 6esmo-
cepefHbO depe3 30pONHI CWIM Hep)KaBM, LIO BCTAHOBIIIOE OKYMAIiiHNIA
pexxuM. BoeHHa oKymanisa Mo)ke TaKO>X BCTAHOBJIIOBATICh, KOIM iHO3eMHA
Iep>KaBa 3[iJICHIOE 3arajIbHUII KOHTPOJIb HaJl MiCLIeBUMM OpraHaMy BIajil,
AKi, y CBOIO 4epry, 3filICHIOIOTh CBOI psaMi fiep>xaBHi ¢yHKUIT sk de facto

79 KK I-1V, CrinbHa crt. 2(2).

80 Jlus. takoxx ICRC, Expert Meeting: Occupation and Other Forms of Administration of
Foreign Territory, report prepared and edited by Tristan Ferraro, ICRC, Geneva, March
2012, p. 19.
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IIPEeICTaBHMKN JIEP>KaBY Bifl iMeHi Jiep>KaBy, 10 BCTAHOB/IIOE OKYTIALIiVHMIA
pexxum.?! Y Takumii crioci6 sepyxaBy He MOXYTDb YXUIATHUCA Biff 3000B’A3aHb
3a IIPaBOM OKYIIAllil Yepe3 BUKOPUCTAHHSA ITOCEPEIHNKIB.

Crarts 42 [2a3bKOTo I0/I0KEHH: YiTKO BU3HAYAE, [0 TEPUTOPisA BBAXKAETH-
Cs OKYTIOBAHOIO JIMIIIe B TOMY 06¢s3i, B AKOMY (PaKTNIHO OY/10 BCTAHOBIIE-
HO epeKTUBHMII KOHTPOJIb, Ta B IKOMY BiH MO>Xe 3filicHioBarucsa. Tomy, Ha
NpaKTULi BU3HAYEHHS T€PUTOpia/IbHUX MEX OKYIIOBAaHOI TEPUTOPII MOxKe
OyTy HaA3BMYAIHO CKIaIHNM 3aBJAHHAM, OCOOINBO y pasi YaCTKOBOI OKY-
maril abo KO/Mu CUTYaLis Ha MICISIX MOXe IIBUAKO 3MiHIOBaTUCA. Y Oyab-
AKOMY pasi, IPaBOBi HAC/TIAKM BOEHHOI OKYIIallil 3a/1e>KaTh He Bifi MiHiMab-
HOI TpuBajocTi a60 MiHiMa/JbHOTO reorpadivyHOro MOMVpPEHHA OKymaii,
a MpocTo Bif GaKkTUYHOro iCHyBaHH:S e(DeKTMBHOIO KOHTPOIO HAf Tepu-
Topi€ero. MelllkaHIli OKYIIOBaHOI TePUTOPii KOMEKTUBHO PO3ITIANAIOTHCA AK
TaKi, 0 MOTPaI/IN «B PYKI» [ep>KaBy, 1110 BCTAHOB/IIOE OKYIAL|iHNIL pe-
JKIM i, OT>Ke, MAIOTh IIPaBO Ha MOBHUII 3axuCT YeTBepToi JKeHeBcbKOi KOH-
BeHIlii Bifipa3y Iic/1A BCTaHOBJIEHHSA e(eKTUBHOTO KOHTPOJIIO.

3. ®da3a BTOpPTHEHH:A

Xoua 3 TekcTy Crarri 42 [aasbkoro mono>keHHs 3p0o3yMiJIo, 10 TepUTOPisd He
MOYKe POSITIAJIATHCA AK OKYIOBaHa IIijJj Yac BTOPTHEHHs, AKe Iepefye BCTa-
HOBJICHHIO e(DeKTVMBHOTO KOHTPOJIIO, HEOUEBUIHIM € AKOI0 MipOI0 3aCTOCO-
ByeTbcsa YerBepra JKeHeBcbKa KOHBEHINiSl Ha IbOMY eTami. BifmosigHo mo
Tak 3BaHOI «reopii ITikTe», [aasbKe MONMOXKEHHA I'PYHTYETHCA Ha KOHKPETHO
TepUTOpPiaTbHOMY IMOHATTI OKyHallii, Toxi AK YeTBepTa JKeHeBcbKa KOHBEHITiA
HOIIVIPIOE CBIif 3aXMCT Ha BCiX 0Ci6, «sIKi B Oy/b-sIKMIT MOMEHT Ta 32 OYIb-IKIX
06CTaBIH ONMUHAITHCS, Y BUMAAKY KOH(IIIKTY 41t OKymawii, Mg BAafok0 cTo-
poHu KOHQIIIKTY ab0 Jep>KaBr-OKyIaHTa, TPOMAJTHAMIY SIKOI BOHM He e»™. 3
OITLAAY Ha 30cepemKeHHicTb KoHBeHIIil Ha 3axmcTi okpeMux 0cib mesKi mosmo-
>keHH, HaBefieHi y Yactuni III Pospiny I1I, moBuHHI 3acTocOByBaTNCA Ha OKY-
HIOBAaHNUX TEPUTOPLAX HABITH Mif yac ¢asy BTOPrHEHHs, BiJIOBITHO 1O piBHA
KOHTPOJIIO, 10 3[i/ICHIOETHCH, i 3 ypaxyBaHHAM TOIO, [0 LIMBi/IbHE HaCe/IEH-
HA de facto mepebyBae Iif BIago0 HACTYIAIOYMX CII CYMPOTMBHMKA. THImi
aBTOPY CTBEPIKYIOTD, L0 O BCTAHOB/ICHH:A e(PEeKTMBHOTO TepUTOPia/IbHOIO
KOHTPOJIIO, 3aCTOCOBYIOTbCS JIMIIE Ti OMOKeHH: KoHBeH11il, fIKi € «CIinbHu-

81 Tam camo, c. 23. Tus. takox ICTY, The Prosecutor v. Dusko Tadi¢ a/k/a “Dule,” Trial
Chamber (Judgment), 7 May 1997, Case No. IT-94-1-T, para 584. Ile 6yno Takox mif-
tBepmxeHo y crpasi ICTY, The Prosecutor v. Tihomir Blaski¢, Trial Chamber (Judgment),
3 March 2000, Case No. IT-95-14-T, para 149, a takoxx Henpsamo y IC]J, Armed Activities on
the Territory of the Congo (DRC v. Uganda), Judgment, 19 December 2005, para 177.

82 JKKIV,Cr. 4.

83  ICRC, Expert Meeting, op. cit. (note 80), pp. 24-26; ICTY, Prosecutor v. Mladen Naletili¢ and
Vinko Martinovié, Trial Chamber (Judgment), Case No. IT-98-34-T, 31 March 2003, para 218.
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M /IS TEPUTOPIlE CTOPIH KOHQIIIKTY Ta [/Is1 OKYIIOBaHUX TepUTOpiin»™, y Ta-
Kuit croci6, 3abe3mnedyroun OiIbIr 0OMeXXeHNIT 3aXUCT HACEIEHHsI TePUTOPIiL,
IO MifIFAI0ThCsA BTOPrHeHHI0. HesanexxHo Bif TOro, AKUII MifiXifi B KiHIIleBOMY
HigCcyMKy Oype IepeBakaty, CJIif ITaM sITaTy, 10 3aCTOCOBHI JOTOBIpHI MOJIO-
JKEHHS 3aBKMIU JOTIOBHIOIOTHCS 3ara/IbHOOOOB I3KOBUM 3BIYAEBUM IPABOM,
TAaKMM SIK OCHOBHI rapaurii, BizobpakeHi y crimpHiit crarti 3 ta B Crarti 75
HomarkoBoro mporokony 1.

4. IIpunuHeHHA OKymamii

Xoua flesIKi TepuTOpii, AK-OT OKyIIOBaHa MajleCTMHCbKA TEPUTOPisA, OKYIIOBaHi
B)XXe HeCATWIITTAMMY, POJIb Iep>KaBM-OKYIIaHTa K de facto BlIajyl 3a/IMIIA€TDb-
41 3a BU3HaYeHHAM TUM4acoBolo. IIpoTe, BU3HaYeHH:A NPUIMHEHHSA BOEHHOL
OKyTIaLiil CIpaBeyIBO OMUCYBAIOCS SIK «CK/IaJiHe 3aBJAHH», 1II0 TI0B sI3aHe
3 MOMITMYHIMY Ta IPABOBUMI MUTAHHIMI HEaOMAKOTO PiBHA CKIaZHOCTL®
3arajiom, iCHye TPy OCHOBHMX MOXK/IMBMX CIIOCOOM MPUIIMHEHHs OKyIIALlii:
(a) mpunmHenHs a6o BTpara eQeKTMBHOTO KOHTpOo; (6) milicHa 3roga Ha
iHO3eMHY BilICbKOBY IIPUCYTHICTb; a60 (B) MOMTITUYHE BPETY/IIOBAHHA.

(a) IIpunuueHH:A a60 BTpaTa e()eKTUBHOIO KOHTPOIIO

3BMYAITHO, HAJIOUIBII OYeBUIHMM CIIOCOOOM 3aBepLICHH: BOEHHOI OKyHaLil €
THIOBHeE J1 JOOPOBi/IbHE BUBEIEHHA OKYNALIIIHIX CUJI Ta BifHOB/IEHHA e(eKTIB-
HOTO KOHTPOJIIO 3 O0KY MicLieBUX opraHiB Bragu. A6o iHaklire: 3MillleHa fiepyka-
Ba TePUTOPia/IbHOI IOPUCAVKIIII MOXKe HAMaraTics MOBEePHYTU cOobi KOHTPOTIb
HaJ| TePUTOPLIMI, IO epeOyBAIOTh Iifi OKYIIALIE0 CYIIPOTUBHIUKA, Yepes Bifi-
HOBJIEHH: 00110BUX Aill. JKeHeBcbKi KoHBeHIiT 1949 poKy Takox Iepef6adaioTh
MO>/IVIBICTb BefleHHs 00JIOBUX Aill IPOTY JepXKaBU-OKYIIaHTa Ha OKYIOBaHii
TepuTopil, 30Kpema cymamiu 36poitHux pyxis onopy.* Toit daxt, w0 gepxasi-
OKYIIAaHTY YMHUTBCS OMIp Yepes BifHOBIEHHs 60IOBUX [iif 4y 36pOITHOTO 1o-
BCTaHHs, He 000B’A3KOBO BOJHOYAC CKACOBYE CTaH OKymauil. JJoky meprkaBa-
OKYTIaHT 30epirae 3a cO600 3aTHICTH LIOf}0 TIOBEPHEHHsI BililCBKOBOTO KOHTPO-
JII0 HaJl TEPUTOPI€I0 B 6y111>—;11<1/u71 MOMEHT, HaBiTb 6010B] Ail, 1[0 MaIOTh SHAYHY
iHTeHCHBHICTD 200 TMMYacOBi 0OMeXXeHH 1i TePUTOPIaTbHOTO KOHTPOJIIO, He
NPUIVHAIOTD il cTaTyCy Ta 30608 s13aHb SIK OKyNaHTa 3rifxo 3 MITLY

84 To6to muure JKK IV, Yactuna III, Pospin I (Crarri 27-34).
85 ICRC, Occupation and Other Forms of Administration, op. cit. (note 80), p. 27.

86  Jlus. XKKIIL Cr. 4(A)(2) (opranisosaHi rpymu onopy, 1o fifoTh Ha OKYIIOBaHiil TepuTOpii)
ta KK IV, Cr. 5(2) Ta 68 (BopoXi il Ha OKYIIOBaHil TepuTOpii).

87  Taka mymka Oyma npuitnsara BificbkoBum tpubynanom CIIA B Hiopu6epsi micist [Ipyroi
csitooi BirtHu. Jus. “Trial of Wilhelm List and others, United States Military Tribunal,
Nuremberg, 8th July, 1947, to 19th February, 1948 (The Hostages Trial),” in Law Reports
of Trials of War Criminals, selected and prepared by the United Nations War Crimes
Commission, Vol. VIII, His Majesty’s Stationery Office, London, 1949, p. 56. Joctym 3a
nocunanuam: http://www.loc.gov/rr/frd/Military_Law/pdf/Law-Reports_Vol-8.pdf
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Ko nep>xaBy-OKyItaHTa 1M036aB/IsAI0Th 3HATHOCTI 3Mi/ICHIOBATI CBOIO Bill-
CbKOBY B/IaJly Ha 6y]1b—;11<m71 IPOMDKOK 4Yacy, BillloBifHi Tepuropii 6inbIue
He MOXXYTb BBOKaTUCS OKYIIOBaHVIMH, a 'yMaHiTapHi 30008’ 13aHHS KO/IMILI-
HBOI Jlep)KaBU-OKYIIaHTa I[OfI0 IX HaceleHH:A OOMEXYIOTbCsA 3000B’sA3aH-
HAMI, 5IKi Mae 6yab-siKa iHIa ctopoHa KoHGmKTY. o IpuKIagiB BOEHHOI
oKymaril, 110 6y/1a IpUnMHeHa 3a JOIIOMOT00 JOOPOBIIBHOTO 60 IPUMYCO-
BOTO BUBEJIEHHA BiJICbK, MOYKHA BiflHeCTM KpaiHy, okynosaHi Himeuunnoro
Ta fnowniero mifg yac JIpyroi cBitoBoi BiliHu. binpur cynepewimBorwo curya-
L[i€I0 € BUXiJl i3painbChbKUX BiliChbK i3 cekTopa [asm y Bepecni 2005 poky. Xoya
Ispainp Ginblie He Mae MOCTINIHOI BilicbKOBOI IIPUCYTHOCTI B ceKTopi [a3n,
IIPOZIOBXKYETHCSA JUCKYCisA IOJ0 TOTO, YU IPU3BOJATD i, AKIIO TaK, TO, AKOIO
MipOI0 CIOpafMYHi BifiICbKOBI BTOPIHEHHS i3palIbCbKUX BiJICBK B CEKTOP
Tasy B MO€RHAHH] i3 BCTAHOB/IEHHIM MOPCHKUX O/I0Kaf], 3aKPUTTSIM KOPHO-
Hy Ta KOHTPOJIEM MOBITPAHOTO IMPOCTOPY JIO TOTO, 1O MPOJOBXKYIOTh JiATH
Jioro 3000B’s13aHHS AK Jiep>KaBy-OKyIaHTa 3a MI'TL®

MKUYX cTBepmxyBas, 1110 3a IesKMNX KOHKPETHNX Ta BUHATKOBMX 00CTaBIH,
Iep)kaBa-OKyIIaHT 3a/IMIIa€ 3a COOO0I0 TIeBHI 30008’ A3aHHA 3a IIPaBOM OKY-
nanii, He3Bakalouy Ha (isyuHe BUBEEHHA CBOIX 30POIHMX CUJ 3 OKYIO-
BaHOI TepuTopil. 30Kpema, Komu gep)KaBa-OKyIaHT 36epirae B MeXKax Takol
TepuUTOpii KII0YOBi eeMeHTH Brafu abo 3iliCHIOE iHII BaykIuBi ypsmoBi
¢yHKLil, MpaBo OKymalii MOBMHHO HafjajIi 3aCTOCOBYBATUCS B MEXax Bif-
HOBiJHUX TepUTOPpia/IbHMX Ta PYHKIIOHATbHUX KOPJOHIB.

(6) [HiiicHa 3roma Ha iHO3eMHY BiiiCPKOBY IPUCYTHICTb

CMTyauiI BOEHHOI OKyHallil TaKO)X MOXXYTb NPUIMHATUCH, AKIIO Jiep>KaBa,
110 MA€E TEPUTOPiaIbHy IOPUCAUKIIIIO, IIOTOJYKYEThCA Ha IOCTIIHY IIPUCYT-
HicTb iHO3eMHUX 306poiiHuX cyt. Taka 3rofia, 3a3By4ail — ajie He0OOB A3KOBO
— HaJIa€ThCA B MOETHAHHI 3 TOBHIM 260 YaCTKOBUM IlepeJlaBaHHAM MOBHO-
Ba)KEHb KONMIIHDOI Jep>KaBU-OKyIIaHTa MicleBMM opraHaMm Bragyu. Oue-
BUJHO, IO JyIS TOTO, {06 MaTM 3aKOHHY CHITY, TaKa 3rojfa IMOBMHHA OyTH
TiJICHOIO i He MOXKe I'DYHTYBATMCS Ha IPUMYCOBIl YTOfi MK Hep>KaBoo-
OKYIIAHTOM Ta MICII€BOIO B/IAJI010, KOTpa de facto 3aMmImmnThcs mif KOHTPO-
JIEM Jlep>KaBM-OKYyIIaHTa.

IITo6 YyHUKHYTN TIOTEHIIITHOTO 3/I0BXMBAHHs TaKMMM yrofgamu, YeTBepra
JKeHeBcbka KOHBeHLIiA Mepenbayae, M0 MEIIKaHIli OKYIIOBaHUX TePUTOPIi
«y >KOJIHOMY BUIIafIKy Ta >KOHJMM YMHOM He OyfyTb 1036aBieHi Iepepar
niei KouBeHwii y 383Ky 3 6yAb-AKMMY 3MiHaMI, SIKi CTOCYIOTBCS KEPIBHUX
YCTQHOB UM YIPABIiHHs TAKOK TEPUTOPI€I0 BHACTIZOK II OKymalii, abo y
3B’S13KY 3 OyIb-sIKOI0 yrOHOI0, YKIaJAEHO MDK BIAaJOI0 OKYIIOBAaHOI Tepu-

88 Mus. takox ICRC, Occupation and Other Forms of Administration, op. cit. (note 80),
pp. 47-48.
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TOPil Ta BIIAOIO0 AEP>KaBM-OKYIIAHTA, 00 y 3B’I3KY 3 aHEKCIEI0 [lepXKaBoIo-
OKYIIaHTOM Bci€i b0 YacTHHM OKYIIOBaHOI TepuTopii».¥

Bumagxy BO€HHOI OKyMallii, 0 3aKiHYM/IMCA Yepes IepeJaBaHHA ITOBHO-
Ba)KeHb MICII€BOMY YPpsifiy 6€3 IIOBHOTO BMBEJEHHs KOMIIHIX OKYIALiTHIX
e, Bigbymuce y epeparnHiit Pecriy6nini Himewunsi (5 TpaBusa 1955 p.)
ta SmoHii (28 xBitH:a 1952 p.) micis [Ipyroi ceitoBoi BiitHu Ta B Ipaky micis
30 yepBHs 2004 p.*°

(B) IToniTmyHe BperyroBaHHA TEPUTOPIaIBHOTO CTATYCY

Hapermuri, cutyanis BoeHHOI OKymamii Mo)ke NPUIIMHATUCH 0e3 BUBEJEH-
Hs OKYHALIMfHMX CUJI 33 JIOIIOMOTOIO0 IOiTMYHOTO BPETy/II0BaHHsA, 1O Iie-
penbadae aHEeKCilo ep)KaBOI-OKYIIAHTOM yciel abo YacTMHM OKYIIOBAHOI
teputopii ab6o, B IHIIOMYy BUIAJKY, CTBOPEHHs He3a/JeXXHOI [ep)KaBy Ha
TaKiif TepuTOpii. 3HOBY X TaKy, I TOTO, 106 MaTy IOPUANYHY CIITY, TaKe
NOJIITMYHE BPETYIIOBAHHSA ITOBMHHO TPYHTYBAaTUCh Ha MIXXHApOJHIl yropi,
110 BUABJIAE JiJICHY 3TOJy IeP>KaBy T€PUTOPiaIbHOI OPUCHMKIIII OO0 Maii-
OyTHBOTO IIPABOBOrO CTATYCY BIiAMOBIZHOI TepuTopil. 3arazoM, HeoOXigHa
sroga Moxe 6yt 3amiHeHa pimenuam Mixuapognoro Cyny OOH, sikio 3a-
JydeHi IepKaBy BU3HAIOTH Iopucavkiito Cyay. 3a BiflcyTHOCTI 3rofu fepska-
BJ TEPUTOPia/IbHOI IOPUCAMKIiI, MOYKHA IIPUITYCTUTH, 110 OKYIIOBaHA T€PU-
TOpisA MorIa 6 OTPUMATH OMITUYHY He3a/IeXKHICTD 3a BiICbKOBOI IIATPUMKI
TepKaBM-OKyIIaHTa B IO€JHAHHI 3 IIMPOKMM BM3HAHHAM MiKHAPOJHOIO
CIiZIBHOTOIO ii AK cyBepeHHOi AepskaBu. OfHAK, OMHOCTOPOHHI aHeKcii fiep-
YKaBaMI-OKYIAaHTaMV MOXKYTb OyTHU BM3HAHi 3aKOHHMMIL B KOHTEKCT] 1i Ha-
1[iOHaJIbHOTO 3aKOHOMABCTBA, ajie j¢ He BIUIMBAE Ha IIPaBOBMII CTATyC OKY-
MIOBAHUX TEPUTOPIIT 3TiAHO 3 Mi>KHApOTHMM IIpaBoM. 30KpeMa, Pasia Besme-
xu OOH migTBepamna craryc 3axigHoro 6epera, CxigHoro €pycanmumy ta
cupiiicbkux [07TaHCPKIMX BUCOT SIK OKYIIOBaHUX TepuTopiit (1980 p.).”!

5. MynpTMHaLiOHA/IbHE YIPABIiHHA TEPUTOPiAMU

OcTaHHIM YacoM CIIOCTepiraloTbcsi HOBI (OpMM MYIbTMHALIOHATBHO-
rO YIpaBIiHHA TepUTOPifAMM, AK IPUKIAJ: CTBOPEHHA TUMYACOBUX afi-
minicrparniit Opraunisanii O6’eguannx Hariit B Cxigaomy Timopi (Tumdaco-
Ba apgMinicrpanis Opranisanii O6’egnannx Hamniit y Cxigaomy Timopi abo
TAOOHCT, 1999-2002 pokn) Ta Kocoo® (Micist Opranizarii O6’eqHanmnx
Hamiit y cmpaBax TmuacoBoi agminictpanii 8 Kocoso/Cunn nna Kocosa,
a60 MOOHK/CJIK, nounnatoun 3 1999 poky). Ile mopyurye nutanHs mpo

89 JKKI1V, Cr. 47.

90 Iudopmanito mpo BigmiHHOCTI Mk HiMewunHoro, Snownieio Ta Ipakom AMB., HATPUK/IAZ,
ICRC, Occupation and Other Forms of Administration, op. cit. (note 80), pp. 46-47 i gai.

91 Pesomonis 478 Pagu besnexu OOH Bix 20 ceprius 1980 poky.
92  Pesomonia 1244 Pagn besmexut OOH Bix 10 uepBHA 1999 poky.
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T€, HACKi/IbKM TaKi yTBOPEHHA MOXXYTb IIPU3BECTM [O BMUIIAJKiB BCTaHOB-
JIEHHA CUTYallii BoeHHoi oKymanii 3a MITI, a Takox, 4uu mpaBoBi Ta HOMiTHY-
Hi Mexi, B AKMX BifjOyBaeTbCs Take po3MillleHHs, TOBUHHI (OpMyBaTICA 3a
JOIIOMOTOI0 €/IEMEHTIB IIpaBa OKyIalil.

Ani TAOOHCT, ani MOOHK/CJIK He BigmoBigaioTb TOYHO TpajuIiii-
Hill KoHUemnuii BoeHHOI oKymanii, 0co6MMBO 3 OITIANY Ha Te, IO 00MABI
micii 6y BcTaHoBieHi 3a srogo [HnoHesii Ta enepatnBHoi Pecniy6iku
IOrocnasil BignosigHo. 3 orsay Ha Te, 1o 3rofa benrpaja Ha 6asyBaHHs
MOOHK/CJIK 6yna oTprmaHa yuire mic/st HelafHoi KaMIaHii aBiariitHux
60M6ap11yBaHb, HIOHal/IMeHIIe CYMHIiBHO, 4 MO)K€ TaKa IIOfja/iblla 3rofia
IOTOCTTABChKOTO YPAMY BBaXkaTucs fiificHoro. I[Tpore, HaBiTh MpMMycoBa 3T0-
Ia MoxKe OYTU HiVICHOIO, AKIIO TAaKMII IIPUMYC JIETiTUMI3YETbCS PE30IIIOLIiEI0
Pagn Besnexn OOH Bignosiguo go Imasu VII Craryty OOH, 1o, ninkom
MOX/IMBO, Tpanmuaoch mif 4ac BiftHu y KocoBo. Kpim Toro, mixkHapopgHa
CIi/IBHOTA HaBPAJ, UM MOYHE JO3BONATU PO3MIillleHHA MY/IbTUHALiOHA/Ib-
HUX CIJI, 11O Hepefbavyae BTOPTHEHHs Ta BOEHHY OKYIAIiio Teputopii 6e3
3TOfIM JIep>KaBH, 110 MA€ TePUTOPianbHy opucanKIio. OTXe, CbOTONHI Clie-
Hapiil 3aCTOCYBaHH: IIpaBa OKyIaLil 0O My/IbTHMHAL[{OHAIBHOIO Oa3yBaHHsA
3a Ma"ngaToM OOH 3anuinaeTbcs JOCUTD TiIHOTETUIHNM.

Opnak, HesBaXkarouy Ha popManbHe He3aCTOCYBaHH: IpaBa OKymallii, oge-
BuaHO, o Sk TAOOHCT, rak i MOOHK/CJIK B3s/11 Ha cebe moBHMIT 06¢AT
de facto ypAnoBuxX QYHKILIN, TPAKTUIHO TIOBHICTIO BiICTOPOHNUBILY MiCLIEBY
B/IaJly; OKpIM TOro, 06MABI Micil TaKoX 3[iliCHIOBaNN e(eKTUBHUII BiliCh-
KOBMII KOHTPO/Ib Ha HifiIOPANKOBAaHNX TePUTOPiAX. 3a BifCyTHOCTI MiXKHa-
POLHO-IIPAaBOBOI 6asy, CIierianbHO po3pobieHol Ayst Takux curyaniin, MI'TI,
IO PEryale BOEHHY OKYIallilo, MOXKe 3allPONIOHYBAaTU KOPUCHi NMPONO3N-
1ii Ta KepiBHi BKa3iBKM /11 BUSHAYEHHA IIOJIITUKY 1O/I0 TaKMUX IIUTaHb, K
3abesmedeHHs IPOMAJICBKOI Oe3IeKy Ta IPaBONOPSIKY, 3abe3ledeHHs OC-
HOBHOT'O 3aXICTY 0Ci6 Ta MaitHa, a TAKOX BiANIOBifa/IbHOCTI 3a KpUMiHa/IbHe
CYIOYMHCTBO, iHTEpHYBAHHA Ta iHIINX MUTAHb NEeP>KaBHOTO yIPaBIiHHA. Y
TAaKMit CIIOCi6, TOKM He Gyfe CTBOPEHO Gi/IbII TOBHOI IPABOBOI Ta MOJITHY-
HOI 6a3y I My/IbTVHAIIJOHAILHOTO TePUTOPiaIbHOIO YIIPaBIiHHA, IPAaBO
OKyTIallil TOBUHHO i, 6e3yMOBHO, 6y/ie 3a/IMIIaTICh BaXX/TMBOIO OCHOBOIO /A
3aificHeHHA ocHOBHMX MaH/iaTiB OOH y KOHTeKCTi KOHKPeTHOI MO/ TUKY Ta
HOPMAaTUBHO-IIPAaBOBUX aKTiB.”

93  Jlnsa o6roBOpeHHs aKTyalbHOCTI 3aKOHY IIPO OKYIALIO /I TEPUTOPIl, Ha SAKilT 3AiIICHIOE
apminicrpysBauns OOH, aus. ICRC, Occupation and Other Forms of Administration, op. cit.
(note 80), c. 78-87 Ta 96-104 (Appendix 2).
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of Foreign Territory, report prepared and edited by Tristan Ferraro, ICRC,
Geneva, March 2012, 147 pp.

ICRC, Commentary on the First Geneva Convention, 2nd ed., ICRC/
Cambridge University Press, 2016, Article 2.

Ak 3axou 3axuwac nio vac eittnu?

Cmpasa Ne 190, Ipak, [Iprnnnenns oxymanii (pociiicbkoro MoBoro Crpasa 161).

Cmpasa Ne 236, MC OOH, [emoxparnyna Pecrmy6mika Kowuro/Yraupa,
36poiini 3axony Ha Tepuropii Konro, mynxTn 173-178.

Copasa Ne 291, I'pysisa/Pocis, HesanexHa Mi>kHapogHa Micis 3 BCTAaHOBIIEHH A
¢dakriB mwono kounikTy B IliBgennin Ocerii, myHkTy 19-23.

V. HEMDKHAPOOHI 3BPOVMHI KOH®IIKTU

I[TepeBakHa 6iMbLIICTD CYYacHNX 30pOIHNX KOH(MIIKTIB BELyThCS He MK Jiep-
XKaBaMIL, 2 MDK Iep)KaBaMu Ta OpraHi3oBaHMMM 30pOTHVMY rpymamy abo MixX
LVIMM TPYTIaMM, @ TOMY HOCATb HeMbKHapoHumit xapakTep. JJorosipae MITI, mo
pery/noe HeMDKHapo#Hi 30poiiHi KOH(IIKTY, BUK/IafieHe, IepeayciM, B CIIiIb-
Hilt cTaTTi 3 Ta JojatkoBomy npotokori II. Huska goroBopis npo perymoBaH-
Hs1, 3a60pOHY 200 0OMEXEHHS JIeAKNX BUIIB 30pOi TaKOXX 3aCTOCOBYIOTHCSA B
HeMDKHapORHMX 36poritHuxX KoHPmikTax. HacamMkiHenp, 1110 € He MEHII BaXX/I-
BUM, 4epe3 BiTHOCHY Hebararounce/nbHicTb HopM gorosiproro MITI 3BuyaeBe
IIPaBO M€ Be/VIKe 3HAYeHHA LA PeryIioBaHHA HeMDKHApOJHUX 30pOitHMX

94 Yci pokymentt MKYX focTynHi 3a mocumaHHAM: Www.icrc.org


http://www.icrc.org
https://casebook.icrc.org/law/civilian-population
https://www.icrc.org/en/doc/assets/files/review/2012/irrc-885-ferraro.pdf
https://www.icrc.org/en/doc/assets/files/review/2012/irrc-885-ferraro.pdf
https://www.icrc.org/en/doc/resources/international-review/review-885-occupation/review-885-all.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4094.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4094.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-0739-part-ii-vol-i.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icj-democratic-republic-congouganda-armed-activities-territory-congo
https://casebook.icrc.org/case-study/icj-democratic-republic-congouganda-armed-activities-territory-congo
https://casebook.icrc.org/case-study/georgiarussia-independent-international-fact-finding-mission-conflict-south-ossetia
https://casebook.icrc.org/case-study/georgiarussia-independent-international-fact-finding-mission-conflict-south-ossetia
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Tanra, JIibepis, Ha KopoHi 3 IBiHeero, 2003 p. Comparyt ypsgoBIX 30POITHIX CH/I/OTIOMTY€EHb.

koHmikTiB. [loroBipHe IrpaBo pospisHsE HEMDKHAPORHI 30poitHi KOHGIKTI B
KOHTEKCTi CIi/IbHOI CTaTTi 3 Ta HeMbKHapoxHi 30poiiHi KOH(IKTH, 110 mifma-
IAIOTh IIifi BUSHA4YeHH, ependadeHe Crarrero 1 [JogaTkoBoro mporokony I

1. CninpHa craTtTa 3 JKeHeBchbKUX KOHBeHNI 1949 poky

I1ix 9ac meperoBopis, fAKi mepenyBany NpUIHATTIO JKeHeBCbKUX KOHBEHIIil
1949 poxy, 6710 BHECEHO IIPOIO3ULIiI0 MOMPUTY 3aCTOCyBaHHs KoHBeH-
1iit y moBHOMY 006¢s13i Ha HeMbKHaponHi 36poiiHi kondikTn.” Hesabapom
CTaJIo 3pO3yMiIo, IO JIep>KaBU MOXKYTh IIOTOJUTICH TOBHOIO MipOIO 3aCTO-
coByBaru Bci woTvpy KonBeHii 10 HeMiXXHapOFHUX 36pOitHIX KOHGIIIKTIB
JMIIe 3aBIAKY Iy)Ke By3bKOMY BU3HAUeHHIO HEMDKHApPOIHOTO 30pOIHOTO
KOHQIIIKTY, siKe HaBpsf 4y Oyfe peanmisoBaHe Ha mpakTuui.” Sk HacmifgoK,
sacrocyBanHss MITI go HeMiXHapORHUX 30POMHUX KOH(QIIKTIB, iIMOBIp-
HO, MOIVIO 6 3a/IMIINTUCD JIMIIe BUHATKOM, a He CTaTu mpaBwioM. Tomy, B
HiICYMKY 0Y/I0 BMpIlIEHO OOMEXNTI MOMOXKEHHS, 110 3aCTOCOBYIOTHCH JI0
HeMDKHAapOJHUX 30pOiHMX KOHQIIKTIB, a He BUIAAKVM HEMDKHapOJHUX
36poitHuX KOHQIKTIB, BOo AKkMxX 3actocoByerbca MITLY Tomy, cminbHa

95  Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 1I-B, pp. 120-129 and
325-339. See also ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit.
(note 64), Art. 3.

96  Jus. Final Record, op. cit. (note 95), pp. 120-129 (summarized in ICRC, Commentary on
the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 3).

97  ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 3.

T. A. Voeten/ICRC
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CTaTTst 3 MPOCTO BU3HAYAE HM3KY KIIOYOBUX OOOB’AI3KIB Ta 3a0OpOH, IO
3a0esIedy0Th MIHIMAIBHMII 3aXUCT I BCiX 0cib, siki He 6epyTh abo 1re-
pectany 6paTy aKTUBHY y4acTb y 6oiioBux piax. OpHak, 141 «KonBeH1is B
MiHiaTIOpi»*® TOBMHHA 3aCTOCOBYBATICS KOXKHOIO CTOPOHOIO «AK MiHIMyM»
y Oyob-AKOMY «30pOtHOMY KOH(IIIKTi, HEMDKHAapOJHOTO Xapakrepy».”
CrinbHa cTaTTs 3 nepenbavae:

«Y pasi 36poitHOro KOHQIKTY HeMDKHAPOTHOTO XapaKTePy, IKIT BUHM-
Kae Ha Teputopii opHiei 3 Bucokux Jlorosipaux CTopiH, KO>XKHa CTOpOHA
KOH(IIKTY 3060B’s13aHa 3aCTOCOBYBATH SIK MiHIMYM TaKi IIO/I0)KEHHS:

1. 3 ocobamu, sAKi He 6epyTb aKTUBHOI y4yacTi 'y 60MMOBUX [isIX, BKIIIO-
Jatoun oci6 3i ckmagy 36poitHMX CHJL, 110 CK/Iamy 36polo, a TaKOX
i3 Tumu, xTo BubYyMM 3i cTpoto (hors de combat) yHacmizox xBo-
po6u, mopaHeHHs, 3aTPMMAHHA 4u 3 OyAb-SAKOI 1HIIOI IPUYNHI,
HOBOJATHCS [YMaHHO, 6e3 6y/b-s1Kol [UCKpUMIHALIT 32 O3HAKaMI
pacu, KOnbopy LIKipy, pesliril 4yu BipyBaHHs, CTaTi, IOXOKEHH
YL MAaJIHOBOTO CTaHy 4y Oy[b-AKVUX {HIIMX MORIOHNX KpuTepiis. I3
I1i€f0 MeTOI0 3a60POHAIOTHCA I 3aBKAM Ta BCIOY 3a/TNIIATAMY Th-
cs1 3a60pPOHEHMMH TaKi [IisTHHA CTOCOBHO 3a3HaUYeHUX BUIIIE 0Ci6:

a) TOCATaHHSA Ha XUTTA il 0COOMCTY HEOTOPKAHICTD, 30KpeMa
Bci Bupu BOMBCTB, 3aBIaHHS Kail[TBa, )XOPCTOKOTO TIOBOJ-
JKEHHA 11 TOPTYP;

6) 3aXOIUICHHS 3apyYHIUKIB;

B) TIIOCATaHHA Ha JIIOCBbKY TifHiCTh, 30KpeMa oOpasimuBe Ta
TaKe, 10 PUHIDKYE TiIHICTh, IIOBOJKEHHS;

I) 3acyMKeHH:d Ta 3aCTOCYBAaHHsI IIOKapaHHs 6e3 [omepefHbOro
CYIOBOTO pillleHHsI, BUHECEHOTO CYAOM, 10 OYB CTBOPEHMUIA
HaJI&KHMM YMHOM 3 HaJJlaHHAM CYJOBMX IapaHTili, BUSHAHMX
[MBiTi30BaHUMY HAPOJAMU SIK HEOOXiTHi.

2. Tlinbupary Ta HafaBaTH JOIOMOTY IOPAHEHNM i XBOPUM.

bescroponHna rymaHiTapHa opranisanif, Taka Ak MiXHapogHMi
Komiter Yepsonoro XpecTa, MO>Ke 3alIpOIIOHYBaT! CBOI IOCTYIA
CTOpOHaM KOH(IIKTY.

Kpim Toro, cToponu KoH(QIIKTY TOBUHHI 32 JOIIOMOTOI0 YK/IaJeH-
HsA CHelliaJIbHUX YTOf, JOKIAfaTy 3yCUIb 3 METOIO BBEJIeHHA B [Iil0
BCiX a60 4aCTMHM IHIINX MOI0XKeHb 1iel KonBeHii.

98 3BasBa paasHcbkoro aenerara Ha Koudepenuii. /lus. Final Record, op. cit. (note 95),
p. 8326.

99 KK I-1V, Cuinbha ct. 3(1).
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3acTOCyBaHH:A IOINEPEeHIX IO/I0KEHb He BIUIMBA€E Ha IPaBOBMIl
CTATYC CTOPiH KOHMIIKTY».

Y4acHNKOM HEMDKHAPOZHOrO 30pOItHOr0 KOH(IKTY B pO3yMiHHI
CII/IbHOI cTaTTi 3 He 060B’A3KOBO HMOBMHEH OYTU ypsfi, OCKIIbKM
KOHQIKT MOXKe TaKOX BifjOyBarycs MDK opraHisoBaHUMMU 36pOli-
HYIMU TPYIIaMI, L0 € 0COOMMBO IMOMIVPEHUM Y PerioHax c1abKoro
YIpaB/IiHHA, TaK 3BaHNUX «HECIPOMOXKHMX Aep>kab». 1106 Hemep-
»KaBHa 30pOJiHa IpyIa BBaXKanacs «CTOPOHOK0» KOHQIIIKTY, CIibHA
CTaTTA 3 He BMMArae aHi >KOJHOTrO BM3HAHHA ITPOTUIEKHOKI CTO-
POHOI0 BOEHHMX [ili, aHi HapOAHOI MiITPUMKM, TEPUTOPiaTbHOTO
KOHTpO/MIO 4y monitnaHol MotuBauil. IIpote, Ax Oyne mokasaHo
Hast, KOHLENIisi «CTOPOHM B 30poiiHOMY KOHQUIKTI» nepenbadae
MiHiManbHMI piBeHb OpraHisalii, 6e3 sikol KOOpAMHOBaHI BilICbKOBI
omeparil Ta KonekTBHe HoTpuMmanHHs MITI 6ynyTh HeMOXIMBI.
Kpim Toro, mst Toro, mo6 kBamiikyBaTucs sIK «30pOIHMIT KOH-
¢rixT», HeMDKHapOAHI KOH(POHTALII TOBMHHI 3aB)XX/M [IOB sI3yBa-
THUCD 3 HACUTIbCTBOM, AK€ JJOCATAE MEBHOTO IIOPOTy iHTEHCUBHOCTI.

2. Crarra 1 Joparkosoro npotokony II

Homatkosuit mpoToxorn 11, 1o 6yB mpuitasiTuit y 1977 pori, posumpioe cde-

Py 3aCTOCYBaHHSA Ta JIONIOBHIOE CIibHY CTaTTIO 3. IIpoTOKOn He 3MiHIOE

YMOB 3aCTOCYBaHHA CIII/BHOI CcTarTi 3, ame 4iTko BM3HAYae cBoo cdepy

3aCTOCYBaHH:A OIbII 0OMEXEHO, a TOMY JI0ro pOpMYIIOBaHHS He MOXYTb
BB@KATHCA 3aTaJIbHUM BM3HAYEHHAM HEMDKHApPOJHOTO 36pOIHOrO KOH-
¢mnixry. Crarrsa 1 IIpoTokony nepen6adae:

«1.

Lleit IIpoTokor (...) 3aCTOCOBYETHCSI KO BCix 30pOitHNX KOHIIIK-
TiB [HeMDKHapOIZHOro XapakTepy], Aki BinOyBaloTbcs Ha TepUTOpii
6ynb-sakoi Bucokoi [Joroipaoi Croponu Mix ii 36poitHuMM cuna-
M Ta OIIO3UILIIVIHMMM OpTraHi30BaHMMU 30pOVHMMM IPyIIamMi, a6o
iHIIVMM OpraHi3oBaHMMIU 30POHMMU TpynaMu sKi, nepebysao-
9M TIiJ] BifIIOBifla/IbHUM KOMaHJyBaHHAM, KOHTPOIOIOTh YacTH-
Hy ii Tepuropii, mo mae iM 3Mory BecTu 6e3IepepBHi it ITOrofpKeHi
BilICbKOBI omepaljii Ta sacTocoByBaty 1ieii [Tporoxorn.

Lleit ITpoTOKOM He 3aCTOCOBYETHCA [IO BUNA/IKIB OPYIIEHH BHY-
TPIMIHBOTO TOPSAKY Ta BUHMKHEHHS OOCTAHOBKM BHYTPIIIHBOL
HAIIPY>XEHOCTI, TAKMX 5K 6e3MOPsIAKIL, OKPeMI if CIIOpafgNdHi aKTu
HacUJIbCTBA Ta iHINI aKTM aHA/JIOTiYHOTO XapaKTepy, OCKi/IbKM
BOHIU He € 30poitHIMMU KOH(IIKTaMm».

Omxe, Ha BifMiHy Bifi crinbHOI crarTi 3, JomarkoBuii nporokon II 3actoco-
BY€ETbCA IMIle 10 30poiiHMX KOHQIIKTIB, B AKMX Oepe y4acTh [ep)kaBa-ydac-
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HILISI JOTOBOPY SIK CTOPOHA KOH(QIIIKTY, Ta SIKi BiffOYBAIOThCS HA TePUTOPII 11iel
mepxkaBu. Kpim Toro, yactuHa Tepuropii fep)kaBy HOBMHHA IiepeOyBaTy I
ebeKTHBHIIM KOHTPO/IEM OMO3MLINHUX CITT, HAOMIbKaou iX pob 1o de facto
B/Iaziu 3 Ge3nocepenHiMu 30008 sI3aHHAMI He JIUIIE TIepef CYIPOTUBHOIO CTO-
POHOI0, a J1 IIepef; MELIKAHIAMY TEPUTOPIL, 1[0 3HAXOAUTHCA IiJ] IX KOHTPOJIEM.
Bucoxwmit mopir 3actocyBaHHs 1jboro [IpoTOKONY CBif4UTh PO CTiiike Heba-
KAQHHsI yPsAZIiB HOIIMPIOBATI MDKHAPOJHE Pery/IIoBaH s Ha BHY TPIilHi 36poiiHi
KOH(IKTY, AKIIO TIIBKY BOHU He PO3BUBAIOTHCS IO CUTYaLill, [0 y 6araTbox
BiTHOILLIEHHSX CTAI0Th AHATIOTIYHMMM 10 MDKHAPOFHMX 30pOiHNX KOHMIIIKTIB.

3 ornAny Ha Haui 1ini, BupimanbHuMy nepesaramu Crarri 1 JlogaTkoBoro
nporokony II €, mo-nepure, 06’eKTUBHUIT HOPIr GaKTUIHMUX KPUTEpiiB, 3a
SIKUX B>Ke He MOYKHA 3allepedyBaTy iCHyBaHH:A HeMIKHapOHOTO 30 pOITHOTO
KOHQIIKTY, 1, HO-ApyTe, TOM QaKT, [0 «BUIAIKY IIOPYIIEHHS BHY TPILLIHBOTO
HOPSIKY Ta BUHMKHEHHsI 00CTAHOBKY BHYTPILIHBOI HAIIPYXXEHOCTI, TaKi sIK
6e3mopsIKN, OKpeMi 71 Clopa/iuvHi aKTH HaCU/IbCTBA Ta {HII aKTM aHa/IOTi4-

HOTO XapakTepy» He € 36poitHuMu KoH}pmikramm.'”

3. Ilopir opranisanii

bes minimManmpbHOrO piBHA OpraHisanii HEMOXK/IMBO 3JiJICHIOBaTH CKOOPIM-
HOBaHi BilicbKOBi omepalii Ta 3a0esmeunTy KomeKTuBHe forpuManHa MITL
Tomy, miHiMa7IbHa OpraHisallis 3aBX/1 BBaXKasacs BU3HAYaIbHIM €/1IeMEHTOM
36poiHMX cuT 260 OpraHi30BaHMX 30POJHIX TPy, 110 6epyTh y4acThb y 36po-
JTHOMY KOH(IIKTI, Ha BifMiHy Bifi yqacHMKIB 6e3HOpsIAKiB Ta iHmuX GopM He-
OpraHi30BaHOr0 MacOBOTO HacMIbCTBa.'”! Xova Ipe3oMyeThcs, 10 AepKaBHi
36pOITHI CH/IM BIAMOBIAIOTH LIbOMY KPUTEpil0, piBeHb OpraHisariil HefgepKas-
HYX 30POIHNX IPYII Ha IPAKTHNII OIiHIOBAaBCsA Ha OCHOBI HU3KY BU3SHAYAIbHIX
YMHHMKIB, AKi MICTATD TaKi e/leMEHTN: «HASABHICTb CTPYKTYpU KOMaHJyBaHHS,
AUCHMIUTIHAPHUX IIPaBI/I Ta MeXaHi3MiB; HaABHICTb MITa0y; KOHTPOIb IPYIIN
HaJ| IIEBHOIO TEPUTOPI€EI0; 3ATHICTD TPy OTPUMYBATHU ZOCTYII 4O 36poi, iH-
11101 BiIcbKOBOI TeXHIKI; 3[aTHICTb HaOMpaTy HOBYX YIEHIB Ta IIPOBOAMTH Biil-
CbKOBY IIiITOTOBKY; 3[JATHICTb I'PYIM II/IAHYBATH, KOOPAVMHYBATHU Ta IIPOBOJY-
TU BiJICbKOBI oIlepallii, 30KpeMa IepeMillieHH BifiChbK Ta JIOTiCTUKY; 3[aTHICTh
IPyIy BU3HAYATV €QVHY BilICBKOBY CTpATETil0 Ta 3aCTOCOBYBAaTM BiliICbKOBY
TaKTMKY; HasABHICTb y3TOIPKEHOI €MHOI MO3NMIil Ta 3JaTHICTb BECTY IIEPEro-
BOPU 11 YK/IAHATY YTOAM, TaKi SIK IIPO IIPUITMHEHHs BOTHIO a60 MUpPHI yromm»'*.

100 Jus. Takoxx Pumcpkmit craryt, Cr. 8(2)(r) Ta (1).

101 [Insa oTpuMaHHA NOCUIAHD Ha €/IEMEHT OpraHisalii B forosipnomy MITI, mo perymioe ax
MDKHapOJHi, TaK i HeMKHAapOAHi 36poitHi KoH(iKTH, FuB., 30kpema, XKK III, Cr. 4(A)(2)
(«oprawnisosani pyxu omopy»), ITIT I, Cr. 43(1) («Bci opranizoBani 36poitHi cumu, rpymnm Ta
nigpospinm»), a rakox JITII, Cr. 1(1) («iHuri opranisoBaHi 36poitHi rpyrm»).

102 ICTY, The Prosecutor v. Ramush Haradinaj et al., Trial Chamber I (Judgment), Case No. IT-04-
84-T, 3 April 2008, para 60. [lus. Takoxx ICRC, Opinion Paper, op. cit. (note 62), p. 3.
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4. Ilopir iHTeHCMBHOCTI

Y BigHOCMHAX MDK [iep)kaBaMu 3arajbHa 3a00pOHa IOTPO3M CUIOK Ui i
3acrocysaHH:A BcraHoBeHa Craryrom OOH, o3Hauae, 110 GpakTndHO Oy/ib-
sIKe 3aCTOCYBAHHsI CI/IM MDK ep>KaBaMyl € MDKHAPOZHUM 30pOITHIM KOH-
¢nixrom. Ha mpoTuBary 11boMy, BHy TPILlIHE 3aCTOCYBAHHS CUJIM JiepPXKaBHU-
MM OpraHaMM BJIajii MPOTY IPUBATHUX 0Ci6 a60 3aCTOCYBaHHA CUIU MiX
TaKMMM IPUBATHUMIU 0cO6aMM, 3a3BUYAll, 3a/MMIIAETbCA NMUTAHHAM IIpa-
BOOXOPOHHOI JIiI/IBHOCTI, IKE PEry/II0ETbCS 3arajloM IIPaBOM IIPAB JIIOAVHYI
Ta HAL[IOHAJIPHMM KPUMIHAIBHUM 3aKOHOZABCTBOM. [|/ist TOro, 106 Taxe
HeMDKHapOfiHe MPOTUCTOSHHA OY/I0 PO3IIIAHYTO AK 30pONHMIT KOHQIIKT,
BOHO ITIOBMHHO YiTKO BifIpi3HATUCH BiJi BHYTPIlIHIX IOPYyLIEHb MOPAJKY Ta
HAIIPY>XEHOCTI, TAKMX AK Oe3IOPANKY, OKpeMi Ta CIIopaNyHi aKTV HaCU/Ib-
cTBa Ta iHui noxi6Hi akTn. OKpiM ZOCTATHBOTO PiBHS BiiICHKOBOI OpTraHi-
3ar(il KOXKHOI 31 CTOPiH KOHQIIIKTY, TAKOXX HEOOXITHO, 11106 IPOTUCTOSHHS
TOCAIIO IOPOTY iHTEHCMBHOCTI, KOMM JI0TO HEMOXK/IMBO HENTpPasisyBaTu
3a JIOIIOMOTOI0 3BMYAMHOI JIiA/IHOCTI MOJIilii, a BMMara€Tbcsl BTPyYaHHA
36poitHux cur.'” BifnoBifHO, A/ BU3HAYeHHA iCHYBaHHS HeMiXHapOJHO-
ro 36poitHoro koupnikry MKTIO Bumarae nokasis «TpuBamoro 36poitHOro
HaCU/IbCTBA» MDX Jlep>KaBoIo Ta OPraHi3oBaHMMM 30pOMHIMU IpynaMu abo

BMHATKOBO MK Takumyu rpymnamuy,'®

— KpUTepiil, AKUI Ha IPAKTULI TIyMa-
YUTBCS K TAKUII, 10 Oi/Iblie CTOCY€ThCA iHTEHCUBHOCTI 36pOITHOTO HACUIID-
CTBa, HDXK 7100 TpMBajaocTi.'® BusHaYambHi YMHHUKM [ OLIHKM «iHTeH-
CUBHOCTI» OXOIUIIOIOTD: «KiJIbKiCTb, TPMBAJIICTh Ta IHTEHCUBHICTb OKPEMUX
3iTKHEHb; BUJ 30poi Ta iHIIOI BijiCbKOBOI TEXHIKY, 110 BUKOPMCTOBYETHCS;
KiNBKICTb Ta Kaj1ibp 60€mpumacis, 110 BUKOPUCTOBYIOTHCS; KIIbKICTb 0Cib Ta
TUII BiJICBK, 1110 6epyTh yIacTh y 60ITOBUX HisIX; KIIbKICTb )KepTB; 06csAr Ma-
Tepia/IbHUX PYIHYBaHb; I KUIBKICTD HUBIIBHUX 0CI0, SIKi 3a/IMIIAIOTH TEPU-
Topil BeeHHst 60It0BYX Ailt. 3amydeHicts go curyanii Pagu besmekn OOH
TaKOXX MOXKe OYTY HiATBepIKEeHHAM iHTeHCHBHOCTI KOHIKTY»'.

Y mificyMKy, 3 OI/IsAy Ha Pi3HOMAHITHICTD CUTYALiil, B SIKMX MOXe BinbyBa-
THCA HACWJIBCTBO HEMDKHAPOJHOTO XapakTepy, ix kinacudikanis Sk 36poit-
HOro KOHQUIKTY 3aBX/y Oyfie 3a/IeXKaTy Bifl peTeNbHOI OLiHKY KOHKPETHUX
06CTaBMH, a He BiJj €AMHOrO BM3HAYEHH:, OCOOIMBO HAa HIDKHBOMY piBHI
1Kanu inTeHcnBHOCTI. OfHAK, ICHYBaHHS HEMDKHAPOFHOTO 36 pOiTHOTrO KOH-
GIIKTY 3aBXKAN 3a/IMIIAETHCS MMTAHHAM (AKTY il He 3a/IeXUTh Bif IO TIY-
HUX MipKyBaHb 3aly49€HMX CTOpiH. Ha mpakTuimi BaXK/IuBy pONb MOXYTb
Bipirpatn koH®ineHninHi Memopangymy MKUX, 1o HaragyoTb cTOpOHaM

103 ICRC, Opinion Paper, op. cit. (note 62), p. 3.
104 ICTY, The Prosecutor v. Dusko Tadic, op. cit. (note 70), para 70.
105 ICTY, The Prosecutor v. Ramush Haradinaj et al., op. cit. (note 102), para 49.

106 Tam camo.
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mpo ixHi 30608’13aHHA 3a MI'TI, ockinbKu BOHM, 3a3BUYAil, TAKOXX MAIOTh
CBOI NOIIAAM LIOAO IpaBoBoi Knacudikanil curyanii.'” OpHak, y cripHUX
BUIIAJKAX IOPUANYHO 000B’A3K0Ba Kracudikallisg, 3a3Buyaiil, IOBUHHA OyTH
BCTAHOBJICHA CYOM 2060 KBa3iCyZOBMM MeXaHi3MOM, IKOMY Oyfie JOPY4eHO
BUPIIIEHHS LbOTO MUTAHHS 3 IOIVLIAY MDKHAPOSHOTO IIpaBa.

5. Yacosi ra TepuTopianbHi MexXi HeMi>KHapOTHIX 30pOiTHIX
KoH(ikTiB

(a) Yacosi mexxi HeMDKHApOTHUX 30POITHUX KOHQITIKTIB

3 MOIIARY YacoBUX MeX HeMDKHaponHi 30poriHi KOHMIIKTI OYNHAITHCS 3
TOTO MOMEHTY, 5K 36pOJiHe HaCH/IbCTBO MDX JOCTaTHbO OPraHi30BaHUMM CTO-
POHaMM JOCSTa€ HEOOXITHOTO MOPOTYy iHTEHCUMBHOCTI. X04a Iii CK/IaJi0Bi efe-
MeHTH 3abe3edyIoTh 00 €KTUBHI KpuTepil i inenrudikauii curyanii 36po-
JIHOrO KOHQIIKTY, y HMOMTUYHIN peaTbHOCTI BOHM YacTO IHTEPIPEeTYIOThCA
TOCKUTD BilTbHO, 0COOMMBO 3i CTOPOHM BifNOBiZHOTO ypsAmy. Xo4a B JesSKNUX
KOHTEKCTaX Jlep>KaBy BifIMOBJIAIOTbCA BU3HABaTy 3acTOCOBHICTh MITI, HesBa-
KAl04y Ha OpraHisoBaHe 30poiiHe HACUIBCTBO, SIKE LIOPOKY CTa€ IPUINHOIO
TUCAY YKEPTB, iHIIIi 3iTKHEHHA JIETKO BiTHOCATD JJ0 TPaBOBOI IIApa/INT MU «Bili-
HI», XO4a BOHN, 3[Ia€THCS, MAIOTh Oi/IbIlle CIIIBHOTO 3 IPABOOXOPOHHIVIMIL
omepanisgMy, HbK i3 MOBHOMACIITaOHNM 30pOITHIM KOH(TIKTOM.

IoiHO MOYMHAETHCS HeMbKHapogHMI 36portHuit Koudikt, MITI 3actoco-
BYETBCS JIO «JOCATHEHHS MUPHOTO BperyaoBaHH"».'”® TyT Takox MOX/INBI
pisHi ¢popmu BperymoBaHHA: Bif popManbHUX MUPHUX Yyrof abo JieKmapa-
it Ipo KamiTy/IsALil0 KO MOBHOI BiffCbKOBOI MOpasKky O6ymb-sAKoi 3i CTOpiH
a60 MMOCTYIIOBOrO MPUIMHEHHA 30POITHOr0 HACUIBCTBA O TOTO MOMEHTY,
KO/IU MUP i TpoMajchKka 6eslexa OYAyTb Ha/JeXHUM YMHOM BiTHOBJIEHI.
Ha npaxTuni npunmHeHHsA HeMbKHapOIHOTO 30pOITHOro KOHQIIKTY BUMa-
ra€ He TIIbKM 3aKiHYEHHS aKTUMBHMX OOMOBUX [Iill, ajle TAKOXK 1 3aKiHYeHHS
BiJJIIOBiIHMX BiJICbKOBMX OIl€pallili BOEHHOIO XapaKTepy B YMOBaX, KON
JIMOBIpHICTD IX BifHOB/IEHHS CTaHe OOIPYHTOBAHO HEMOXXIMBOIO.

(6) Tepuropianphi MexKi HeMKHAPOTHUX 30POITHIX KOHQTIKTIB
3 HOIIARY TePUTOPiaTbHUX MeX 3aCTOCOBHICTb K CIiZIBHOI CTATTi 3, Tak
i logaTkoBoro mpotokony II o6MexyeTbcst 36poitHIMY KOH(IIKTaMM, 1[0
BifmbyBaoTbcs «Ha Teputopii» Bucokoi Jorosiproi Croponn; Ilporokon Ha-
BiTb BUMArae, mob fep>kaBa TepPUTOPiaIbHOI IOPUCAUKIIT OyIa 3amydeHa sK
cTopoHa B KoHGikTi. 111 BuMora 3ymMoBIIeHa TiM, 110 00MBa JOKYMEHTH
BBOZIATH 000B’A3KOBi IPaBIU/Ia HE TIbKM [/IS CAMUX JlepyKaB-Y4aCHUIIb, aJle

107 [Jus. [masy 8.111.
108 ICTY, The Prosecutor v. Dusko Tadi¢, op. cit. (note 70), para 70.



80

MMABA 2

i Ay1s1 Helep>KaBHUX 30POITHMX TPYIL, sIKi Aif0Th Ha ix TepuTopil. [TpaBounu-
HICTB Ije 3p06UTY [IOB’s13aHa 3 TEPUTOPIATbHIM CyBePEeHITETOM KOXHOI fiep-
JKaBM-Y4aCHUIl HOroBopy i oomMexyerbca HUM. OToXe, JIOTIYHUM € Te, L0
00yBa JOKYMEHTH MICTATb TEPUTOPia/IbHUIL 3B'I30K MK KOH(IIKTOM Ta
Tep>KaBoI0-yYacHUIIEI0.

CpborofHi TepuTopianbHi MeXi 3aCTOCYyBaHHA cHinbHOI cTaTTi 3 Ta Jopat-
koBoro npotokony II 6impuie He cayryooTh ix mepsichiit Meti. [To-mepie,
yotupu JKeHeBcbKi KOHBeHIIii 1949 poxky oTpumanu yHiBepcalbHy pa-
TudiKario, OTXKe, ClieHapill, 3a AKMM HeMDKHAPOLHMIT 36pOTtHMIT KOHQITIKT
BifOyBa€eThCS LI/IKOM 32 MeXXaMy TePUTOPIl Aep>KaBM-YIACHMUII OTOBOPY,
nyxe ManoiiMoBipHuiL.'” ITo-gpyre, HaBiTb AKIO Takuil 30POJHUII KOH-
¢kt BinOynmeThes, BiH ofHaKOBO Oyfie pery/IoBaTucsa ryMaHiTapHUMMU HO-
JIO>KEHHAMMU CIIIZIbHOI CTATTi 3, OCKIIbKM IX BM3HAHO 3BMYAEBMM IIPABOM, i
BOHIU € BTi/IHHAM 3araJIbHOTO IPUHIMNITY TIpaBa («elleMeHTapHi MipKyBaH-
HsI TYMaHHOCTI»), @ TOMY — 3araJIbHOO00B I3KOBIM, HE3a/IeKHOTO Bif 10-
roBipHux 30608 s13aHb.'* TTo-TpeTe, mjopasy, KOMH IIifi YaC HEMIXHAPOIHOTO
36pOITHOr0 KOHQIIKTY TPaIlIAIOTbCSA eKCTePUTOpianbHi BTOPrHEHH 3a 3T0-
IV CYCifIHbOI fiep>KaBU, TaKi BTOPTHEHHSA BBAXKAIOTbCsA YaCTUHOIO EPBUHHO
HeMbKHapogHOro 36poitHoro koHdmikTy.!!! SIKio Taka 3rofa BifCyTHs, eKc-
TepuUTOpianbHi omeparii MOXYTbh CIPOBOKYBATM MIKHAPOXHUIT 306pOITHMI
KOH(JIIKT i3 lep>KaBo0 TepUTOPiabHOI IOPUCANKINL. Y 3B’53Ky 3 LMM Bif-
KPUTVM 3Q/IMIIAETHCS IUTAHHS IOf0 TOTO, YN Y TAKWIL CIIOCI6 CIIPOBOKOBA-
HUIT MDKHapomHUI 30poitHMIT KOHQIKT CHiBiCHYE 3 IIepBUHHNM HeMiXHa-
PORHUM 30pOITHIM KOHQIIKTOM, 260 3K BiH OXOIUIIOE OCTAHHIII, IPMHANMHI
Ti€l Mipolo, SIKOI0 BiH BifOyBaeTbCs Ha iHO3eMHIiT TepUTOPIl.

Sxmo Oynb-sike KOHIENTyalbHe OOMEXeHHA HeMiKHapOZHOro 36poiiHO-
ro KOHQIIKTY ;O TepUTOpiaIbHMUX MeX OfHiel gepxkaBu i 6ymo Ha gymui y
po3pobuumkiB cminpHol crarti 3 Ta JogarkoBoro mpotokony II, BoHo, 3Bu-
YaiHO, 3a/IMIINIOCS HEBUCIOBJIEHNM i, BOYEBU/ID, 6yno 3aMilleHe Cy4acHUM
IpaBOBMM OaueHHSIM Ta Iep>KaBHOIO IPAKTHKOK. HesBakaoun Ha Te, IO
IIOYaTKOBA MeTa IL[UX IIOJIOXKEeHb IIOJIATaa B PeryIIOBaHHI 30pOIHUX KOH-
¢iikTiB, W0 BiXOYBAIOTbCSA B MeXXaX TePUTOPiaIbHUX KOPHOHIB IepiaBH,
TepMiH «HeMDKHAapOJHWIT» 30poiiHMII KOHGIKT CbOrofHi 6iblie He MOXe
PO3IIIANATUCS K CUHOHIM «BHYTPIillTHbOTO» 36pOITHOr0 KOH(IIIKTY.

109 ICRC, Opinion Paper, op. cit. (note 62), p. 3.

110 ICJ, Nicaragua case, op. cit. (note 27), para 218. IIpo 3ara/jpHi IPUHIUIN [IPaBa, JUB. Ta-
kox [masy 1.11.3.

111 [lus., Hanpukmap, iHTepuperanito ypamsy Cronydennx IltariB kondmikry B Yraumi K
«TPOMaJIATHCHKOTO KOH(MMKTY», X04a MOBCTaHCbKa «Apwmis onopy Tocrioga (AOT), Tepo-
pUCTHYHA OpraHisaris (...), o i€ Ha miBHOYI 3 6a3 Ha miBAHI Cygany», B: US Department
of State, Country Reports on Human Rights Practices: Uganda, 2001, gocTyn 3a mocumas-
nam: http://www.state.gov/j/drl/rls/hrrpt/2001/af/8409.htm


http://www.state.gov/j/drl/rls/hrrpt/2001/af/8409.htm
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BogHouac, y curyanisx HeMbkHapogHoro 36poitHoro koHduikty MITI sa-
CTOCOBYETBCSI He TUIBKM HA TEPUTOPISX, fie BifOyBaloThCsl aKTUBHI 60I1OBI
Iil, a perymnwe, (baKTM‘{Ho, 6y11b—;11<y [iI0 4y omepaniro, 3[iliCHEHY 3 IIpU-
YJH, OB 3aHMX 13 KOH(PIIKTOM (3B’130K i3 KOHQIIKTOM), He3alIe>XHO Bif
TepUTOpiaNbHOTO po3TalllyBaHHA. lle He 03HadYae, M0 BilICHKOBI [Iii MPOTU
CYIPOTUBHMKA MOXKXYTb OyTM 3aKOHHMMU B OYIb-sKUil 9ac i B Oygb-sKii
Toulii cBiTy («rmobanbHe mone 60t0»). Pagmre st Toro, 1106 Oy T 3aKOHHNU-
M, 6y1n>—;n<i €KCTepUTOpia/bHi BiJICbKOBI /il HOBMHHI 3aBXXIV BiIIOBiaTH
He nuie HopMaM Ta npuHuunam MITI, ane Takox i TM, IO CTOCYIOTbCA
jus ad bellum, npaBy HeiiTpaniTeTy Ta OyAb-sAKUM iHIINMM BiZIIOBITHUM HOP-
MaM MDKHapOJHOTO IpaBa. 3peliTo, HeMbKHAponHi 30poiiHi KOHGMIKTH
XapaKTePUSYIOTbCS He 32 0OMEXEHOI0 U1 HeOOMEXEHOI0 TePUTOPIabHOIO
ceporo, a 3a xapaKTepoM i AKICTIO 3a/TyIeHUX CTOPIH, a TAKOX (PaKTUIHUM
3[1iICHeHHAM GOMOBUX [Iiil Ta IHIINX Iill Y1 OIepawiii, 110 MAOTh 3B 130K 3i

30pOITHIM KOHQIIKTOM.

Hisnatucs 6inbie (HemixuapopHi 306poiiHi konmikTm)'?

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War?, ICRC, Geneva, 2011, Vol. I, Chapter 12: The law of non-international
armed conflicts, pp. 327-350. [locTymHo Takox pociricpkoro: Caccomnu, Map-
ko 1 byBbe, AnTyan. [IpaBoBas samuTa Bo Bpems BoiHbl. MockBa, MKKK,
2008. T. L, u. I, r1. 12: IIpaBo HEME>XAYHAPOSHBIX BOOPY>KEHHBIX KOH(IMK-
TOB, C. 299-320.

Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford
University Press, Oxford, 2012, 370 pp.

Jelena Pejic, “The protective scope of common Article 3: More than meets the
eye,” IRRC, Vol. 93, No. 881, March 2011, pp. 189-225.

Sylvain Vité, “Typology of armed conflicts in international humanitarian law:
Legal concepts and actual situations,” IRRC, Vol. 91, No. 873, March 2009, pp.
69-94. JlocTynHO TakoxX pociiicbkoro: Bure, CrbpBan. Tumnonorus Boopy-
JKEHHBIX KOH(/IMKTOB B MEX/YHAPOIHOM T'YMaHUTAPHOM IIpaBe: IIPaBOBbIE
KoHIenuyy 1 peanbHble cutyanyy // MOKKK. 2009. T. 91, Ne 873. C. 91-126.

ICTY, The Prosecutor v. Fatmir Limaj et al., Trial Chamber II (Judgment),
30 November 2005, Case No. IT-03-66-T, paras 84 and 89-91.

ICRC, Commentary on the First Geneva Convention, 2nd ed., ICRC/
Cambridge University Press, 2016, Article 3.

112 Vci goxymentnt MKUX gocTymHi 3a MOCHIaHHAM: WWW.icrc.org


http://www.icrc.org
https://casebook.icrc.org/law/non-international-armed-conflict
https://casebook.icrc.org/law/non-international-armed-conflict
https://www.icrc.org/en/doc/assets/files/review/2011/irrc-881-pejic.pdf
https://www.icrc.org/en/doc/assets/files/review/2011/irrc-881-pejic.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf
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o  “Current debates on IHL,” webpage, ICRC. JlocTym 3a ImOCHIaHHAM:
https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl.
Takox  pociiicbkoro  MoBow:  https://www.icrc.org/ru/war-and-law/
contemporary-challenges-for-ihl

Ax 3axou 3axuwac nio yac eittnu?
o  Cmpasa Ne 149, Kondnikr Ispains/JliBan/Xe36o0mta y 2006 poui.

o Copasa Ne 211, MKTIO, ITpokypop npotu Tagiua, [lok. A, mynkTu 67-70 Ta
Hox. B, myHkT 562 (pociiicpkoro Moo Crpasa 180).

o  Copasa Ne 220, MKTIO, ITpokypop npotu bockocki, mynkTn 175-178.

o Cnpasa Ne 234, MTP, IIpokypop nporu Kana-Ilonsa Akaecy, mynkTu 603 Ta
619-626 (pociiicbkoro Crpasa 200).

VI. 3BPOVIHI KOH®/IIKTU 3 IHO3EMHUM BTPYYAHHAM

36poitai KOHQIKTH, Tif Jac AKMX BigOy10Cs iHO3eMHe BTPYJaHHs, € 0C006-
JIBUM BUIOM 30pOIHMX KOHQIIKTIB, AKMM TaKOXX IHOJ1 JaI0Th MEHII 9iTKy
HasBY «iHTepHalioHaIi30BaHNX» 30poitHNX KOHPiKTiB. PaKTUYHO, e Ho-
HATTS O3HAYAE, IO y BXKe iCHYI0uMit HeMbKHAPORHMIT 30pOIHMIT KOHGIIIKT
BTPYYa€TbCs Jep)KaBa UM KOAJIlis FepkaB, sIKi y TakKuii Croci6 cramoTh
(cmiBy4acHO0) CTOPOHOIO I[HOTO KOHQIIKTY.

3 IOIIAAy 3aCTOCOBHOTO IIPaBa, KOMM Aep>KaBa BTPYYAETbCS B OOPOTHOY
Ha 6OLl TepUTOPIaIBHOTrO YPARY IPOTI IIOBCTAHIIIB, TO BIfHOCHHM MDX I10-
BCTAHIAAMU Ta TAKOIO Iep>KaBolo, AK 1 paille, 6y11yTb perymoBatuca MITI,
[0 3aCTOCOBYETbCS [0 HeMDKHapogHMX 36poitHux koH¢uikris. IIpore,
AKIIO Jep>KaBa, 10 BTPYYaETbCA, MiATPMMYE MOBCTAHHA MPOTU Jep>KaBuU
TepUTOPiaNbHOI IOPUCAMKIL, CUTYalis YCKIAfHIOETbCA. 30poiiHi mpoTH-
CTOSIHHA MDXK JIep’KaBolo, 110 BTPYYA€ETHCH, Ta JIeP>KaBOIO TePUTOPiaNbHOI
IOPUCMKIII aBTOMaTUYHO IPU3BENYTh 10 3acTocyBanHA MI'TI, mo perymoe
MiKHapoaHi 30portHi KoH(IiKTH. 3 iHIIOro 6OKY, IPOTUCTOSIHHS MIX [iep-
JKaBOIO TepUTOPia/IbHOI IOPUCAMKIIII Ta IOBCTAHIAMMU Oyme 36epiraTu cBiit
HeMDKHapOIHMII XapaKTep i MPOJOBXYBAaTU PEry/II0BAaTUCA ION0KEHHAMMN
MTITI, 1110 3aCTOCOBYIOTBCS 1O HEMDKHAPOSHMX 30p0itHIX KOHPIIKTIB. 3 mo-
1ALy 3aCTOCOBHOTO IIpaBa, lie CIPUYMHAE CIIiBiCHYBaHHA Mi>KHapOJHOTO
Ta HeMDKHAPOJHOTO 36pOItHOr0 KOHQIIKTY — CUTYyalil, Ky iHOfi TAKOX Ha-


https://www.icrc.org/en/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/ru/war-and-law/contemporary-challenges-for-ihl
https://www.icrc.org/ru/war-and-law/contemporary-challenges-for-ihl
https://casebook.icrc.org/case-study/israellebanonhezbollah-conflict-2006
https://casebook.icrc.org/case-study/icty-prosecutor-v-tadic#toc-a-preliminary-issue-the-existence-of-an-armed-conflict-
https://casebook.icrc.org/case-study/icty-prosecutor-v-tadic#toc-paragraphs-562-to-583
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icty-prosecutor-v-boskoski#toc-v-general-requirements-of-article-3-of-the-statute
https://casebook.icrc.org/case-study/ictr-prosecutor-v-jean-paul-akayesu#toc-paras-601-to-617
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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J. Fontana

Hapuanns, mo nposoATbcaA B banraagem IHCTUTYTOM IiATOTOBKY orlepalliil 1o MiATpYMaHHIO
mupy, 2010 p.

3MBAIOTh «HOABIITHOW K1acudikamiero». Haperrri, sSIKIo gep>kasa, 1110 BTPy-
Ya€ThCs, He JIMIIe HiTPUMYE, a (PaKTUYHO CIIPSAMOBYE Ta KOHTPOJIIOE CTO-
POHY IIOBCTAaHI|iB HACTUIbKY, L0 iXHi OIepalii c/1ifi posIAfaTyl K TaKi, 1o
3/IIICHIOIOTHCS CAMOI0 JIEP’KABOIO, L]0 BTPYYAETHCH, BXKE ICHYIUMIT HEMIXK-
HApORHUIT 306 pOTTHMIT KOHPIIKT MK IepyKaBO TePUTOPiaIbHOL FOPUCAMKIIT
Ta MOBCTAHISIMU TPAHCHOPMYETHCS B MDKHAPOFHMIT 30POiTHIIT KOHGIIIKT
MiX JIep>KaBOI0 TePUTOPiaZbHOI IOPUCAMKIIII Ta IeP>KaBOX0, 0 BTPYYAETHCA

B KOHymikT.'?

3asBuyait, Ti cami IprHIMIN KIacu$iKail TAKOXX 3aCTOCOBYIOTHCS O 30po-
JHNX BTPYYaHb MY/IbTMHAL[IOHA/IbBHUX CUJL, [0 oTpyMany Mangatr OOH, un
perioHanbHOI opranisanii. Bapro mHaromocutn, mo sacrocosnictb MITI o
MY/IbTMHALIIOHAJIBHUX CUJT 3aJIKUTH Bill TMX caMuX (aKTUIHMX OOCTaBUH,
AKi 3aCTOCOBYIOTBCs O Oyfb-sAKoi iHIIOI CuH, He3ale)XHO Bif IX MiXHa-
POJHOrO MaH/ATy Ta IPU3HAYEHH:, 1 He3a/le)KHO Bifl 3ajaui, ska Oyra mo-
CTaBJIeHa Tepef MOTeHIiTHIMY CTOPOHAMY, IO TPOTUCTOATD TAKUM CUJIAM.
Manpar i neriTMMHiCTb Micii, ITOK/Ia/leHol Ha MY/IbTMHALIIOHA/IbHI CUIN, €
IUTAaHHAMMU jus ad bellum Ta 3arajbHOr0 MKHApOJHOrO IIpaBa, ajle He Ma-

113 Ilpo 6a30Bi IO/IOKEHHS CTOCOBHO CTyII€HsA KOHTPOJIIO, HeOOXiIHOTO I TOro, 106
3poOUTH [lep)KaBy BiANOBIZA/IBHOIO 3a [isTbHICT OPraHi30BaHOI 36POITHOI TPyIH, AVB.
sokpewma: ICJ, Nicaragua case, op. cit. (note 27), para 115; ICTY, The Prosecutor v. Dusko
Tadi¢, Appeals Chambers (Judgment), Case No. IT-94-1-A, 15 July 1999, para 145; ICJ,
Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 27 February 2007, para 413.
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I0Th HifIKOTO 3HAa4YeHHA A 3acTocyBaHHA MITI 1o MynbTHHaLiOHAIBHMX
omepariii. Tomy,Konmu MyIbTMHALIOHANbHI CH/IM 3a/MIIAIOTLCA MHf, CBOIM
HalliOHaJIbHMM KOMaHJYBaHHAM, BOHM IIPOJIOBXYIOTh OyTH 30060B’A3aHNU-
MM 32 MDKHapOJHUMM 30008’ I3aHHAMM CBOE] Iep>KaBy ITOXOKeHH. SKIo
BOHU [if0Th mif 6esnocepenHiM kepiBumirsoM OOH, Bif HUX TOZATKOBO
BuMarawTh gorpumysarucsa MITI Ha ocHoBi bronerens Ienepanbnoro ce-
kpetapss OOH npo gorpumanusa cumamu OOH MixHapopHOTro rymaHiTap-
Horo npasa.'" Ha nymxy MKYX, B 060X Bumazkax KOH(QJIKT, IO BUHUK,
CJIi pO3IIIARATU AK KOHQIKT MDKHApOIZHOTO XapaKkTepy B pasi 60ioBuX Aiit
MDX MYJIbTMHALIIOHA/JIbHUMI CMJIaMM Ta OJHI€I0 Yy KiJIbKOMa iHIIMMM Jiep-
JKaBaMy, a TAKOXK KOH(MIIKT HEMDKHAPOIHOTO XapaKkTepy, AKILo 60i1oBi Aii

BeyThCs INIIE IPOTY OPraHi30BaHUX 30POITHUX TPYII.

HisHaTucs 6inbie (36poitHi KOHPIIKTH 3 iHO3eMHUM BTpyYaHHAM)'">

Sylvain Vité, “Typology of armed conflicts in international humanitarian
law: Legal concepts and actual situations,” IRRC, Vol. 91, No. 873, March
2009, pp. 87-88. [TocTymHO TaKoX pocilicbkor MoBoro: Bure, Cunbsan. Tu-
HOJIOTYsI BOOPY>KEHHBIX KOH(INKTOB B MEXAYHAPOLHOM TyMaHUTAPHOM
IIpaBe: IpaBOBble KOHIenuuu 1 peanbable cutyanym // MOKKK, 2009. T. 91,
Ne 873. C.116-117.

“Multinational operations and the law;” IRRC, Vol. 95, No. 891/892, 2013.
JJOCTYITHO TaKOX POCiIChKOI0 MOBOI0: MHOTOHAIlMIOHa/IbHbIE BOEHHBIE OTIe-
pamy v mpaso // MJKKK. 2013. T. 95, Ne 891/892.

International Law Commission, “Draft articles on responsibility of states for
internationally wrongful acts, with commentaries,” Article 8, commentary,
para 5, Yearbook of the International Law Commission, 2001, Vol. II, Part
Two, New York and Geneva, 2007, p. 48.

A« 3axou 3axuwace nio yac eittnu?

CropaBa Ne 274, IocmimxeHHs 36poitHux KoHOmikTiB B Cheppa-JleoHe,
Jlibepii Ta I'Binei (1980-2005) (pociricbkoio MoBoo CrpaBa Ne 224).

Cmpasa Ne 229, [lemoxpatnuHa Peciyomika Kouro, Kondikr y Kisi.

114 United Nations Secretary-General’s Bulletin: Observance by United Nations Forces of
International Humanitarian Law, ST/SGB/1993/13, United Nations, New York, 6 August

1999.

115 Yci poxymentn MKYX gocTynni 3a mocumanaAM: www.icrc.org


http://www.icrc.org
https://www.icrc.org/en/doc/assets/files/other/irrc-873-vite.pdf
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http://Draft articles on responsibility of states for internationally wrongful acts, with commentaries
http://Draft articles on responsibility of states for internationally wrongful acts, with commentaries
https://legal.un.org/ilc/publications/yearbooks/english/ilc_2001_v2_p2.pdf
https://legal.un.org/ilc/publications/yearbooks/english/ilc_2001_v2_p2.pdf
https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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Crpykrypa

I. 3axmcT HMBITBHOTO HAaCEeTEHHS

II.  3axmcT UUBIIBHMX 06’EKTIB, @ TAKOXK OKPEMUX MicCIieBOCTeIl
Ta yCTaHOB

III. IIpomopuiiiHicTb, 3aII06DKHI 3aX0U Ta IPe3yMIILil

IV. Metonu BeneHH BillHU

V.  3acob6u BemeHHA BiliHK

VI. Okpemi nuTaHH4, [0 BUHUKAIOTh ¥ KOHTEKCTi HEMKHAPOJ-
HUX 36pOiTHIX KOHQITIKTIB

Pe3rome

—  Ilig gac ycix 36poitHIX KOHQIIKTIB IpaBO CTOPIH, IO BOIO-
IOTh, Ha BI/I6ip METOJIB Ta 3ac00iB BelleHHsA BilfHU He € He-
0OMEXKEHUM.

— CTOpoHM, 1O BOKITh, NOBMHHI IIOCTIIHO PO3Pi3HATU
LMBiIbHE HaceJleHHs Ta KOMOaTaHTiB, MBiIbHI 06 €KTU Ta
BiJICbKOBI I1iJli, @ TAKOXX CKEpOBYBAaTM CBOI OIlepallil juiie
IPOTY BilICbKOBUX Li/IEI.

—  [IuBinbHi 006V KOPUCTYIOTHCS 3aXVICTOM Bijf Hamamy, Kpim
BUIIAIKiB i TOfi, KOIM BOHM 6epyThb 6€3M0CepeHI0 yIacTh ¥
60JI0BMX JIisX.

— I[IpuHIuI pO3pi3HEHHs TAaKOX Iependadae 06OB’sI30K 3a-
no6iraTu NOMI/IKAM y BI3HAaYeHHI 1iijelt Ta yHuKaty abo, y
Oynb-sIKOMY pasi, MiHiMisyBaTy BUIIaiKOBi 3arn6eti abo mo-
PaHEeHHs UUBIIBHMX OCi6 Ta BUMA/[KOBI 3HUIIIEHHS IIVBi/Tb-
HIX 00’ €KTIB.

— CrocoBHO Oynp-siKOi HOBOI 36poi, 3aco6iB abo MeTOAiB
BEJIEHHA BiIHM Jep>KaBM IOBVMHHI BU3HAYMTY, YU MOXKE
X 3aCTOCyBaHHs, 32 IeBHMX 400 ycix o6cTaBuH, OyTH 3a-
0OpOHEHO MDKHAPOZHUM IIPABOM, OCOOMMBO SKIIO BOHO
MaTyMe HeBUOIPKOBY [ilo, TIPM3Befe O 3aliBUX CTPAXK/JAHb
a60 HagMIpHMX YIIKOMKeHb, a60 3aBACTb MIMPOKOMAC-
TabHOT, JOBrOTPMBAJIOI TA CEPIIO3HOI KOV IPUPOLHOMY
cepefoBuUILY, a00 € IHIIMM YMHOM HeCYyMiCHMM i3 IpuHIN-
IaMyi MDDKHapOJHOTO IIpaBa, 10 IOXO[ATD Bifi BCTAaHOBJIE-
HOTO 3BMYA€BOTO0 IIPaBa, IPMHIINIIIB [yMAaHHOCTI 200 BUMOT
CYCIIZIbHOI CBiJOMOCTi.
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Hisnatuca 6inpme (Bemennsa 6oitoBux i)'

o  ICRC e-learning module, The basic principles of international humanitarian
law. Toctyn 3a mocmmanHam: http://www.icrcproject.org/elearning/en/ihl/

M5/index.html

. Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 9: Conduct of hostilities,

pp. 249-294.

e  Yoram Dinstein, The Conduct of Hostilities under the Law of International
Armed Conflict, 3rd ed, Cambridge University Press, 2016, 358 pp.

o “Conduct of Hostilities,” webpage, ICRC. [locTyI 3a OCUTaHHSIM:
https://www.icrc.org/en/war-and-law/conduct-hostilities

A« 3axon 3axuwace nio yac eittnu?

Cnpasa Ne 124, Ispainb/Iasa, onepanisa «/Intuit cBuHenb».

ITpotsarom yciei icTopii BoeH 60itoBi Aii 3aBamy HEBUMOBHUX CTPaKaHb
MinbiioHaM mofieft. CuTyanis sanuiaeTbcA He3MiHHOIO i 3apas. I uBinbHI
0co061, 11 y4acHUKY OO0JOBMX Hiil TMHYTh, 3a3HAIOTH IOPaHEeHb ab0 CTAIOTH
ocobamu 3 iHBaTiIHICTIO Ha BCe JKUTTA, YaCTO BTPAYAIOTh OMUSBKUX ab0
BJIaCHe MaitHO Ta pedi. MiHu, KaceTHi Ta iHmi 60enpumacy, o He Budyxa-
10Tb, POOJLAITD Ifi/Ti PETiOHN HENPUAATHUMIY AJISL XUTTSI IIPOTATOM 6araTbox
POKiB, a iHOMi 11 ilecATUIITE. PylTHYIOTBCA Ccema, MicTa, okpemi OyziBi, 3a3Ha-
I0Tb YIIKO/PKEHb KYIbTYPHI LIHHOCTI Ta peiriiiHi 06’exTy, a e1eKTpOCTaH-
uif, MocTy Ta iHII BaX/MBI 00’€KTY IHPPACTPYKTYpU CTAIOTh HEIpPUAT-
HVIMM, 3MYIIYIOYM JIIOfelt 3ammimary cBoi 6yauHKu. [ymMaHiTapHi HacHigKu
LUX ABUL BennyesHi. ToMmy, IpOTAroM JOBIoro 4acy rogosHo Metoo MITI
0y/10 BCTAaHOBJIEHHs 3a00POHN Ha BeJeHHs HIiYMM He OOMEXeHOI BilfHU Ta
Pery/IoBaHHA BeleHHs 60JOBYX Jiif, 00 MaKCUMa/IbHO IIOM SAKIIUTH «He-

raTMBHI HACTIgKM BitHM» ",

Tpn wHaitBakmuint npuanymy MITI momo BemeHHs 6OMOBUX Miif TaKi:
(1) «epvHa 3aKOHHA ILi/b, AKY IIOBMHHI IlepecifyBaTu mep>KaBu IIijf 4ac
BiliHM, ITO/IATa€ B ITOCTA0IEHH] BIiiCbKOBOI CY/IM CYHPOTUBHUKa»''S; (2) ms
TOCSATHEHHS IIOCTAB/IEHOI MeTH «IIPaBO CTOPiH KOHMIIKTY 00MpaTyt METORU

116 Yci moxymentr MKYX mocTymnHi 3a MOCHMIaHHAM: WWW.icrc.org
117 Cankr-Iletep6ypsbka ieKmapariis.

118 Tam camo.


http://www.icrc.org
http://www.icrcproject.org/elearning/en/ihl/M5/index.html
http://www.icrcproject.org/elearning/en/ihl/M5/index.html
https://www.icrc.org/casebook/doc/book-chapter/conduct-hostilities-book-chapter.htm
https://www.icrc.org/en/war-and-law/conduct-hostilities
https://casebook.icrc.org/doc/case-study/israel-gaza-cast-lead-case-study.htm
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Bappiy lInyibxy Ha 3axin Big [lumoity (Mosam6ik), Herogamik Bix koprony 3 3im6abse, 2013 p.
YoroBik, KMl OTPMMAaB KaTilTBO B pe3ynbrari BUOYXy NpPOTHUIIXOTHOI MiHHM, 06pobisie
3EeMITIO.

Ta 3acobu BeleHHA BilTHM He € HeoOMexeHuM»'"; Ta (3) «uuBinbHE Hace-
JIEHHsI 1 OKpeMi LVBIIbHI 0COOM KOPUCTYIOTHCS 3arajJibHUM 3aXMCTOM Bif
He6esIIeK, 110 BUHNMKAIOTh Y 3B’513Ky 3 BilicbKoBUMMU omnepanisamm»'2. Tomy,
MOXKHa cKasaTy, mo MITI, mofo perymoBaHHs BefeHHs 60IOBUX Aill, Ma€e
IBi OCHOBHI MeTH: ITO-TIepIile, 3a6e3mednTy 3aXMUCT MBITBHOTO HACE/IEHHS
Ta LMBUIPHUX 00’€KTIB Bif HacIifKiB 60OBUX [iil, a IIO-ApyTre, HAKIACTU
06MeXkeHH s Ha IeBHI METOAM Ta 3acO0M BeleHH s BillHN.

I. 3AXMCT HVMBUIbHOI'O HACEJTEHHS

Hapixxuum xamenem MI'TI, MeTa AKOro monArae y 3axmucTi IMBiIbHOTO Hace-
JIEHHSI Bil HAC/TIAKIB OOMOBKX Aill, € IPUHIUII PO3PISHEHHSI, 3TIAHO 3 AKUM
CTOpPOHM 36POITHOTO KOHQUIKTY IOBMHHI «3aBX/V PO3PISHATU LVUBiTbHE
HacCeJleHHs 11 KOMOATaHTiB, a TAKOX I[MBi/IbHI 06 €KTYM Ta BiliChKOBI I/ Ta,
BifIIOBi/JHO, CKepOBYBATM CBOI OIlepaLiil TibKM IPOTHU BilICbKOBIUX Liiyteii» ',
3axmcHa MeTa IPUHLUIY PO3PisHEHHS MOXKe OYTH HOCATHYTa JIMIIe TOMI,
KOJIM BM3HAYAIOTHCSI OCHOBHI KaTeropii ocib («1uBiIbHI 0CO6M» Ta «KOM-

119 [II11, Cr. 35 (1). [Ius. Takox [aasbke nonoxenus, Cr. 22.
120 OITL Cr. 51(1).
121 JIT1, Cr. 48; 3MITI, Hopmm 1 Ta 7.

B. Stirton/Getty Images/ICRC
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6araHTi») Ta 06 €KTiB («IUBIIbHI 06 €KTU» Ta «BIICHKOBI Lii/i»), a TAKOX,
KO/IU 0OCSAT Ta YMOBM 3aXMCTy LUBIUIBHUX 0Ci6 Ta LMBIIBHUX 00 €KTIB € 10-
CTaTHDHO YiTKO BU3HAYEHUMI.

1. Bu3HaYeHH: TepMiHY «KOMOATaHTI»

Y 3ara7bHOMY CeHCi, KOMOATaHTU € yJYacHMKaMM BOMIOUNX CUI CTOPiH
36portHoro KoHGmikTy. OT)Xe, HacIpaspi, Bci ocobu 3i ckmapy 36poitHuX
CHMJI CTOPOHM MDKHapOJHOTO 36pOitHOro KOHQIIKTY € KOoMOaTaHTaMu, 3a
BMHATKOM MEJVYHOTO Ta PENITifIHOrO IepCOHaNy, AKNUIA 3[i/iICHIOE BUHATKO-
BO rymaHiTapHi ¢yHKuil.'? €xuHi 030pOEHi 0N, SIKi MOXYTb PO3I/IAAATHU-
s SIK KOMOATaHTH, 1 He € y9acHUKaMu 30pOHMX CIJI, — Lie Y4acHUKH levée
en masse (HapogHOro onomdeHH:").'” Ocobu, sKi 6epyTh y4acTb y 60110BUX
IifiX, IpoTe He MiJIafaloTh IIiJ BUIEBKa3aHi KaTeropii, HapuKiIaj, Hai-

1124

maHni'** a6o uMBinpHI 0coby, sKi 6epyTh He3mocepenHIo yIacThb y 60it0BIX

misx'?, He MAIOTDb CTATyCy KOMOATaHTIB.

—  Iudopmarito nmpo creniaqbHMil 3aXICT, IO HALAETHCSI MEFUIHOMY
Ta peJlirifiHoMy IepcoHany, aus. y Imasi 4.11.

—  Indopmanito Ipo crelianbHUIT 3aXNUCT, 0 HATAEThCA YYaCHUKAM
30POIHMX CUJI, SIKI IPU3HAYAIOTHCS Ji/Is1 37IiMICHEHHS BUHATKOBO
LVBIIBHUX 060pOHHNUX GYHKLIN, AuB. y Pospini I1.4. Hyokue.

(a) Ocobu 3i ckmagy 36poiTHUX CHT
36poliHi cumu cTOpoHM KOHQIKTY OXOIUIIOITH «yci opraHi3oBaHi 36poit-
Hi cwmm, rpymy i mifpospinm, mo nepe6yBaloTh IIiJ KOMaHAYBaHHAM OCO-
6y, BiIMOBifa/NbHOI TIepef Li€l0 CTOPOHOI0 3a Ail cBoiX mimmermtux»'?. I
MIMpOKa Ta PYHKIIOHA/IbHA KOHIIEIIIisl 30POIHMX CU/I PO3BUBAIACS 3 4acy
npuitHATTSA [2a3bKOTO MOJIOKEHHS, B SIKOMY BM3HAETHCS TOI (DakT, [0
«BOEHHI 3aKOHI, IIpaBa Ta 000B’A3KI» 3aCTOCOBYIOTHCS He TUIBKIL IO Pery-
JIAPHUX 30pOVHUX CWJI, @ ¥ IO Hepery/sApHNUX ONOTYEHIB Ta TOOPOBOJIb-
4yyx 6GarajibliOHIB, 32 YMOBY, L0 BOHU BifIlIOBiJal0OTh YOTMPHOM YMOBaM,
AKi IX IPMPIBHIOIOTD O peryIApHuX 30poiiHux cuit: (1) BoHM nepeOyBaioTh
mifg KOMaHAyBaHHAM 0co0u, BifNoBifaabHOI 3a CBOIX mipmernux; (2) BOHU
MaloTh (DiKCOBaHy BiAMITHY emOeMy, sIKy MOXKHa 6aunTu Ha BifcTani; (3)
BOHM BIiJKPUTO HOCATH 36p0I0; i (4) BOHM 3[IMCHIOTDH CBOI omeparii, Jo-

122 JI11, Cr. 43(2); 3MITI, Hopma 3.

123 Taasbke nmonoxkenHs, Cr. 2; quB. Takoxx Pospin 1.1.6.
124 QOI11, Cr. 47(1).

125 [OIIT, Cr. 51(3).

126 JII1, Cr. 43(1); 3SMITI, Hopma 4.
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TPUMYIOUJNCh 3aKOHIB i 3BM4aiB BefeHHA BiltHM.'” BuMoru mono BUAMMUX
BifiMiHHOCTENT Bij LMBiJILHOTO HaceneHHs Ta mosaru o MITI Oinbiie He
PO3ITIAAIOTHCSA K OCHOBHI €leMeHTH, L0 XapaKTepu3ylTb 30pOiiHi cumu
per se, ale BOHU CTanM iHAWBiAyanbHMMM 3000B’A3aHHAMU, ITOPYLICHHA
AKMX MO>Ke MaT!U HAaCIiAKM [/ OKpeMOro KoMbaTaHTa, HepefyciM, e Moxe
IIPU3BECTH [0 BTPATH IPUBiIeiB KoMbOaTaHTa Ta CTATYCY BiliCbKOBOIIOIOHE-
Horo (HeBifNOBIZHICTD BMMO3i 0YEBUMIHO BUAMMOI BigMiTHOI eM6bmemu)'?,
a6o 10 cyposoro nepecigysanus (mopyuenns MI'TI).' Otxe, cboromHi Bei
36poitHi cyym, rpynu abo Miffposfiny, o JeMOHCTPYIOTh JOCTATHIN piBeHb
BilicbKOBOI OpraHisaljil Ta Ha/leXarTh ;O CTOPOHU KOHQIIKTY, HOBMHHI PO3-
IJIALATICS K YacTHHa 30pOIHMX W 1jiei ctoponm.'

InnMBigyanbHa y4acTh y peryiapHUX 30pPOMHMX CHMIaX Aep)KaB, 3a3BUYAiL,
PETYIIOETbCA BHYTPIIIHIM 3aKOHOJABCTBOM i BUpaKaeTbcs depes op-
MajIbHy IHTErpalil0 B IIOCTIlHI MifPO3AiNy, 10 BifPi3HANTHCA (HOPMOIO,
eMOieMaMIt Ta OCHaIleHHAM. Te came CTOCYeTbCs 11 cuTyaiii, Komu 36poii-
Hi TApO3Aimy moinii, IPUKOPAOHHOI C1y611 a0 aHAJIOTiYHI YaCTUHU Ta
Hipo3Aiiy BXOAATD O HepyKaBHUX 30poiHMX cul. [[id nineil mpuHUMIY
PO3pisHEHH: CTaTyC yYaCHMUKA Pery/IsApHUX 30POHUX CMJI IPUIINMHAE CBOKO
IiI0, @ CTAaTyC LMBIIBHOI 0COOM Ji IPaBO Ha 3aXMCT BiHOBIIOITHCS, 0COOa
BifIMOB/ISIETBCS Bifl aKTMBHOI CTY>KOM 1 IIOBEPTAETHCSI 1O LMBIMBHOTO SKUTTS
He3aJIeXXHO Bifj TOro, 41 0co0y 6Y/I0 3BI/IbHEHO, YU BOHA PO3I/IANAETHCS SIK
BiliCbKOBMII 3amacy, AKuii Oibliie He 6epe yyacTi y 60/10BUX [iAX. Y4acTh y
Hepery/IapHO cpopMOBaHMX 30POIHMX CIJIAX, TAKMX SK OIOTYeHHS, ToOpo-
BOJIbYi OaTa/nbiloHN a0 OpraHi3oBaHi pyXu ONOPY, IO HajleXarb 4O CTO-
POHM KOHQIIIKTY, 3arajloM He PerymioloThCsA BHYTPIIIHIM 3aKOHOJABCTBOM
i MOXYTb 6YyTM HaJeKHUM YMHOM BM3HA4eHi nuiie Ha mifcrasi ¢yHKIfio-
Ha/JIbHUX KPUTEpPiiB, TaKMX AK Ti, IO 3aCTOCOBYIOTHCA [0 HEJEPYKaBHUX
36pOIHNX Tpyn y HEMDKHAPOFHMX 30poiHMX KoH(riKTax («mmocTiitHa
6ortoBa QyHKIiA» )"

— Iudopmarnito mpo y4acTs B Heep)KaBHUX 30POIHUX IPyIIax
B paMKax HEMDKHapOIHMX 30pOitHNX KOH(IIKTIB
puB. y Pospini VI.2 Hyxye.

127 Taasbke monoxkenus, Cr. 1.
128 [II1, Cr. 44(3) ta 46; 3MI'II, Hopmu 106 ta 107.

129 J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law, op.
cit. (note 23), pp. 15-16. Takox pociitcbkoio MoBoio: XeHkepTc, JK.-M. u JJocBanba-bek, JI.
O6bI9HOE MEXIYHAPOIHOE TyMaHUTapHOE IIPABO, Op. Cit. (mpuMedanme 23), c. 19-20.

130 N. Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law, ICRC, Geneva, 2009, p. 22. TakoXX pociiiCbKOK MOBOIO:
Menbuep, Hunbc. HemocpencTsenHoe y4acTue B BOEHHbBIX felicTBUAX. PykoBogcTBo 1o
TOJIKOBaHMIO IIOHATHA B CBETe MEX/[YHapOJHOTO r'yMaHuTapHoro npasa. Mocksa, MKKK,
2017. C. 24-25.

131 N. Melzer, Interpretive Guidance, op. cit. (note 130), p. 25.


https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
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(6) YuacHuxu levée en masse (HapogHe OIOTIEHHT)
Y MITI repmin levée en masse (Hapoore 0nonueHHs) BUKOPUCTOBYETHCS ISl
IO3HAYEHHA MELIKAHIIIB HEOKYIIOBAHOI TEPUTOPII, AKI IiJ] Yac HACTYILy Cy-
INPOTYBHUKA CIIOHTAaHHO 6epyTb 30poio, 106 NMPOTUCTOATY BTOPTHEHHIO
CIMJI CYIPOTUBHMKA, He BCTUTHYBIIM CHOPMYBATU perynApHi 30poiiHi 3a-
TOHU, SIKI[O BOHY BiJKPUTO JEMOHCTPYIOTb HasABHICTH 36pOi i IIOBaXKAOTH
3aKOHM Ta 3Buyal BemenHs BiftHu."*? oitHo levée en masse cTae opranizo-
BaHNM i TpUBa€ IPOTATOM IIEBHOTO Yacy, BOHO Oi/blile He PO3IJLAIAEThCA Y
BIIIIEBKAa3aHOMY 3Ha4YeHHi, a OTPMMYE CTaTyC OpPraHi30BaHOIO PyXy OIOPY.
YdaacHuku levée en masse € efUHNMMU 30POITHIMU CHTAMU, 1[0 BBaXKAIOTHCSA
KOoMOaTaHTaMM, XO4a 32 BU3HAYEHHAM BOHM JIiI0Tb CIIOHTAHHO i1 He MalOThb
IOCTATHBOI OpraHisalii Ta KOMaH[yBaHH, 00 IX MOXKHA Oy10 KIacuiky-
BaTH 5K 0cib 3i ckmany 36portHux cut. Yci inmmi ocobu, siki 6epyTs 6e3moce-
PenHIo yaacTb y 60MOBMX AisfX CIIOHTAHHO, HEPETY/ISIPHO Ta 6e3 opraHisaiii,

IIOBMHHI pO3IIARATUCH AK IMBIIbHI 0co6m.'?

3a BU3HAYCHHAM, iHAVBiTyaJbHe 3alydeHHA 10 CKIapy levée en masse
6a3yeTbcs Ha CIOHTAHHII Ta HeOpraHi3oBaHiil «yd4acTi» B OOOBMX HifAX, a
He Ha «WIEHCTBI», 1[0 0O3Ha4Ya€e MiHiManbHY Oe3lepepBHICTD i OpraHizariro.
BinnosinHo, yyacHuku levée en masse MaloTh CTaTyc KOMOAaTaHTIB Ha OCHOBI
aKTMBHMX JIijl y IEBHUI MOMEHT, i BTpaTa 3aXMCTY Bifl IPAMOro Hamajy Io-
BJMHHA BIU3HAYaTUCA HAa OCHOBI TUX CaMMX KPUTEPIiB, KOTPi 3aCTOCOBYIOTbCA
0 LMBIIBHUX 0Ci0, sKi 6epyTsb 6e3nocepenHio ydacts y 60itoBux aisx. O6u-
IBi Kareropii oci6 6epyTb y4acTb y 60i10BUX [isIX BUHATKOBO CIIOHTAHHO Ta
6e3 6ynb-sKol opranisanii, xo4a i 3 pisHMMU HacIifKaM) B TOMY, 1JO CTO-
CyeTbCsl IXHBOTO IIpaBa Ha MpUBinel KOMOATAHTIB Ta CTATYC BifICHKOBOIIO-
JIOHEHMX.

—  Indopmaniio npo 6e3nocepesHIo y4acTb ¥ O0MOBUX JIisfX
LVBINIBbHUX 0ci6 fuB. y Posnini I.4. Hipkue.

—  Indopmariio mmpo craryc BilicbkoBOIO/IOHeHUX AuB. y [maBi 5.1.2.

(B) Craryc ra npusineii kom6aTaHTa
List winest IpuHLUMIY PO3PisHEHHs HaOIbII BaXXK/IMBOIO YMOBOIO, TI0B’513a-
HOIO 31 CTaTycOM KOMOATaHTa, € BTPaTa LMUBIIBHOTO CTATYCY Ta 3aXUCTY Bifl
npsamoro Hamapy. Kpim toro, craryc KOMOATaHTa € MiICTaBOIO [I HaJaH-
HS «IIPUBiJIEI0 KOMOATaHTa», @ caMe «IIpaBa 6paryt (e3MOCEePEeNHI0 yIacTb
y 60110BUX HiAX» Bif iMeHi CTOpPOHM MIXHapOJHOIO 30pOITHOr0 KOH(IIIK-

132 Taasbke nonoxenst, Cr. 2; JKK III, Cr. 4 (A)(6). Jus. takox nocunanss Ha XKK I, Cr. 4
(A)(6) B ITT I, Cr. 50(1).

133 N. Melzer, Interpretive Guidance, op. cit. (note 130), p. 25.
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ty.** TIpuBinert kombaTaHTa, K TaKuit, He Mae 6e3rocepesHixX HACTIAKIB 3
HOIJISIAY IPUHIIUITY PO3PISHEHHs, ajle Ma€ OGiIbIINIT 3B’I30K 31 CTaTycOM Ta
IIpaBaMJ, 1[0 HAIAI0ThCA 0COOI MiC/IA 3aXOIUIeHHA CyIpOTUBHUKOM. Craryc
i mpuBineit koMbaTaHTiB IpU3HaYeH]I BUHATKOBO I CUTYaLill Mi>XHApOJ-
HOTo 36portHOro KOHGIIKTY 1 He ependadeHi B monoxxeHusax MI'TI, o cro-
CYIOTBCSI HEMDKHaPOSHMX 30POIHNMX KOHQIIKTIB.

— Indopmauito Ipo 3HaYeHHsI IPUBiNTEI0 KOMOATaHTa B KOHTEKCT]
3aTpuMaHHA guB. y [masi 5.1.1.

(r) «HempusineiioBaHi» a60 «He3aKOHHi» KOMOATaHTH
He xo>xeH, xT0 6epe 10 pyk 36poio B MKHApOJHOMY 30POITHOMY KOHQJIIK-
Ti, 060B’sI3KOBO HAf{/IIETHCS TIPMBiTeeM KoMbOaTaHTa. Y IaCHUKIM 30POITHIX
CIJI MOKYTb BTPATHUTH Lieil IPUBiselt y 3B’ 3Ky 3 TUM, 1[0 B HUX He 6Y/I0 Bif-
MITHUX O3HaK, 3a JJOIIOMOTOI0 AKMX IX MOykHa Oy/10 6 Bifpi3HUTK Bif LMBi/Ib-

HOro HaceneHHs. [Hmi ocobu — HariMaHni'*

BOI KoMIIaHii'*

, YYACHUKM IIPMBATHOIL BilICHKO-
, LUBIIbHI CTy>KO0BLIi OpraHiB po3BifKM, YWIEHU OpraHi3oBa-
HOI 3/I0YMHHOCTI Ta iHII UMBINbHI 0cO6M — MOXKYTb 6paTu 6e3mocepenHio
y4acTh y 6OMOBUX [isfX, He Maio4y HpaBa Ha mpusiteit. [TusinbHi ocobu,
sKi 6epyTh 6e3rocepesHIo yIacTs y 60MOBUX AisX, Ta iHII 0co6wm, sIKi mif-
TPUMYIOTb BOEHHY 60pOTbOY CYIpOTUBHIMKA, He Moyl IIpaBa Ha IpuBiei
KOMOAaTaHTa, 4acTO 3TafyIoTbCsA fAK «HEIpUBiIeiioBaHi» ab0 «He3aKOHHI»
KOMOaTaHTH i MOMIIKOBO HasMBAIOThCsA 0cOOaM, SIKi He epeOyBaloTh IIift
3ax1cToM JKeHeBChbKUX KOHBeH1iN 1949 poky.

—  DBinbi geranbHy iHdopMaliio Ipo KOHIIENLIT «HelIpyBileil0BaHIX»
ab60 «He3aKOHHMX» KOMOATaHTiB Y KOHTEKCTI 3aTpYMaHHs
puB. y Imasi 5.1.1.6.

Ist ineit BeieHHs1 60ITOBMX [Iiil CKTaHi TEPMiHU «HENPUBIIETOBAHNUIT KOM-
6aTaHT» Ta «HE3aKOHHMIT KOMOATaHT» YaCTO BUKOPUCTOBYIOTBCA B IIMPOKO-
My 3Ha4Y€HHi, 3a3BUYall, /A1 TOTO, 1106 Heper6aunTi, 1o i 0co6M He MAIOTh
HpUBiIelo KOMOATaHTa Ta He € 3aXUIeHNMI Bif mpsiMoro Hamaxy. [Ipore, Bap-
TO HATOJIOCUTI, LIO Hi «HEPUBITEITOBAHMII», Hi «HE3aKOHHUIT» KOMOATAHT He
€ TepMiHOM, AKMiT BUKOpUCTOBYETbCsA B MITL, i 110 1je He mepen6adae 6ymb-
AKOTO CTaTycy abo BTpATV 3aXMCTy Yy pasi BiICTyIy Bifi KaTeropiit Ta HOpM,
nepenbadennx MITI. Ile TBepmKeHHs OZHAKOBO CTOCYETHCS K CUTYaLill
MDKHapOZHOTrO, TaK i HeMbKHapORHOTro 36poitHOro KoH(mkTy. OTXe, BTpara
0c06010 3aXMCTY Bifi IPsIMOTO HAIAy HIKOMM He MOXe OyTH pe3y/IbTaToM ii

134 JIIIT, Cr. 43(2).
135 [OI11, Cr. 47; 3MITI, Hopma 109.
136 JKKIII, Cr. 4(4) ta (5).
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HedopManbHOi Krmacudikanii sIK «HEIPUBIIEIOBAHOTO» a60 «HE3aKOHHOTO»
KoMOaTaHTa, ajie 3aBXK/IM IOBMHHA 6a3yBaTycA Ha 1l y4acTi B 30poitHIX cmax
CTOPOHI, 10 BOKo€ (cTaTyc KoM6aTaHTa — iuB. Pospin 1.1.8 Bue), abo, y BU-
HaJKy LMBIIBHOTO HaCeeHHS, Ha JI0ro 6e3rocepeHiit ydacTi y 60/1oBuX fjisx
(6e3mocepenHs y4acTp B 60JOBMX HifxX — muB. Pospin 1.4 Hibkde) y sHayeH-
Hi MITI. HesBaxkaroun Ha Te, [0 TepMiH «HENPUBIIENOBaHMIT KOMOATAHT»,
JIMOBIpHO, MO>Ke OYTI BUKOPUCTAHWIT CYyTO OMMCOBO IIJOJO0 YIaCHUKIB 36po-
JIHMX CWITL, 5IKi BTPATWIM IIPABO HA IIPUBi/Iell KOMOATaHTa, BiH HIKOMM He O-
BUHEH BYKOPYCTOBYBATUCA JJL IIO3HAYEHHA 0ci0, AKi 3axuieHi Big npsamoro
Hamany, abo sIKi MoKy Tb BTPAaTUTY TaKIil 3aXJCT JIMIIE Ha TYIMYACOBill OCHOBI,
HAIIPUK/Iaf, UMBUIBHMX OCI0, sAKi OepyTbh 6e3locepenHI0 y4acTb y 60itoBUX
Iisx, abo sIKi MiATPUMYIOTh CYIIPOTHBHIKA, He CTAI0YM YaCTHHOIO iToro 60ii-
oBux cu. IIJo cTocyeTbcs MOHATTA «HE3aKOHHMIA KOMOaTaHT», — TOil (axr,
mo MITI obMexye «ipaBo» 6paTi 6esrnocepefHI0 y4acTb y OONOBUX AiAX
IIpUBieioBaHNMY KOMOaTaHTaMy, He 000B’I3KOBO Ilepefibadae 3a00pOHy Ha
Lie I «HellpuBiieiioBaHOro koMbatanTa» B koHTeKcTi MITI. BracHe kaxy-
4y, MI'TI He 3a60poHsie 6ynb-KoMy 6patit o pyk 36poo B cuTyalil 36poitHo-
ro KOHQIKTY; BOHO IIPOCTO BUMArag, 1500 yci, XTO 1ie POOUTD, ZOTPUMYBaIN-
51 I0T0 HOPM IIJ0[0 BelleHHs 601T0BIMX Aill.

3 orAny Ha Te, 1[0 BUKOPMCTAHHA TaKUX TEPMIiHIB, K «HeIpUBineiioBaHmI
KOM6aTaHT» ab0 «HEe3aKOHHMIT KOMOATaHT» y KOHTEKCTi BefleHHA 0O0ioBMX
il 3aTPOXKY€E 3HAUYHVM PU3UKOM 37I0BXXMBaHb a60 HEMOPO3YMiHb, TEpPMiH
«xoMbaTaHT» Oyfie BUKOPUCTaHMII HIDKYe Y CBOEMY CYTO TeXHIYHOMY 3Ha-
YeHHi, TOOTO CTOCYBaTUMeThCA 0Cib, sIKi MalOTh IIPaBoO Ha IpUBiTel KoMba-
TaHTa B YMOBaX MDKHapOZHOTO 30pOiTHOr0 KOHQIIIKTY.

2. BusHauyeHHA «IMBIIBHUX 0Ci0» Ta «IMBITFHOIO HaCETEHHI»

¥ MITI nuBinbHe Hace/leHHS BU3HAYAETHCA Bifl IPOTUJIEIKHOIO SK TAKe, 110
BKJIIOYAE BCiX 0cib, AKi He € yyacHMKaMy 30POJTHUX CYJI CTOPOHM KOHQIIIK-
Ty abo y4acHuKamu levée en masse.'”
LVBIIBHMX 0Ci0, sIKi CYIPOBOMKYIOTh 30pOViHi Cuu, ajle He BXOZATD HO IX
CK/Majy, TaKMX AK BOCHHI KOPECIIOHJEHTH Ta, 3a3BMYall, y9JaCHUKMU IIPUBAT-

OT>Xe, BU3BHAUEHHS TaKOXX OXOIUTIOE

HIX BiJICbKOBIMX KOMIIaHill, @ TAKOX L{UBIIbHI CTy>KOOBI OpraHiB po3Bigkm
Y) IPALiBHUKM MPaBOOXOPOHHUX OPraHiB, HaBiTh AKINO JEAKi 3 HUX MO-
KYTb MaT! IIPaBO Ha CTATYC BiifCbKOBOIIOMIOHEHOTO IIiC/IA 3aXOIIeHHA.** 3
inmroro 60Ky, K 6y10 MOKas3aHo, BCi 30pOHI CYIM, TPYNM Ta MifpO3Riny,
[0 JIeMOHCTPYIOTb [JOCTATHIil piBeHb BiiiCbKOBOI opraisaril Ta de facto
HiIOTH Bif iMeHi Ta 3a 3TOfOI0 CTOPOHM B KOHQJIKTI, TIOBMHHI po3Iisna-
TICA AK YacTHHa 1i 30poiiHMX cuil i ToMy He KBaliiKylTbcA AK LUBINbHI

137 JAII1, Cr. 50(1) ta (2); 3MITI, Hopma 5.
138 [us. I'maBy 5.1.2.
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0co011, He3a/IeXXHO Bif iXHBOTO IIpaBa Ha CTaTyC BiliCbKOBOIIOIOHEHOTO a6o
IpuBimeit KOMOAaTaHTA, & TAKOXX HE3a/Ie)KHO Bij] IXHbOTO BU3HAYEHHS B Ha-
I1iOHa/IPHOMY 3aKOHOAABCTBI.* SIKIII0 € CYMHIBM 110710 IIMBI/IBHOTO CTATYCY
0cobu — 1151 0coba IIOBMHHA PO3MIARATICA AK LUBibHA 0co6a. '™

3. KoukperHniza6opoun

(a) IIpsami Hamapm
Hait6inpmr mpsAMUM HacTiIKOM NPMHINITY PO3pi3HEHHA €, 3BMYAIHO, 3a-
60poHa IpsAMUX HaNafiB Ha UMBIIbHUX 0¢i6.'! BaknnBo 3a3Ha4nTy, IO B
MITI cnoBo «Hamafiy» CTOCYETHCA HE TiIMbKM HACTYIIAJIbHUX Ollepalil, ane i
OXOIIJTIOE BCi «aKTM HAaCU/IbCTBA IPOTY CYIPOTUBHMKA, HE3a/IeXKHO Bifl TOTO,
4 31/ICHIOIOTHCS BOHU Iifl 9aC HACTYITY 41 060pOoHM». 42

(6) TepopucTmuni akT!
Xoya 3po3ymiso, 110 6yab-s1Ka BilficbKOBa olepallis, sAKa 3adilae UBIIbHMIX
0ci6, MOXKe CITPUYMHUTI TIEBHUIL CTPax i TPMBOTY cepef IMBIIBHOIO Hace-
nennst, MI'TI 3a60poHsie akTy HACUIBCTBA a60 TOrPO3M 3i/ICHEHHSI HACUIID-
CTBa, OCHOBHOIO METOIO AKMX € TepOPM3YBaHHA IMBITbHOTO Hace/leHHA.'

(8) HeBu6ipkoBi Hamagu
Kpim npsamux Hanazis Ha nyBinbHUX 0ci6, MI'TI Takoxx 3abopoHse HeBUOip-
KOBI Hamajy, To6TO Hamagyu 6e3 BuOOpPY KOHKpeTHMX Iiieit. Taki Hamagu
CIIpsIMOBaHi Ha HaHECEHHs Yapy I10 BilICbKOBMM ILi/IAM, UBITBHIM 0COOaM
Ta UUBUIBHUM 00’€KTaM 6e3 pO3pisHEHHsI, OCKI/IbKM BOHU He € ab0 He MO-
XKYTb OyTH CIIPSIMOBaHI Ha KOHKPETHY BilICBKOBY I1i/Ib, 200 TOMY, IO X Ha-
CIIKY He MOXYTb 0y Ty 0O6MexxeHi sk Toro Bumarae MITL.'** Oco6nuBo pyit-
HiBHMMU NIPMK/IaZaMyl HeBMOIPKOBYX HAlafliB € TaK 3BaHi KaMIIaHil «KMIn-
MOBoOro 6oMbapayBaHHs» [Ipyroi cBiTOBOI BiftHY, Mif] Yac SIKMX Li/i pajtoHy,
Ha AKUX 3HAXOOWINCA SK BiJICbKOBI Lii/i, Tak 1 HuBiIbHI 0cOOM Ta UMBINbHI
060’ €KTH, BBAXKA/INCS €NMHOIO BilICbKOBOIO LIJIIIO Ta CTaBaiyu 06’ €KTaMI Ha-
mafiB 6e3 OyAb-sKOro po3pisHeHHs. [HIINM ITPUK/IaOM HeBUOIPKOBUX Ha-
HaJiB € Ti, AKi, AK OYIKYETHCS, MOXKYTh IIPU3BECTY [O 3aBJAHHSA BUIIAZKOBOI
IIKOAM LMBIMBHUM 0co6aM abo LMBIMBbHUM 00’€KTaM, siKa Oyma 6 HapMmip-

139 [us. PospginI.1.a.

140 [T 1, Cr. 50(1).

141 AITI, Cr. 51(2); 3MITI, Hopma 1.

142 JIIIT, Cr. 49(1).

143 JIIT I, Cr. 51(2); 3MT'TI, Hopwma 2.

144 [IT1, Cr. 51(4) ta (5); 3MITI, Hopmn 11-13.
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HOIO TIOPiBHSIHO 3 Iepef6auyBaHO0 KOHKPETHOIO Ta 0e3I0CcepeHbOI0 Bill-

CHKOBOIO ITepeBaro.'*

(r) JKusimurn

MITI Takox 3a6OpOHSIE CTOPOHAM, 1110 BOIIOTh, BUKOPMCTOBYBATHU LIMBIi/b-
HIX 0Cib 5K «KuBi muTi». BigmosifHo, 3a00pOHETHCS BUKOPUCTOBYBATI
HAsIBHICTD [[UBI/IBHOTO HACETEHHS 11 OKPEMUX IMBITbHUX 0Ci6 a60 crpsmo-
BYBATH iXHill pyX y TaKuii croci6, mo6 HamMaraTycs 3aXUCTUTY BifICbKOBi ITimi
Bifl Hamagy, abo IpUKpPUBATH, JOIIOMAraTy abo IepelIKOKAaTy BiliICbKOBUM
omnepaniam.'*® IIpore, HaBiTh He3aKOHHE BUKOPUCTAHHS «KJMBUX LIUTIB» 3
OOKY CTOPOHY, 1[0 0OOPOHSETHCS, He 3BIIbHSIE CTOPOHY, IO 3/ilICHIOE Ha-
nap, Big 30608’s13aub 3a MI'TI, 0c0611BO 32 IPMHIMIIAMI TIPOIOPLTHOCTI
Ta 3/i/ICHEHH 3aNI00DKHIIX 3aXOAIB IIij] Yac 3AiiiCHeHHs Hamany'".

(m) BimcyTHicTh B3a€MHOCTI Ta 3a60pOHa HaNafiB y BiMOBixb
Bci BuiiesasHaueHi 3a60poHM He 3ajIeXaThb BiJj B3a€EMHOCTI, OCKIZIbK IX HO-
PYLIEHHS CYyIIPOTMBHUKOM He 3Bi/IbHSE CTOPOHU, 110 BOIOIOTH, Bifl BTACHMX
3000B’s13aHb CTOCOBHO IIMBIIBHOTO Hace/meHH:.*® 30KkpeMa, 320 0pOHSAIOTHCS

pempecartii npoTu uBiIBHUX 0Ci6.'¥

4. YyacTp OUBiTbHUX 0Ci6 y 60iTOBUX FisAX

(a) OcnoBHa HOpMa

Y curyanisx 36poitHOro KOH(IKTY LUBIIbHI 0cOOM MalOTh IIPaBO Ha 3a-
XUCT BiJ NpAMUX HANAJiB, «KpiM TUX BUIAJKIB i Ha Takuil mepiof, KoOmmu
BOHM OepyTb Oe3I0CepeHIO yYacTb y 60MI0BMX AifAx»."’ [HIMMY c1oBaMi,
IIPOTATOM IXHBOI 6e3IocepeHbOI y4acTi B 60MOBUX ifX Ha IMBITBHUX 0Ci6
TO3BOJIEHO 3[iJICHIOBATY NpsMi Hallajyl TakK, Hade BOHM € KoMOaTaHTaMIL.
HesBakaroum Ha cepiiosHi oopuanyHi Hacmigku, MITI He fae BusHaueHHA
HOBEJiHKI, IO € 6e3[10CePEFHbOIO YIACTIO Y OOIMOBUX AifAX, TAKOXK UYiTKe T/Iy-
MadyeHHs IIi€l KOHIeNIil He MOyKe 6yTM BUBEJEHO 3 JIep>KaBHOI NPaKTUKI,
MDKHAPOJHOI Cy0BOI IPAKTUKY 200 3 IPABOBOI 4N BilICHKOBOI JOKTPUHIL.
Tomy, 3a iminiatmey MKYX 3 2003 no 2009 pp. 3piiicHIOBanOCA BigIOBifHe
TOCTIKEHHs 3 3a/IyYeHHAM eKCIIepTiB, YHACTIROK sKOro Oymo ony6nikosa-
HO «KepisHuymaeo 3 maymaueHHs noHsmms 6e3nocepedHvoi yuacmi y 60iio-
8UX 0isIX 6i0N06i0HO 00 MINHAPOOHO20 2yMAHIMAPHOZ0 NPABAX.

145 AIIL Cr. 51(5)(6). Aus. Takox y Posnini I1I.1. inopmaniro mpo MpHHIHI IPONOPLiHHOCTI.
146 JI11, Cr. 51(7); 3MITI, Hopma 97.

147 wus. Posmin III.

148 [JII1, Cr. 51(8); 3MITI, Hopma 140.

149 KKV, Crarri 28 ta 33; [II1 I, Cr. 51(6); 3MI'TI, Hopmu 145 ta 146.

150 AITI, Cr. 51(3); 3MTITI, Hopma 6.
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—  JIus. TexctoBuii 6110k 5, Imasa 3.1.4.8. Hyokue: Iniyiamusa MKYX
1000 YMOuHeHHS NOHIMMS «6e3nocepedHvoi yuacmi y 60t08UX Jisfx».

(6) 3HaueHHA TepMiHY «Oe3MOCEPENH YIACTh Y OONIOBUX FifAX»
DakTNYHO, HOHATTSA Oe3M0CepPefHbOI YIacTi Y 6OMOBUX [isIX CKITAFAETHCA 3
IBOX OCHOBHMX KOMIIOHEHTIB: «60/10BUX [il1» Ta «Oe3I0ocepeHbOl yIacTi»
B HyX. Tofi AK MOHATTA «60110Bi Ail» 03HAYA€E KONMEKTMBHE BUKOPUCTAHHS
CTOPOHAMI, 1[0 BOIOIOTH, 3ac06iB i METO/IIB BefleHHs 6OIOBUX Jili, «y4acCTh»
y 0OJ0BUX MifAX O3Ha4Yae iHAMBIya/NbHY 3aMy4eHICTb JIIOAVMHU JO TaKUX
60110BMX Aill. 3a/IeXKHO Bifj AKOCTi Ta CTYIeHs TaKol 3a/Iy4eHOCTi IHAMBIAy-
a/IbHa Y4acThb Y 6OMOBUX [isIX MOXe PO3ITISAAATICH SIK «be3nocepenHs» abo
«HebesnocepenHs». K0 Oe3nocepedHs yIacTb O3HAYa€ KOHKPETHI BOPOXI
Iii, sIKi 371iiCHEeH] B KOHTEKCTI BeleHHsI OOMOBUX [iilt MDXX CTOpOHAMU 36poit-
HOTO KOH(JIIKTY, Ta IIPU3BOAATD 10 BTPATH 3aXUCTY Bifj IPAMOro Halaay, TO
Hebe3nocepedHA Y4aCTh MOXKe CIIPUATY 3araJIbHUM BOEHHUM 3YCWILAM, aJie
6e3I10cepelHbO He 3aBJIA€ IIKOAY CYIPOTUBHIIKY, @ TOMY He IPU3BOINUTD O
BTpaTM 3aXICTY Bifi MPAMUX HaIafiB.

Jns toro, 106 KOHpeTHY Ail0 MOXkHa Oy1o kBasidikyBatu sk Oesnoceper-
HIO y4acTb y 60MOBMX [isX, BOHA IIOBMHHA BiAIOBIZaTI yCIM TaKMM BUMO-
ram: Ho-IIepiile, KO, 110 HaiOIbII iMOBIpHO Oy/e HAaCTiIKOM L€l aii, Mae
HOCUTHM 260 KOHKPETHO BOEHHUII XapakTep, ab0 cTaTu MPUINHOK0 CMEPTI,
TpaBMyBaHHA ab60 pyiiHyBaHH: (IIOPIT LIKOAM); HO-Ipyre, Ma€ OyTu Ips-
MM IPUYVHHO-HACTiJKOBUI 3B’A30K MDK [isMu Ta O4iKyBaHOK LIKOJOX0
(mpsIMMIt IPUYMHHO-HACTIIKOBUI 3B’ A30K); IO-TPETE, Lis [is IOBUHHA Oy TH
HEBil'eMHOI0 4acTMHOI 0O0MOBUX [iif, 110 BifOyBaIOTbCS MDK CTOPOHAMMU
36poitHOro KOHQIIKTY, i, OT)Ke, MaTy Ha MeTi MATPUMKY OfHIEl CTOPOHI,
1[0 BOIOE, i 3aBaBaHHs UIKOAY iHMIii (3B’5130K 3 KoHmikToM). KopoTko Ka-
XKYy4M, KOHLIeTIIifA 6e3I0cepeIHbOl yYacTi y 600BYX IifAX MOBMHHA TIyMa-
YUTHUCA AK TaKa, 0 CTOCYETbCA MAilf, CIPAMOBAHUX Ha MiITPUMKY CTOPOHH,
1[0 BOIOE, Yepe3 IpsAMe 3alOfisTHHA KON 1i CYIIPOTUBHUKY abo0 IIpsMe 3a-
HOfiSIHHS BOEHHOI IIKOAM, a60 6e3mocepeHe 3aMOisIHHA CMepTi 41t mopa-
HeHHS /TIofel abo pyiiHyBaHHsI 00 €KTiB, siKi TepeOyBaroTh Mif] 3aX1CTOM Bif
npAMuX Hanazis. I Kpurepil Jal0Th 3MOTY IPOBECTH JOCTOBIPHE PO3MEXKY-
BaHHSA MDK JifAMU, IO PO3ITIANAIOTHCA AK 6e3l0ocepeHA y4acTb ¥ 60110BIX
IisIX Ta [isUIBHICTIO, KOTPa, X04Ya i 3[iICHI0OEThCSI B KOHTEKCTi 306pOITHOTO
KOHQIIIKTY, IIPOTe He € YaCTMHOIO BefeHHs OOJOBUX Aiil MDK CTOpOHaMI,
1110 BOIOIOTD, @ TOMY He IIPU3BOAUTD O BTPATH 3aXUCTY Bifi IPAMOro Hamagy
B KoHTeKCTi MITL."!

151 Jus. N. Melzer, Interpretive Guidance, op. cit. (note 130). JIa ekcriepTHOI KPUTUKM TITy-
madeHb KepiBHuTBa MKYX Ta odiniiiHoi Bifnosiai oprauizamnii aus. “Forum on Direct

Participation in Hostilities,” New York University Journal of International Law and Politics,
Vol. 42, No. 3, Spring 2010, pp. 769-916.
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Hapemrri, Brpary 3axucry Big mpsiMoro Hanagy (4epes 6e3mocepesHIo yIacTb
y 60I10BUX [1ifX) He MOTPi6HO IUTyTaTH i3 BTPATOIO CIEL[ia/IbHOIO 3aXVCTY,
HAaJIJAHOT'O MEIMYHOMY Ta PEJIrifiHOMY IIepCOHaly, IIEpCOHaNy LMBi/IbHOI
0060poHM (Yepe3 BUMHEHHS Aili, 110 3aBAAIOTD LIKOAY CYIPOTUBHUKY).

—  Indopmariio mpo kpuTepii BTpaTy CrieliaIbHOTO 3aXUCTY,
HAaJlAHOTO MEJUYHOMY Ta PEJIrifiHOMY IepcoHay, iuB. y [nasi 4,
Pospminm I1.2.a. Ta I11.1.B. HIDKYe.

— Indopmarito npo kpurepil BTpaTi cliellia/IbHOTO 3aXVCTY,
HaJJaHOTO IIepCOHaTy UBiIbHOI 0600poHy, AuB. y Posuini I1.4.
HIDKYe.

(B) BipMmiHHICTD Bij cTaTyCy «HeNmpuUBiIeiiOBAHOTO KOMOaTaHTa»
ITpaBoBuit TepMiH «Oe3nmocepefHsA y4acTb LMBIIBHOI 0co6u y 60I0BUX
TifgX» He MOXKHA acOLIiIOBaTU 3 CYNEPEYINBUM IOHATTAM «HEIPUBileioBa-
HOTO KOMOaTaHTa», sike He Ma€ )KOTHOTro 3HadyeHH: B KoHTeKCTi MITI. Komn
X ifleTbcsl PO Karteropil ocib, skux BusHaHO B KoHTeKCTi MITI, nuBinbHi
0cob1, AKi 6epyTb Oe3nocepenHIo y4acTb y 60MOBUX AifAX, TaK i BilicbkoBo-
Cmy>X60BIi 30pOMHNX CIJI, IKi He MAIOTh IIpaBa Ha IPUBiIeN KOMOATAHTa,
MOXXYTb OYTI 06’€KTOM Halally Ha 3aKOHHYVX IiZicTaBax, MOXYTb Oy Ty Ipu-
TATHYTI 10 Bi/IITOBiZa/IbHOCTI 3a 3aKOHHI BOEHHI JIil, 110 € IPaBONOPYILEH-
HsIMU BiJITIOBi/JHO JJO YMHHOTO Hal[iOHa/IbHOTO 3aKOHOZIaBCTBa. IIpore, Kito-
YOBOIO BIIMIHHICTIO MK MMM ZBOMa KaTeTOpisiMu 0cib € Te, 110 IMBiNbHI
0cobu 6epyThb HesnocepefHIo yIacTh y OOMOBUX AisSX CTUXIIHO, CIIOPafNd-
HO 4J HEOpraHi30BaHO, TOAl K «HENpUBi/leiloBaHi» yYacHUKM 30pOIHUX
CII poOIIATH 1le Ha OpraHisoBaHili Ta 6e3nepepBHiit ocHOBi. OTxxe, LMBiIbHI
0cob1, sKi 6epyTh 6e3rocepeNHI0 y4acTb y 60MOBUX [isAX, BTpadaioTh CBii
3aXMCT Bifj IpAMMX HalafiB JIMILE IIPOTATOM KOYKHOTO KOHKPETHOT'O BOPO-
JKOTO aKTY, TOAI SIK IPUBi/IelioBaHi, TaK i HeNpUBiIelloBaHi y4acHUKM 30po-
JHUX CMJI MOXKYTb 3a3HAaBaTU IMPAMMX HaIafiB IPOTATOM yChOTO TEPMiHY
IXHbBOI HaJIOXKHOCT] 10 30POITHMX CVJI, IPUYOMY €AVHIM BUHATKOM € hors de
combat (yuacnuxu 6otiosux 0iil, AKi 8UGYnU 3i cMpo).

—  Iudopmariito 1po «HeNpUBiNIeNOBaHNX KOMOATAHTIB»
puB. y Pospini I.1.r. Buine ta nasi 5.1.1.6.
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TexcroBuit 6mok 5. Ininiarnea MKYX 1mogo yrouHeHHs OHATTS
«6e3mocepeTHbOI y4acTi y 00i0BUX Fisgx»

Y 2003 poui MKYX 3anoyarkyBaB HeOpMaTbHUI €KCIIEPTHUI IIPOLIeC i3 METOI0 yTOY-
HenHa MI'TI mopno xoHnenii 6e3nocepenHboi yuacti y 60itoBux gisax. Y Taasi Ta XKenesi
B miepion 3 2003 1o 2008 pp. Bigbymuch I ATh 3ycTpiveit ekcrepTiB. KoxxHa Hapapga 3i6pa-
na 40-50 pUAMYHMX eKCIEPTIB i3 BiJICbKOBUX, YPALOBUX Ta aKaZEeMiuYHMX KiJl, @ TAKOX
i3 MDDXHApOJHNX Ta HEYPSJOBUX OpPraHisalliil, KOXKeH 3 sIKIX OpaB y4acTb y 06TOBOpEHHI
B O0COOMCTIN AKOCTi. Y LeHTpi yBaru 6y710 NMATAaHHA TIyMa4eHHA KOHIEeTIIIii 6e3moce-
PeRHbOI y4acTi y 60JI0BYX [IifX JIMILE 3 METOIO iX BeleHH: Ta He PO3IJIAABCsA IIPaBOBUIA
PEXVIM, 1IJ0 3aCTOCOBYETHCA y pasi 3aXoIIieHH: ab0 3aTpuMaHHA 0cib, sAKi 6pamy 6esmno-
CepeHIo yJacTh y 60110BMX fiisAx. TaKOX Iijj yac Imporiecy posriAfanics BUllle3a3HadeHi
NUTAHHA BUHATKOBO 3 orrany MI'TL; iioro BUCHOBKM He € BU3HaYaIbHUMU J/I1 QHAJIi3Y
MITaHb, 10 TOCTAIOTh Y Pasi y4acTi HUBIIBHUX 0Ci6 Y 60IIOBUX [isAX 3a IHIIMMU 3aCTO-
COBHIMI IajTy3sIMV MDXKHAPOHOTO IIPaBa, TAKMMII K IIPaBo mpas mofuan abo Craryt
OOH (jus ad bellum). 3a pe3ynbraTamu IpoBefeHNX JUCKYCi Ta JOCIIPKeHb Mif| 9ac
excneptHoro npouecy MKYX ony6rikyBas «KepiéHuymeo 3 maymadeHHs noHAMMms 6e3-
nocepedHvoi yuacmi y 60tiosux 0isgx 8i0n08i0H0 00 MiNHAPOOH020 yMAHIMAPHO20 NPABA»
(2009). Ileit mOKyMeHT He 000B’3KOBO BioOpaXkae OZHOCTAHY a00 3arajbHy JYMKY
Oi/IBIIIOCT] eKCIEPTIB, sIKi Opamu y4acTpb y POSIVIA/AL 3a3HAYEHUX [UTAHb; HATOMICTD BiH
mictuth odiniitai pekomeHganii MKYX cTOCOBHO TOTO, 5K CTif taymadnT MI'TI mopo
KOHIenuii 6e3nocepefHbol y4acTi B 60/IOBUX HiAX 3 ypaXyBaHHAM 00CTaBMH, SKi Ilepe-
Ba)XAIOTD Y Cy4acHVX 30poiiHMX KoH(mikTax. BiH He Mae Ha MeTi 3aMiHUTK 400 3MIHUTH
uyyHHI Hopmu MI'T]; BiH € cipo6oto 3ab6esneunTy ix y3rofkeHe TIyMadeHHs BiIIIOBITHO
70 TOMIOBHUX NMPUHIUIIB, 1[0 NexkaTh B ocHOBI MITI 3araymom. B Toi yac, Ak KepiBHnu-
IITBO 3 TIYMadeHHs He € I0pUAnIHO 0608’ s3K0BuM, MKUX BUCIOBMB Haflilo Ha Te, 110
peTenbHMI Ta 30aTAHCOBAHNIT aHATI3, SIKMII IEKUTD B OCHOBI 110T0 pEKOMEHALIII, 6y11e
PIBHOIO MipOI0 ITEPEKOH/IVIBYM J/IsI IEpP>KaB, HEEP>KaBHUX CYy0 €KTIB, BIlICBKOBOTO Ta
T'yMaHiTapHOTO NePCOHAITY, CyJOB/X Y/MHOBHIUKIB Ta HAYKOBUX IIPalliBHMUKIB.

o [Jus. Nils Melzer, Interpretive Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian Law,
ICRC, Geneva, 2009, 85 pp. JJOCTyIHO TaKO>XX pPOCiliCbKOI0O MOBOIO:
Menpuep, Hunbc. HemocpencreeHHoe y4acTue B BOEHHBIX J€MICTBU-
AX. PykoBO[CTBO 10 TONMKOBaHNUIO MOHATHA B CBeTe MEXKJYHAPOLHOTO
rymanurapaoro mpasa. Mocksa, MKKK, 2017. https://www.icrc.org/
ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-
deystviyah


https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
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(r) BepmeHHs 60i10BHX [ill Ta MPAaBO3aCTOCYBaHHS: B3aEMOJLA MK
napagurMamMmn

Toit ¢axr, 1O MATPUMKA CYNPOTUBHMKA LVIBIIBHUM HAacCelIeHHAM He €
6e3I10CepefHbOI0 YIACTIO ¥ O0OBYX HisAX, He O3HAYAE, IO TaKa MiATPUMKa
000B’sI3KOBO € 3aKOHHOI0, 200 1110 He MOXKYTb Oy TH BXXITI )KOIHI 3aXORM [Is
3armobiraHHs, IPUIMHEHHS TaKol HiATPUMKY a0 MOKapaHHs 3a Hel. 3 ori-
Iy Ha Te, LIO BifIOBIAHI LMBIIbHI 0COOM 3a/TUIIAIOTHCS 3aXMUIIEHVIMU Bifl
IIpAMUX HamafiB, 6yab-sAKe 3aCTOCYBaHH:A CIIM IIPOTY HUX Ma€ BifiIOBifaTu
OibII 0OMeXXyBa/IbBHUM HOpMaM NapajiurMy IIpaBo3acTocyBaHH:A. 1 pis-
HILA MA€ BUpilIaJIbHe 3HAaY€HHsA, OCKI/IbKY, Ha BiIMiHY Bifil HOPM Be€[I€HHs
60110BMX [il, sIKi JO3BOJIIIOTH Oi/Iblile, MapagUrMa MpaBo3acTOCyBaHH:I [O-
3BOJII€ BMKOPJMCTOBYBAT!Y BOTOHb Ha ypa)kKeHH: JIMIIE [/ 3aXUCTY JIIOJCh-
KOTO >KMUTTA BiJ| HEIIPaBOMIPHOIO Hallajy i /JMile B OCTAHHIO Yepry, KON
iHmi pocTymHi 3aco6u 3aMMIIAOTbCA Hee(eKTUBHMMU ab0 He JJOCATAIOTh
6axaHoro pesynbrary. Kpim Toro, mapagurma BefieHHA 00/I0BUX Aiil fOITy-
CKae 3aBIaHH: 6i7b1I0] BUMAKOBOI IIKOAY, HDXK [apajurma npaBo3acTocy-
BaHHA. 11 1B mapaurMy TaKoXX MiCTATD Pi3HI BUMOTH LOJ0 ON€PaTUBHOIO
IUTaHyBaHHA Ta 00OB’A3Ky pO3CimyBary mopyureHHA. Y ciyni 2012 poky
MKYX opranisyBaB Hapajy eKCIepTiB, {06 PO3’SICHUTH Ije IUTAHHSI, KO-
Tpe, IMOBipHO, 6y11e TaJti JOCTIKYBATHCh Y HAOMVDKYi POKIL.

—  Dbinbm geranbHy iHpopMallifo Ipo 3aCTOCOBYBaHY ITapajiuUrMy JVB.
y TexcroBomy 6o 2: 3aciganHs excriepriB MKYX 3 nutanp MITI

Ta 3aCTOCYBaHHsA CUINU B 36poitHux KoH(rikrax ([asa 1.111.2).

—  Indopmarito npo ocHOBHI rapaHTii Ta 3ax0ou 6e3IeKn
puB. y ImaBi 6.1.3.

isnaTuca 6inpine (3axmcT HUBITbHOrO HaceIeHHs) >

o ICRC e-learning modules, Protected persons and objects. [Joctyn 3a mocu-
maHHAM: http://www.icrcproject.org/elearning/en/ihl/M6/index.html

o Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 9: Conduct of Hostilities,
pp. 250-280. [TocTymHO Takox pocificbkor MoBow: Caccomm, Mapxko un bysbe,
Antyan. IlpaBoBasa 3ammra Bo BpeMsa BolHbl. Mocksa, MKKK, 2008.

T. I, 4. I, /1. 9. BemeHne BoeHHBIX JeVICTBUIA, C. 229-269.

152 Vci moxymentnt MKUX gocTymni 3a mocmmaHHAM: Www.icrc.org


file:///F:/ICRC/B_2020_09_%d0%9c%d1%96%d0%b6%d0%bd%d0%b0%d1%80%d0%be%d0%b4%d0%bd%d0%b5%20%d0%b3%d1%83%d0%bc%d0%b0%d0%bd%d1%96%d1%82%d0%b0%d1%80%d0%bd%d0%b5%20%d0%bf%d1%80%d0%b0%d0%b2%d0%be/ 
http://www.icrcproject.org/elearning/en/ihl/M6/index.html
https://www.icrc.org/casebook/doc/book-chapter/conduct-hostilities-book-chapter.htm#chapter3
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Charles H.B. Garraway, “Combatants: Substance or semantics?,” in Michael
Schmitt and Jelena Pejic (eds), International Law and Armed Conflict:
Exploring the Faultlines, Essays in Honour of Yoram Dinstein, Martinus
Nijhoft Publishers, Leiden/Boston, 2007, pp. 317-335.

»

Knut Dérmann, “The legal situation of ‘unlawful/unprivileged combatants]
IRRC, Vol. 85, No. 849, March 2003, pp. 45-74. [JoCTyIIHO TaKoX POCiit-
cbKoI0 MOBOIO: JIépman, KuyT. IIpaBoBOIt cTaTyc «He3aKOHHBIX U (MIM) He
HOIB3YIOLIMXCsL 3amuToit kombatantos» // MJKKK, CoéopHuk crareit u3
BbIITycKOB NeNe 849-852. C. 51-87.

Stéphanie Bouchié de Belle, “Chained to cannons or wearing targets on their
T-shirts: Human shields in international humanitarian law;” IRRC, Vol. 90,
No. 872, December 2008, pp. 883-906.

Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in
Hos- tilities under International Humanitarian Law, ICRC, Geneva, 2009,
85 pp. TocTymHO TakoX pocilicbkoio MoBo1: Menbliep, Hunbc. Hemocpen-
CTBEHHOE yJacTVie B BOCHHBIX [Ie/ICTBIAX. PYKOBOICTBO 10 TOTIKOBAHMIO 1O~
HATUA B CBeTe€ MEXAYHAPOJHOIO ryMaHuTapHoro npasa. Mocksa, MKKK,
2017. https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-
uchastie-v-voennyh-deystviyah

ICRC, Professional Standards for Protection Work Carried Out by
Humanitarian and Human Rights Actors in Armed Conflict and Other
Situations of Violence, ICRC, Geneva, 2013, 115 pp.

A« 3axon 3axuwace nio yac eitinu?

Crpasa Ne 20, [Tpo6mema HaiimaHIiB (pociiicbkoo MoBo CrpaBa Ne 12).

CmpaBa Ne 126, Ispainb, BilicbkoBuit mpokypop npoTtu Kaccema Ta iHmmMx
(pociitcpkoro MoBoto CrpaBa Ne 109).

Crpasa Ne 164, Cypan, ponosinp Criggoi xomicii OOH mono Hapdypy
(pociiicpkoro MoBoto CrpaBa Ne 138).


https://www.icrc.org/eng/assets/files/other/irrc_849_dorman.pdf
https://www.icrc.org/eng/assets/files/other/irrc-872-bouchie-de-belle.pdf
https://www.icrc.org/eng/assets/files/other/irrc-872-bouchie-de-belle.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/ru/document/ rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/ rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/eng/assets/files/other/icrc-002-0999.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0999.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0999.pdf
https://casebook.icrc.org/doc/case-study/issue-mercenaries-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/casebook/doc/case-study/sudan-report-darfur-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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II. 3AXVICT ODMBUIbHIX OB’EKTIB, A TAKOXX OKPEMUX
MICIIEBOCTEN TA YCTAHOB

1. BiiichbKOBI Iimi Ta BUBiTBHI 06’ €KTH

MITI nepenbauae, 10 Hamaay IOBUHHI CyBOPO 0OMEXYBATUCs BiICBKOBMMU 00 €KTaMu,
Ta 1O LUBiIbHI 00’€KTU He MOXYTb OyTy 06’ekTaMy Hamapnis uu penpecaniit.””® [usinpui
00’ eKTI BU3HAYAIOTHCA K 00 €KTH, SAKi He € BilicbKOBMMMU Liiyramu. ' BificbKoBi 1ii, 31 cBoro
00Ky, BUSHAYAIOTBCS K «00’€KTH, 5IKi Yepes CBilt XapakTep, MiCI[e3HaXOKeHHsI, TIPU3Ha-
4eHHs1 a00 BUKOPUCTAHHS 3[1IICHIOITh eeKTUBHIIT BHECOK Y BilfCbKOBI fii, i moBHe ab0
YACTKOBE PYITHYBAHH;I, 3aXOIIEHHS 411 HEMTPAIi3aLiisl SIKNUX, 32 ICHYI0UNX Y 11elf MOMEHT 06-
CTaBIH, A€ sIBHY BilICbKOBY IlepeBary».'* SIKI{0 BUHMKAIOTh CYMHIBM 1II0J0 TOTO, Y¥ 00 €KT,
KOTpUIA, 3a3BMYall, BUKOPUCTOBYETbCA I IMBIIbHUX LIi/1€], HAIIPUK/IAZ, MiCIis ITOK/IOHIH-
Hs, OYIMHKY 9¥ iHIIe )XMUTIO0 ab0 LIKOM, BUKOPUCTOBYETHCA /IS e(PeKTMBHOTO BHECKY Y

BIlICBKOBI [iii, IPe30MYEThCs, 110 TaKa OY/AiB/IA BUKOPUCTOBYETHCA ¥ UBIIBHUX Li/IAX. '

(a) 3aranbHe 3HaYEHHA MOHATTA «BilICbKOBA IIi/Ib»
Js1 Toro, w06 kBamiikyBaTICs K BilICbKOBA 11i/Ib, 06’ €KT HOBMHEH BiIIOBIZATI IBOM KPI-
tepism. ITo-mepite, BiH MOBMHEH e(eKTUBHO CIPUATH BINICBKOBUM [isIM IIPOTHU CYHPOTHUB-
HUKa (a He IIPOCTO CIPUATHU IOITUYHNAM LM a60 MOXK/IMBOCTSM CYNPOTUBHIKA BECTI
60J10Bi Ail), 110 BTIMIOETHCA B JIOTO «XapakTepi» (HaIpuKIIaf, BilICbKOBI XapaKTePUCTUKU
030pO€EHH), «pO3TAIlyBaHHI» (HapUKIaf, Gi3NdHi HepemIKoam, Mo 3aBaXKaloTh 3ilICHEH-
HIO BilICbKOBMX oOllepaliiit), «MeTi» (Hampukiag, mepenbadyBaHe MaiiOyTHE BUKOPUCTAHHS
3aBOJy i3 BuIycky 36poi, mo 6ynyerbcsa) abo IOTOYHOMY «BMKOPMCTAaHHI» (HAIpMKIaf,
OyzniB/Ist, 10 BUKOPUCTOBYETHCS SIK CHaiflepcbka mosuiis). ITo-gpyre, 06 €T, sSKuit 37iit-
CHIOE e(DeKTVBHMII BHECOK Yy BiJiCbKOBi AIii MPOTU CYIPOTUBHMKA, MO>Ke KBayiikyBaTncs
SIK BIMICBKOBUII 00 €KT /IMIIE SIKILO JIOTO 3HMILEHHS, 3aXOIUIEHHSI UM HEMTpati3allis TaKoX
Ia€ CTOPOHI, 1110 3MiJICHIOE Hallafl, ABHY BilicbKOBY IepeBary. CI0BO «sBHa» Iepefdadae, 1o
nepeBara IIOBMHHA Oy T KOHKPETHOIO i BIIYYTHOIO, @ He IIPOCTO TiOTeTNIHO ab0 IIMOBIp-
HOI0. Bru3HaueHHs Takox IHepenbadae, 10 pilleHHs Ipo BuOIp Lini He MOXyTh 6asyBaru-
Cs1 Ha 3aCTAPUINX OLIHKAX MUHY/IOTO YM NMPUIYILIEHHX I[Of{0 MaitOyTHIX MOfiil; HABIIAKM,
Oynb-IKMITI MO>K/IMBUIT HAIIaJ, [IOBMHEH IIPUHOCUTH SIBHY BiliCbKOBY IlepeBary «B IIOTOYHNX
ymoBax». OTke, BiJiCbKOBI 1jiJli, 1[0 BM3HAYAIOTbCA TAKUMU Y 33’513Ky 3 IX BUKOPVICTaHHAM,
HOBEpPTAIOTD CBili LMBITBbHNIL CTATYC LIOTHO BOHY Oiblile He 3[iliICHIOITH e(heKTUBHMII BHe-
COK Y BilICbKOBI AIil IPOTM CYIPOTMBHIKA, a00 Hamaf Ha SIKi Oifblile He A€ sIBHOI BilICbKOBOI
nepesary. Komu iiieTbcsl Ipo KOHKPETHY TaKTUYHY BilICbKOBY OIlepallilo, a He BCIO BiliCbKOBY
KaMIIaHilo, JOCTaTHbO, AKIIO TAaKOI BilICbKOBOI IlepeBary MOXKHa O4iKyBaTH Bijj Hamajy 3a-
rajzioM, a He 060B’SI3K0BO Biji KOKHOTO aKTy HACU/IbCTBA, KOTPMUIL € YACTUHOIO [[bOTO HATIATY.

153 JKK1V, Cr. 33; [AIT I, Cr. 52(1) ta (2); 3MITI, Hopma 7.
154 [JI11, Cr. 52(1); 3MITI, Hopma 9.

155 [II 1, Cr. 52(2); 3MTTI, Hopma 8.

156 [OIIT, Cr. 52(3).
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Crape micto Anenmo, Cupist, 2013 p. 3pyitHoBaHi GyAMHKM B [eKiTbKOX MeTpax Bif JiHii
¢ponry.

Xo4a TOYHe 3HAUYCHH:A TePMiHiB «e()eKTVBHUII BHECOK» Ta «sIBHA IlepeBara»
3HAYHOIO MipOIO 3a7IeKUTD Bifl KOHTEKCTYaIbHIX YMHHMUKIB, 3p0O3yMisIo, 1110
BOHM 001/IBa MalOTh Ha MeTi YHUKHEHHS HaJMipHO BIIbHUX KpUTepiiB BU-
60py Lireit Ha MPAaKTHUIII.

(6) OO6’exTM HOABITHOTO BUKOPUCTAHHS
Ha mpaxruni marbke Oymb-sIKMIT UMBiUIBHMIT 00’€KT MOXKe BUKOPUCTOBY-
BaTUCS JyIA BINICBKOBMX ILiiJeil, a TOMY MOXXe OyTM BiliCbKOBMM 00 €KTOM
IPOTATOM TaKOro BUKOpUCTaHHA. O6’€KTH, 110 OJHOYACHO BUKOPUCTOBY-
I0TBCSI [/Is1 UBLIBHMX 1 BilICBKOBMX 11ifelt, € 0COOMMBO IIPOOIeMaTUIHUMIAL.
TunosuMu npukIagamm 06 €KTiB, IKi MOXYTb 6yTH 06’€KTaMM MOABIITHOTO
BUKOPUCTAHHS, € JIOTICTUYHA iHppacTpykTypa (Foporu, MoCTy, 3a/Ii3HuLL,
HOPTHU Ta aepOINOPTH), eNeKTPOCTAHIIII, Mepexi eleKTpoeHeprii Ta 3B A3KY.
SIkio meBHUI 00’€KT MOABITHOTO BUKOPUCTAHHS 3[11ICHIOE «e(eKTUBHUIA
BHECOK» y BIiJICbKOBI Jiil, CIIpAMOBaHi IPOTH CYIIPOTMBHMKA Ta Halli/IeHi Ha
JI0r0 MOPasKy, HeMTpaisalilo abo 3aXOIUIEHHS, 1[0 MAIOTh SBHY BiliCBKOBY
mepeBary, BiH KBani(iKyeTbcst sIK BiliCbKOBUIT, He3a/I€XXHO Bifj JIOr0 OfHO-
YaCHOTO IMBIIbHOTO BMKOPMUCTaHHA. O4iKyBaHMII HeTaTMBHUI BIUIMB Ha
LIMBINbHE HACEIEHH IIiJi Yac HAMaJy Ha 00 €KT IIOABITHOTO BUKOPVCTAHHS
He Ma€ Bi/[HOIIEHHsI 10 110r0 Knacudikalii sk BiliCbKOBOI 11i/i, ale Ma€ Bpa-
XOBYBATIC ITifi Yac OLIHKM IPONMOpLiitHOCTL.'” BifnoBifHo, aTaka Ha 06 €KT

157 Ominka nponopuiftHocTi posrnAagaerbesa y Pospini I11.

H. Vanesian/ICRC
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OfBi/THOTO BUKOPUCTAHHS, 110 MOYKEe BM3HAYATICH SIK BilICBKOBA Iii/Ib, Oy/Ia
0 He3aKOHHOIO, SIKIII0 BOHA MOIVIA OV CTAaTV IPUYMHOIO 3AIOAIsHHS BUIAJ-
KOBOI LIKOAM LMBUIBHUM 0cobaM, sika Gyfie HafiMipHOIO IJOf{0 OYiKyBaHOI
KOHKpPEeTHOI Ta 6e3nocepenHboi BilicbKoBoi nepesariu.'

2. 00’exTu, 0 3HAXOTATHCA ML Cliel[ia/IbHIM 3aXMCTOM

a) KynbrypHi minHocri
Benenns 60110BUX il 4aCTO IPU3BOAMIO O PYIIHYBaHHA He3aMiHHUX Ky/Ib-
TYPHMX LIiHHOCTeI1, 0COOMMBO IIif] Yac BeMMKOMACIITaOHNX aBialliiiHuX 60M-
6apaysasb [Ipyroi cBiToBOI Biltau. I1ic/s1 BUSHAHHS KPUTUIHOCTI i€l BTpa-
TU /1A KYIbTYPHOI CIIaILVHY JIIOICTBA Mi>KHApO/HA CIIi/IbHOTA MPUITHATIA
laaspKy KOHBeHIi0 1954 pOKy PO Ky/NIbTYPHi IIIHHOCTI Ta JBa IPOTOKO/IN
1o Hei 1954 1 1999 poxkis. JogaTkosi mpoTokonu I i II Tako>x MicTATH HOJIO-
JKEHHS IIPO 3aXUCT KyIbTYpHUX HiHHOCTel."” Y MITI kynprypHi LiHHOCTI
BU3HAYAIOTbCA SAK OYAb-sKi CBiTCBKI abo peiriiiHi pyxomi a6o Hepyxomi
L[iHHOCTI, 110 MAIOTh BEJMKE 3HAYEHHsA NI KYAbTYPHOI CIAJIIMHNA BChOTO
JOACTBA, HANPUK/IAL MaM SITHUKM apXiTeKTypu 4m ictopii, apxeomoriusi
[aM’ATKY, TBOPU MUCTELTBA, KHUTH, My3el, 6i6ioTexn Ta i Oyaismi, ski
MicTATH Ky/IbTypHi niHHOCTL.'

[t monertueHHst ifeHTHGIKALil KYIbTYpHI IHHOCTI, 110 OXOPOHAIOTHCS
3a MITI, cmig Big3Hauatu em6nemoro KouBenuii 1954 poky, sarocTpeHumit
HOHM3y OMaKMUTHMII KBaJlpaTHUIT KT Ha 6ioMy ¢oni.'® Take mosHayeHH:
Mae juile iHpopMaTuBHe 3HAUCHHS i He € HeOOXiTHO0 IIepeyMOBOI0 IS
HaJaHHA Cllellia/IbHOTO 3axucTy, Haganoro MITL'®* CTopoHn, 110 BOWIOTb,
HOBMHHI 3aXMCTUTHU CBOI BJIACHI KY/IBTYPHI I[iHHOCTI Bif mepemb6adyBaHUX

163

HACTIIKIB 30pOMHOTO KOHMIIKTY'®, TaKO)X BOHM MOBMHHI HMOBAXKATK BCi

KY/IbTYPHi IIiHHOCTi He3a/lIe)KHO Bifl TOTO, Y/ BOHM 3HAXOJATHCA Ha TEPH-
MOKYTb CKepOBYBATH 3/i/ICHEHHS OY/Ib-AKUX BOPOXKUX JIiil TPOTU KY/IBTyp-
HUX LJiIHHOCTE} Ta IOBMHHI yTPMMYBaTUCA BiJl BUKOPUCTaHHA IX y IJIAX, AKi
MOXXYTb NIPU3BECTH [0 SHMUILEHHS a00 VUIKOKEHHs LMX II{HHOCTEN V pasi
36poriHoro KoHIiKTy."* BifcTyn Bif X 30608’ 13aHb MOXK/IMBUIT JIULIE Y
BUIIAJIKAX HAara/jbHoOl BiiiCbKOBOI HEOOXITHOCTI, KO/IM HEMAE HOCTYIIHOI a/lb-

158 us. Posmin I11.2.6.

159 [HIT1, Crarri 38, 53 ta 85; AI1 11, Cr. 17.

160 Taaspka KOHBeHIisl PO KyIbTypHi LjiHHOCTI, CT. 1.

161 Taasbka KOHBeHIifl PO KyIbTypHi IjiHHOCTi, CTarTi 16 Ta 17.
162 TaasbKa KOHBEHIIisA PO KyAbTYPHi 1iHHOCTi, CraTTi 2 Ta 4.
163 TaasbKa KOHBEHIIiA PO KyAbTYPHi IiHHOCTi, CT. 3.

164 Taasbka KOHBEHIIiA PO KyAbTYpHi IiiHHOCTI, CT. 4(1).
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TepPHATVMBI OTPUMAHHsI IIOAI6HOI BilicbkoBol mepeBar.'® IIpote, KynbTypHi
L[iHHOCTi YKOJHVMM YMHOM He MOXXYTb HiJilaBaTiCA Halla/jaM, AKIIO BOHM 3a
CBOIM IIpM3HA4YeHHAM He Oy/IM IepeTBOpeHi Ha BiiicbkoBy Linb. Kpim Toro,
Hakas Ipo OyIb-AKWil TaKNI1 Halla], IIOBYHEH OYTI BiIaHil KOMaHAYIOUUM
odiriepom, i, KoMK JO3BOJSAIOTH 0OCTABMHM, 341/ICHEHHIO HANlay MOBMHHO
nepenyBaTy eheKTIBHE NOIEPeKEeHHSL.

[Ticna ycmimHOro 3acToCyBaHHA Iii€l CHCTeMM «CIIelia/IbHOTO 3aXMCTy» B
pamMkax [aaspKoi KOHBeHLiI [IPO KyAbTYpPHI LiHHOCTI B 1999 porii 6yB mpmit-
HATUIA IPYTUIA IPOTOKOJ, AKNUIA 3alIpOBaiB HOBY CUCTEMY «IIi/[BUIIEHOTO
PiBHA 3aXMCTY» KY/IbTYPHUX LIHHOCTeTL, 0: (1) € Ky/JIbTYPHOIO CIIAJIIHO0
HaJI61IbIIIOr0 3HAYEHH S /1A TIOACTBA; (2) MaIOTh HAVBUIIMIL PiBeHb 3aXUCTY
B HaIllOHA/JIbHOMY 3aKOHOZaBCTBI; (3) He BUKOPUCTOBYIOTbCS I BiliChKO-
BUIX I1ij1eit a60 I71s1 3aXMCTY BilicbKOBUX Iiijieit i ogiriiiiHo orosoreHni Herrpu-
IZaTHMUMIU JJ1s1 TAKOTO BUKOpuCcTaHHsL."” CTOpoHY KOH(DTIKTY, 1[0 KOHTPOJIIO-
10Th 00’€KTI, SIKMM OYB Ha[IaHMII MiABUIIEHNIT PiBEHb 3aXUCTY, 32 >KOFHMX
06CTaBMH He IIOBMHHI BIKOPVCTOBYBATH TaKi LHIHHOCTI a60 6e3rocepesHbo
HOpWIerTi 1O HUX Teputopil masd migTpuMky BoeHHUX pin.'®® Hasits Topi,
KO/IM TaKi LIIHHOCTI, 3aBJSAKN CBOEMY BUKOPUCTAHHIO, CTAIOTh BilICbKOBOIO
LIi/I110, HAa HUX He MOYKHA 3[[i/ICHIOBAaTH Halaf, sIKLIO lie He € €NMHUM MOX-
JIMBUM 3aCOO0M IIPUNMHEHHS TAaKOTO BUKOPUCTAHHS, Ta KIIO He 3MiliCHeH
3aro06iKHI 3axomy [y MiHiMisamil IKOAM TaKMM LiHHOCTAM. SKILO KO3BO-
JSIIOTh 06CTaBMHM, HEOOXITHO HAfIATM 3aBYacCHe TomepemKeHHs. " Taaspka
KOHBEHIIifl PO KYIbTYPHi LiHHOCTI Ta ii JIpyruii MpOTOKON TaKOX BMMa-
raioTh, 100 Jlep>kaBy B HAI[iOHAIbHOMY 3aKOHOABCTBI KpMMiHasi3yBaau
HU3Ky nopyieHb MI'TI, 1110 CTOCYIOTBCS 3aXUCTy KY/IbTYPHMX LIHHOCTE.' 7
CpborofHi 0XopoHa KyIbTYpPHUX LIIHHOCTEl PO3IIAJAETbCA AK YaCTMHA 3BI-
gaesoro MITL.'”!

(6) Cnopyau Ta KOHCTPYKILil, II{0 MiCTATH HebGe3meuHi cuan
Jesiki cmopynn, a came gam611, Tpe6Ii Ta aTOMHI e/1eKTPOCTAHIIIT MaloTh 0CO-
6/IMBUIT 3aXUCT Bil HaafiB, OCKIIBKM iX Y4aCTKOBE a00 IOBHE 3HUIIECHHS,
JIMOBipHO, MaTNMe KaTaCTPOQ)qui TryMaHiTapHi HaCIiIKM JI/IA LMBIIbHOTO
Hace/lleHHA Ta 00’€KTiB, AKi 3HAXOHATLCA M06/M3y HUX. JJoroku Taki cnopy-
IV Ta KOHCTPYKLI € IMBIIbHMMY 00’ €KTaMI, BOHY, 3BUYAITHO, 3aXMILeHi Bif
npsMux Hamapis. [IpoTe, HaBiTb gam6u, rpe6i Ta aTOMHI eIeKTPOCTaHI],

165 Taasbka KOHBEHIIist IPO KyAbTypHi 1iHHOCTI, Ct. 4(2); AT I, Cr. 57(3).

166 Taasbka KOHBeHIisl TPO Ky/IbTYpPHi LiHHOCTI, CT. 4, Ta Ipyruit mpoTokorn fo Hei, Cr. 6.
167 [Ipyruit mpotokon Ao laasbkoi KOHBeHIIii Tpo KynbTypHi minHOCTi, CT. 10.

168 [Ipyruit mpotokon fo laa3bkoi KOHBeHIIil Tpo KynbTypHi miHHOCTI, CT. 12.

169 [Ipyruit nporokon o laasbkoi KOHBeHIi Ipo KynbTypHi tinHoCTi, CT. 13.

170 Taasbka KOHBeHI]ifl TPO Ky/nbTypHi LiHHOCTI, CT. 28 i [Ipyruit mpoTokon jjo wei, Cr. 15.
171 3MITL, Hopmn 38-41.
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AKI KBani(biKyIOTbc;I SIK BIJICBKOBI LIiJli, @ TAKOXK iHIII BiJICbKOBI Liji, po3Ta-
IIOBaHi B IX OKO/MNIIAX, He TIOBUMHHI 3a3HaBaTy HaIlafiB, AKIIO TaKMI HaIaf,
MO>Ke CTAHOBUTM HeOe3IIeKY i, K Hac/IifJOK, MO>Ke IIPU3BECTH 10 CePIIO3HUX

BTpAT cepef VBIIbHOIO HaceleHHs.

Taxuit migBuIeHNIT piBeHb 3aXMCTY Bifi HaNla/[y IPUIIMHAE CBOIO JIiI0 JIMIIE B
TOMY BUIIAJIKY, AKIIO 3a3Ha4eHNIT 06’ €KT BUKOPUCTOBYIOTD IJLS1 PETy/IApHO,
3Ha4YHOI Ta 6e3nocepefHbOI MATPUMKY BilICbKOBUX OIepaLill, i KIIO TaKuMit
Hamaj € eIVHUM MOXX/IMBUM CIOCOOOM MPUIIMHEHHS TaKol maTpuMkm.'”? Y
JKOJHOMY BUIIQJIKy TaKi YCTaHOBKM, CIIOPY/JM 41 BiJICbKOBI LIi/li HE MOXYTh
OyTtu 06’exTamu penpecatiit.'’* SIKio mixBUIIeHNIT PiBEHb OXOPOHY IIPUIIN-
HJ€ CBOIO [iI0, a Oyib-AKi Taki yCTaHOBKMY, CIIOPYAy abo CycifHi BilicbKOBi
Li/1i 3a3HAIOTH HAMAJIB, KPIM 3aMOODKHMX 3aXOfiB, 10 BMMAramTbC 3a-
ra/IbHYIMM HOPMaMIl BefleHHsI O0MOBYX [iif, CTiZ BXXMBATHU BCiX MPAKTUYHIX

3aXOMiB /14 3aM06iraHHs BUHMKHEHHIO Hebesmnekn.!””

Ins monermenHs imeHtmdikanil Taki 06’eKTM HNOBMHHI 6yTM IMO3HadYeHi
crienia/ibHYM 3HAKOM, IO CKIAJA€THCS 3 TPHOX SICKPABO-IOMapaHYEBUX
KiJI, po3MilleHnx Ha ofHilt oci.'’® Take osHadeHHs € CyTO iHpOpMATUBHNM,
i He € HeOOXiZHOI IEePefyMOBOI HAJAHHS IMIiABUIEHOTO PiBHS OXOPOHI,
Haga"oro MITI.Y”

(B) O6’exTn, HEOOXiTHi M1 BICKMBAHHA IMBIILHOIO HaCETEHH
MITI 3a60poHsi€ BUKOPUCTAHHS TOMOAY Cepef LUBLIIbHNUX 0Ci6 SK METORY
BefeHHs BiltHn."”® Tomy 3a60pOHEHO 3[iliCHIOBATM HAMAAM, IIKOAUTH, 3HNU-
IIyBaTH, BUBOSUTH a60 pOOUTY HEIPUAATHUMI O BUKOPUCTAHHS 00 €KTH,
HeOoOXifHI [/Is1 BYDKMBAHHS [[MBIIBHOTO HacCe/leHHs (HAIPUK/IAJ, IIPOSYKTI
XapyyBaHHH, Ci/IbCBKOIOCIIOJAPChKI PaliOHM, CiIbCBKOTOCIIOAPChKi KYJIb-
TypHU, XyHo0a, MMTHA BOZA Ta 3POLIYBajIbHI CHCTEMM), 3 EVHOI0 METOIO 00-
MEXWTH )XUTTE3a0e3MedeHHs [VBIIbHOTO HaceleHHs abo iHIIOI CTOPOHNU
KOH(JIIKTY, [A/Is1 BUMYILIEHOTO TOJIOfY UMBIIbHUX OCi0, BUTHAHHS iX i3 IIeBHOI
TepuTopil 60 3 6ynb-SIKMUX IHIINX MOTUBIB."”’

L1i 3a60pOHM He 3aCTOCOBYIOTHCS, SKIIO TaKi 00’€KTU BUKOPUCTOBYIOTHCS
BUHITKOBO IS MiTPUMKY BOPOXMX 30POIHUX CUI 260 6e3rmocepesHboro

172 JI11, Cr. 56(1). Ius. Takoxx 3MITI, Hopma 42.
173 I 1, Cr. 56(2).

174 JII1, Cr. 56(4); 3MI'TI, Hopma 147.

175 [JII1, Cr. 56(3).

176 HII1, Homarok I, Cr. 17.

177 HILL Cr. 56(7).

178 JI11, Cr. 54(1); 3MTTI, Hopma 53.

179 AII1, Cr. 54(2); 3MITI, Hopma 54.
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CIIPUSHHS BEIEHHIO BifiCbKOBUX Aiit'®, Ko ii, cipsiMOBaHi IpOTY HUX, He
IpU3BELYTh [0 TOMOAYBAHHS [UBITbHOTO HACEJIEHHs a60 JIOT0 HepecesieH-
HA. Y KOTHOMY BMUIIAJIKy 00 €KTH, HeOOXi/iHi 11 BY>KMBAHHA LMBITBHOTO
HaceleHHs, He MOXXYTb 6yTu 06’exTamu pernpecariit.’® CTopoHa, 1110 BOIOE,
MO>Ke BIICTYIaTH Bijj I[VX 3a00POH TiIbKM B TOMY BMIIAJKY, SIKIO Lie BY-
MAara€eTbCs HaraJbHOK BilICbKOBOX HEOOXITHICTIO /st 3aXMCTY BIACHOI iep-
>KaBHOI TE€PUTOPIi Bifi BTOPrHEHHA, i IMIe Ha TePUTOPIi, 0 3HAXOZUTHCA

mif 1i B1TacHUM KOHTpojem.'#

3a60poHa BUKOPUCTAHHSI BUMYLICHOTO FOTIOAY SIK METO/Y BEfIeHHsI BIilHI He
3a60poHsie 06710rH, BilICbKOBO-MOPCHKI 6/I0Kaay Ta eMbapro, 1mio CIpudm-
HAIOTbH TOJIOfI, AKILO METOI0 € JOCATHEHH BilICbKOBOI MeTH, a He BUMYyIIEHe
TOJIOfyBaHHA LMBIMBHOTO HaceNleHH:A. BogHouac, 3a60poHa BUKOPUCTaHHSA
BUMYILIEHOTO FOJIOyBaHH: O3HAYAE, 110 CTOPOHA, sIKa 3HAXOJUTHCA Iif 6710-
KaJIOl0, OBMHHA 260 [O3BOMUTY MEUIKAHIIM IIOKVHYTU TEPUTOPIIO, PO
Ky 11eTbcsi, a00 JO3BOINTI Bi/IbHEe HA[[XOMPKEHHs IyMaHITapHMX 3aIacis
Ha IIiIKOHTPONIbHY TEPUTOPIIO.

(r) IIpupomHe cepenoBuIne

Y 6ibln 3arajbHill Ta JOBIOCTPOKOBIN MePCIEKTNBI LMBiIbHE HACEIEHHs
He MOXke OyTU HaJIKHVIM YJMHOM 3aXMINEHUM Bil HAaC/IiKiB BiffHU, AKIIO
IOBKi/ULA, Bifj IKOTO BOHO 3aJIeXXIUTh, 3HUIIYIOTb, OTPYIOIOTb a0 JIOMY Ha-
HOCATD Cepiio3HOi MIKOAM Mij Jac BilicbkoBuX omepaniit. Tomy crarta 35
JHomaTkoBOro mMpoTokony I BM3HaYa€e 3aXMCT MPUPOJHOTO CepefloBMINA AK
ocHoBHy HopMy MITI. 3asuuyaii, mpuponHe cepemoBuIlie KOPUCTYETHCA
BCIM 3aXJICTOM, L0 HAAE€ThCA LUBIIbHUM 00 €KTaM, AKILO TiJIbKM BOHO HE
BifilIOBifja€ yciM KOHCTUTYTMBHUM KpuUTepiaM BilicbkoBoi 1ini.'* Kpim Toro,
MTTI 30608’3y€e CTOPOHY, L0 BOIOIOTb, 3aXMIIATI IPUPOJHE CEPefOBMUILE
Bifi «MacIITaOHOI, JOBrOTPMUBAIOl Ta CePilo3HOI LIKOAY» Ta 3a00pOHSE BHU-
KOPUCTAHHS METOAIB ab0 3aco0iB BeleHHs BiifHU, fKi IependadaoTb abo
MOXYTb Ilepefbadaryt 3aBAaHHs LIKOAN MPUPOSHOMY CEpPEefOBUIIY Ta 310-
poB’to abo BypkMBaHHIO HacenmeHHs.'®! MITI Takox 3a60poOHsI€ Hamajgy Ha
[IPUPOJIHE CepeioBuIIie 3a JOIIOMOT0I0 penpecartiit.'®

Hespakarouny Ha Te, 10 IIKO/A IPUPOJHOMY CEPEJOBUIILY, KOTpa He JOCATaE
HOPOTY «MacIITabHOI, JOBIOTPUBAJIOl Ta CEPIIO3HOI IIKOAN», 3a/INIIAETHCA
IIpEIMETOM PEryIBaHHA 3arajJIbHMX HOPM PO3PiSHEHHs, IIPOIOPLiHOCTI

180 HIII, Cr. 54(3).

181 JIIT I, Cr. 54(4); 3MITI, Hopma 147.

182 [MIII, Cr. 54(5).

183 3MITI, Hopma 43.

184 JIIT I, Crarri 35(3) Ta 55(1); 3MIII, Hopmu 44 Ta 45.
185 MIII, Cr. 55(2); 3MI'TI, Hopma 147.
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Ta HOIIepPeKYBa/IbHIX 3aX0/iB, 3a00pOHa «MacLITabHOI, JOBrOTpUBAIOL Ta
Cepito3HOI MIKOAM» € abCOMIOTHOW. [HaKIIe Ka)Xy4l, AKIIO BiJICBKOBi OIle-
pauii MalTh 3a MeTy a00 MOXXYTb IPU3BECTI JJO LIKOAY IIPUPOJHOMY Ce-
PEROBMILY, SIKa [JOCATAE IIbOTO ITOPOTY, BOHM € 3a00POHEHVIMM He3a/IeXKHO
BiJl TOTO, UM MOXKe IIs1 YaCTMHA JOBKI/IJII BBaYKATIUCh BilICBKOBOIO I1Ii/I/IIO,
SKIO He JOCATa€, TO BU3HAYAIOTD, 4y Oyfe BMIAKOBA IIKOfA, HAHECEHA
NIPUPOAHBOMY CEPENOBUILY, HAJIMiPHOIO BiTHOCHO OYiKyBaHOI BiliCBKOBOI
nepesaru. Och YoMy 3a00poHa Ma€ TaKuil BUCOKMit opir. i Tpu eeMeHTH
- TepMiHU «MaclTabHa», «JOBIOTPUBAJIa» Ta «CEPIIO3HA» — PO3YMIIOTHCA AK
CYKYIHI, @ TepMiH «JOBIOTpYBajIa» HAIEXUTDb JO AeCATUNITh."* Ockinbku
B)XKO 3a3fajerinp mepen6adnty TOYHMIT OOCAT i TPUBATICTh €KOMOTi4HO
Hebe3MmevHNX BilfCbKOBMX OIepallill, CTOPOHH, 1[0 BOIKTb, IIOBMHHI HaMa-
raTucsl MaKCHMAaIbHO OOMEXYBATy €KOIOTiUHY LIKOAY, HaBITh SIKIO Iie He
epef0avae JOCATHEHHS IOPOTY «MaCIITA0HOI, JOBTOTPUBAIOL Ta CEPIIO3HO]
HIKOOM».

KouBen1iist 1po 3a60poHY BiiiCbKOBOTO 200 GYAb-SIKOTO iHIIIOTO BOPOXKOTO
BUKOPMCTaHHA 3ac00iB BIUIMBY Ha IPUPOLHE cepepoBuile 1976 poky Mae
mewo inmmmit nipxin. BoHa BcTaHOB/IOE 3a00POHY Ha «BilicbKoBe a60 Oyzb-
sAKe iHIlle BOpOXKe BUKOPYCTAHHSA 3ac06iB BIUIMBY Ha IIPUPOJHE CepelOBU-
1e, sIKi MaIOTh MacIuTabHi, ZJOBIOCTPOKOBI ab0 Cepito3Hi HACTIAKY Y SKOCTI
CIIOCO6iB pyJHYBAaHHs, 3aBIAHHA IIKOAM a60 CIPUUYMHEHHS MIKOAV»'®.
Xoua TepMminn, mo BukoprcToByoThcsa B Konsennii EHMO]] («macmTa6-
Hi, JOBroTpyBai abo cepitosHi»), MORIOHI JO TUX, AKI BUKOPUCTOBYIOTbCS
B [loparkoBoMy mporokoni I («MaciiTabHi, JOBrOTpUBaIi Ta CEpilo3Hi»),
BXVMBaHH C/IOBa «ab0» BKasye Ha Te, 110 [OPIr 3a00pOHN BilicbKOBOTO a60
Oy/b-KOTO {HIIOTO BOPOYKOTO BUKOPMCTAHHs 3aCO0iB BIUIMBY Ha IPUPOJIHE
cepefosuile He € KymynATuBHUM. Kpim Toro, Konsennia EHMO]] BusHa-
Ya€ TePMiH «JOBIOTPUBAINIT» K «TaKMIif, 1[0 TPUBAE IPOTATOM MICALIB ab0
IIpUOIMU3HO IPOTATOM OFHOTO ce30Hy». OTKe, 3arajioM, IOPir MOBEiHKIL,
Ha Ky HaK/IaJa€TbCsi 3a00pOHa, € 3HAYHO HIDKYMM JI/II HABMMCHOTO BIUIUBY
Ha JIOBKI/UIA Y BOPOXKUX Li/IAX (TOOTO BUKOPMCTAHHs IPUPOIHOTO Cepefo-
BHIIA K 3ac00y abo memo0y 8edeHHs 8iiiHu), HDK O6e3mocepenHe abo BUMaf-
KOBE 3aIOfSTHHS IIKOAU IPUPOJHOMY CepefoBuILy (TO6TO BUKOPUCTAHHS
36poi npomu npupooHozo cepedosuusa)'®.

186 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 6), paras 1452 and 1457.

187 KoHBeHIjis TPpo 3a60pOHY BiifCbKOBOr0 a60 6y/ib-AKOT0 iHIIOTO BOPOXKOTO BUKOPUCTAHHSA
3aco0iB BIUIMBY Ha IpuUpozHe cepeosuie, Cr. 1.

188 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 6), paras 1452 in particular and 1448-1457 in general.
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3. MicueBocri, [0 He 000POHAIOTHC, TA AeMiTITAPU30BaHi 30HU

Kpim 6e3meunnx i HeifTpami3oBaHMX 30H, BCTAHOB/IEHUX Yy 3BSA3KY 3 3a-
XICTOM IIOPaHeHNUX, XBOPUX i 0cib, mo 3asHamm KopabenpHux aBapin'®,
MITI raxkox 3abesmeuye imenTudikaiilo/aeKmIapyBaHHs MiCI[eBOCTEN, IO
He 00OPOHSIIOTHCS, Ta CTBOPEHHS JieMiliTapn3oBaHuX 30H. [lo Toro i, i Ti i
iHIIi MpM3HaYeHi I 3aXMCTY IMBIIBHOTO HACEeNIEHH Bifl HACTiKiB BiiHU.

a) MicueBocri, [0 He 06OPOHAIOTHCA

CropoHna, 1110 BOIO€E, MOXKe B OTHOCTOPOHHbOMY MOPAIKY OTOTIOCUTH «Mic-
LIEBICTIO, 1110 He 000POHSIETHCS», OYAb-IKIIT HACE/IEHNIT IYHKT 06113y a6o
B 30HI BefleHHA 00itoBUX Hiit. Taki MicleBOCTI IIOBMHHI BifnoBimaty BciM
HaBeJeHVM HIDKYe YMOBaM: IlepefyciM, BCi KOMOATaHTH Ta MOGiIbHE BiliCh-
KOBe CHOPS/PKeHHA IOBMHHI OyTH eBaKyitoBaHi; Oyab-sKi BilicbkoBi 06’€k-
TH, O 3a/IMIIN/INCA, He TIOBMHHI BUKOPUCTOBYBATHUCA [JIs1 BOPOXKUX LIijIeit;
AK BJIafIHi OpraHy, TaK i Hace/leHHA MOBVMHHI YTPUMYBATHUCA Bifl BUMHEH-
HS arpecUBHMX [iit a60 MIATPMMKM BIVICHKOBUX Aill iHIIMM YMHOM. SIKIIO
Il YMOBU 3a/I0BO/ILHSIOTBCS, TO MICIIEBICTD, IIPO SIKY JAETbCS, MOXKe OyTI
OKYIIOBaHA CyIIPOTUBHUKOM, ajIe HallaJ Ha Hel 3a00pOHSIETHCS 3IIICHIOBATI
Oynb-KMM CII0co60M, a Il MEIIKAHIIM He TOBMHHA 3aBABATICh Oy/b-s1Ka
mKkoza. MicreBicTb, 110 IepecTae BifnoBigaTy 6yab-aKiil i3 uX yMOB, BTpa-
Ya€ CTATyC MiCLIEBOCTI, 11J0 He 00OPOHAETDCS, ale IPOJIOBXKYE KOPUCTYBATHU-
51 3aXUCTOM, IepefbadeHyIM 3araIbHUMY TOooKeHHsaMu MITL.

(6) HeminitapmsoBaHi 30HU
JlepkaBu MOXYTb y 6yIb-AKWIT Jac MOTOAUTUCA HafATH CTATyC «HeMimiTa-
pu3oBaHoOl 30HM» OYyAb-AKil TepuTopil. [Tpuknagamy Takux feMinitTapuso-
BaHMX 30H € AHTapktuaa ta CuHait. Taki yrogm MoXyTh OyTH yK/IafieHi B
MUPHMIT 9ac, @ TAKOX MIC/IsI MOYaTKy 6O0MOBYX Aill, | HOBMHHI BU3HAYATH K
Mexi ZeMimiTapusoBaHoOi 30HM, TaK i Oyab-ski MeTofu HarmAmy. Jemimira-
pU30BaHi 30HM MORIOHI O MiCI[eBOCTeIt, 1[0 He 060POHSAIOTHCS TUM, IO iX
CTaTyc, 3a3BUYAll, O3HAYAE, IO KOMOATAHTHU Ta MOOiNbHE BiiICbKOBE CIIO-
PAIKEHHS BCIiX cTOpiH KOH(IIKTY OyIM eBakyiioBaHi, BOpOXxi Aii He 3xiit-
CHIOIOTbCA 3 BMKOPUCTAHHAM 3a/JMIIKIB BiJICBKOBUX YCTaHOBOK, OPraHM
BrIazy abo HaceleHHs He iHILi0Th BeleHHs 60II0BUX Aiil, @ TAKOXK Oyab-5-
Ka [IiA/NbHICTD, HOB’s3aHa 3 BINICPKOBUMIU AisMi, Oyla mpunuHeHa. ¥ pasi
36pOITHOr0 KOHMIIKTY CTOPOHH, IO BOIOIOTD, HE MOXXYTh BUKOPUCTOBYBATI
TaKi JleMiniTapn30BaHi 30HM IS LiiJIeit, TOB’I3aHMX i3 IPOBEEHHM BiliChb-
KOBMX oIlepalili, ab0 B OHOCTOPOHHbOMY IIOPANKY CKaCOBYBATH iX CTaTyC
JeMinmiTapu3oBaHUX 30H. fIKI[0 OfiHA 3i CTOPiH, 1110 BOIOIOTb, HOPYLINTD IIe-

189 [Tus. I'masy 4.IV.
190 JITI, Cr. 59; 3MITI, Hopma 37.
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PemyMOBI [UIA HAaJaHHA «IeMiTiTapM30BaHOTO» CTATYCY, LA 30HA BTPavyae
CBiJl cTaTyc fieMiliTapM30BaHOI 30HM, aje MPOJOBXYE KOPUCTYBATUCA 3a-
XICTOM, TepefdadeHnM 3araibHUMM HonoXeHHssMy MITL™!

4. Opraunisanii uBiTbHOI 060pOHNI

3 gaciB [pyroi cBiToBoi BiiiHV 60JIOBI [iil HEYXM/IPHO NEPEHOCUIACS 3 YiT-
KO BM3HAYEHMX HOJIB OMTBY B HacCe/leHi IIYHKTH 3 UMBIMbHUM HAaCEeTEHHSM,
i ToMy 6GaraTo mep)KaB CTBOPM/IM OpraHisanii I{uBiIbHOI 060pOHNU. Y KOH-
tekcti MI'TI «1juBinbHa 060poHa» O3HAYAE BUKOHAHHS IIE€BHMX TyMaHiTap-
HIUX 3aBJJaHb, CIIPSIMOBAHIMX Ha 3aXVCT [[UBI/IBPHOTO HACETEHHS Bifl Hebe3IIex,
a TaKOX Ha JOIIOMOrY JIOMY BifHOBUTMCD Bii HAac/lifKiB 60OBUX il 4u
KatacTpod Ta 3abesnedeHHs YMOB, HEOOXITHUX IJIs iIOoro ByokMBaHHA. Ll
3aBIaHHs Iepen6adaoTh: (i) onosimeHHs; (i) eBaxyarito; (iii) HagaHHA cXO-
BuII Ta IX oOmamTyBaHHs; (iv) yrmpaBmiHHA 3aco6aMiy CBITIOMAaCKyBaHHS;
(v) paryBanbHi onepaunii; (vi) HalaHHA MeIMYHUX HOCIYT, BKIIOYHO 3 Iep-
II0K0 MEJMYHOI JOIIOMOTOI0 Ta JYXOBHOK MifTPUMKOI0; (vii) 60poTsby 3
noxxe>xamys; (vill) BUABIIEHHA Ta MapKyBaHHA HeOe3Ile4HUX 30H; (ix) 3He-
3apaKeHHs Ta aHAJIOTiuHi 3axMcHi 3axony; (X) 3abesIedeHHs TUMYacOBOIO
JKUT/IA Ta IPOOBO/IbCTBA; (Xi) Ha/JaHHS €KCTPEHOI TOMTOMOTH Y BiffHOB/IEHH]
Ta HiATPUMAaHHI HOPAKY B MPOOIeMHMX paitoHax; (Xii) aBapiitHMit peMOHT
HeOOXifHNX KOMyHaJbHUX 00’eKTiB; (Xiii) TepMiHOBe IIOXOBaHHsS IOMEp-
nux; (xiv) gormomory y 36epexxeHHi 00’ €KTIB, HEOOXITHUX /ST BIDKMBAHHS;
(xv) momaTKOBi 3axoiyu, HeOOXiIHI [/I1 BUKOHAHH:A Oyb-fAKOro i3 3a3Hade-
HJIX BHIIle 3aBJaHb, BKIIOYAI0UN, aJie He OOMEeXYIOUNCh X IVIAHYBaHHAM Ta
oprasizaiiero.'?

Opranisauii [uBinbHOI 060pOHN, IX IIePCOHAI, IPU3HAYEHNUI BUHATKOBO Ha
BUKOHAHHS 3aBJaHb LMBITbHOI 060POHI, Ta ZOOPOBOMBL 3-IOMDK LMBi/Ib-
HIUX 0Ci6, SIKi BUKOHYIOTb TaKi 3aBZaHHs; Ha BUMOTY BIaJ}, MAIOTh [TOBaXKa-
TUCA 1 3aXMINATUCA. IM C/TiJ] HafaTy MOX/IMBICTb BMKOHYBAT/ ITOCTABJIEH]
3ajmadi, KpiM BUIMAJKIB HaraJbHOI BiifcbKOBOI HeobximHOCTi. O6’€KTH, 110
BUKOPYICTOBYIOTBCA IJIA 1ijIell IMBITBbHOI 060POHM, He MOXKYTb HifjaBaTCh
3HHUILEHHIO a00 BUKOPKCTOBYBATNCh He 3a IIPU3HAYEHHAM HIKUM, OKpIM
CTOPOHU, 1IJ0 BOIOE, Ta sIKilt BOHM HalexxaThb.'”> Ha OKyrmoBaHUX TepUTOPIsAX
Ha opraisanil UBIIbHOI 06OPOHN MOIIMPIOETHCS PEXNUM Oe3IeKH, BCTa-
HOBJIEHUII JIEPKaBOI-OKYIIAaHTOM, IIPOTE BOHM TAKOXX MAlOTh IPaBO Ha Ii
HiATPVMMKY Y BUKOHAHHI CBOIX 3aBJAHDb i 3aXMIIeHi Biff Oy/b-sKIX BTPYIaHb,

191 [OIII, Cr. 60; SMI'TI, Hopma 36.
192 HOIIT, Cr. 61(a).
193 [MOIIT, Cr. 62.



112

MABA 3

IpUMYCY, peKBisuuii abo AyBepcii, KOTPi MOXKYTb IIOCTABUTH IIif 3arpo3y ix

Miciro abo 3aBHaTy MIKOAY LUBITPHOMY HaceleHH.

3a 3roforo Ta I KOHTPOJIEM TePUTOPianbHOI Aep)KaBy abo Jep)KaBU-OKY-
[AHTA 3aBJAHHS [MBITPHOI 06OPOHN MOXXYTh TAKOXX BUKOHYBATV OPraHI
UBiIbHOI 060POHY HeWTpaIbHUX ab0 IHIINX Jiep>KaB, 1[0 He € CTOPOHAMMU
koHOikTy. Taki 3aX0oay He € BTPyYaHHAM Y KOH(IIIKT, ajie 3aBKAM ITOBMHH]
BUKOHYBATUCA 3 HAaJIO)KHUM BpPaxXyBaHHAM iHTepeciB OesIeKy ycixX CTOpiH,

110 BOIOIOTDH.'””

Opranisanii nuBinpHOI 000poHM, iX mepcoHan, OyamiBmi Ta Marepianb-
HO-TeXHiYHe 3abe3meyeHHs MOBMHHI OyTH TO3HaYeHi MDKHApOXHOI Bifi-
MITHOI0 eM0/1eMOI0 LMBiIbHOI 060pOHM (PIBHOOIUHMIT CHHI TPUKYTHUK
Ha IIoMapaH4yeBoMy T/i).'* BoHu BrpadaroTb 0COOMMBIIL 3aXUCT Y BUIALKY
3IiJICHEeHHA ab0 IIONepeHbOrO 3[iJICHeHHA, 38 BUHATKOM BCTaHOBJICHUX
3aBJIaHb, Jili, WO 3aBJAIOTh LIKOAYM CYIPOTUMBHUKY, IIPOTE LMBi/IbHI y4ac-
HYKY OpraHisarnjil nuBiibHOI 060pOoHM 30epiraloTh CBiit 3ara/JbHMIT 3aXMUCT
Biff IpsAIMUX HaNafiB — sKIIO i ZOTK, JOKYU BOHK He 6epyThb Oe3mnocepenHbol
y4acti y 6ortoBux gisx. CrerjianbHNit 3aXUCT, 1[0 HAJAETbCA IEPCOHANY i
06’exTaM UMBiIBHOI 060POHM, MOYKe IPUIMHNUTICS, TUIBKIL SIKIIO MIOIEpPef-
JKeHH, AKMM OyJI0 BCTAHOBJIEHO pO3YMHUII IIepiof] yacy, He Oy/I0 B3ATO 10
yBaru. JJogaTkoBuit mpoToKon I mepenbavae BUaKy, AKi He MOXXYTb CTaHO-
BUTHU «LIKOAY» /I CYIPOTUBHMKA: (aKT, 10 opraHisarii uuBinbHOI 060po-
HJ KOHTPOJIIOIOTHCA BiliCbKOBMMU OpTaHaMy, CTBOPIOIOTHCS 32 BilICbKOBUM
3pasKoM, CIIiBIPAIIOITH 3 BilICbKOBMMHU 0cob6amy ab0 BKIIOYAIOTH BiliCh-
KOBUIT ITepCoHass; (aKT, Ij0 BUKOHAHHS HUMI 3aBIaHb 4ac Bif 4acy Moxe
IPUHOCKUTY KOPUCTD SKepTBaM 3 YILC/Ia BilICbKOBUX; a00 (axT, 10 IIepCoHa
LUBiIbHOI 060POHM Ma€ JleTKe iHAMBifyanbHe 030pOEHHS /I MiTPUMKU
HOPAAKY abo A1 caMmo060poHn.” YaacHUKM 36pOHUX CIJT, AKi HOCTilTHO
i BUHATKOBO HAIIPaBILAIOTBCSA Ha CIYXXOY O OpraHiB IUBiINbHOI 060pOHM 3
METOI0 BMKOHAHH: 3aBJIaHb Ha TEPUTOPil CBOEI CTOPOHM, TAKOXX IIOBMHHI
MOBAXKATUCA 1 3aXUIATICA, 32 YMOBMY, 1110 BOHM BONOIIOTH BiIMiTHUMU 03-
HaKaMy, fKi BiIpI3SHAIOTH iX BiJl IHINMX yYaCHUKIB 36POITHIX CUJI, @ CaMme:
BOHM MAIOTh IIpY COOi JIMIIIe JIerKe IHAMBiIyanbHe 030POEHHS [T MiATPUM-
KJ IOPSSKY a60 caM0060poHH, He 6epyTh 6e3I0CepefHI0 yIacTb y 60MI0BUX
IisX, He BUKOHYIOTb )KOGHMX IHIINMX BilICbKOBMX 00O0B’I3KIB i He BUMHAIOTH
Iii, SIKi He BXO[ATH O IXHIX 3aBIaHb [{MBIIbHOI 000POHN i 3aBAAIOTH IIKOLU
CYNIpOTUBHUKY.'*

194 [T, Cr. 63.
195 JIIT T, Cr. 64.
196 [ L, Cr. 66.
197 [, Cr. 65.
198 I, Cr. 67.
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III. IPOIIOPHINMHICTD, 3AIIOBLKHI 3AXOIN
TA IIPE3YMIILIIT

[TpuHIMI pO3pi3HEHHsI TAKOX BKIIOYA€ 000B 30K 3a1100iraTyt OMIIKOBO-
MY BCTaHOBJICHHIO 11i/eil Ta yHUKaTi abo, y Oy[b-1KOMY BUIAJKY, MiHIMi3y-
BaTy 3aIlOiIHHS BUIAJKOBOI CMepTi, IOpaHEHHs Ta 3HMIIEHHsS 0cib Ta
00’eKTiB, 3axMIeHNX Bif mpsAMux Hamafis. Binmosimno, MITI BuMarae,
11106 «IIpy 3[iiiCHEHHI BiliCbKOBMX OIlepaliil IOCTiIIHO BUABIANACS Typ6O-
Ta Ipo Te, 106 LIAANTHU LMBiIbHE HACETIEHHs, UMBIMBHUX OCI6 1 IMBINIbHI
06’extu». 2 Ile cToCyeThbCst i CTOPOHN KOH(MIIIKTY, 1[0 3AiIICHIOE HAMa, KA
HOBMHHA 3pOOUTI BCe MOX/IUBE, 1106 YHUKHYTI [TOMIIKOBOTO BU3HAYEH-
Hs1 Lielt a0 3aBlaHHS BUIIAJKOBOI LIKOAM BHACTIZOK BIACHUX OIeEpariii
(3anobixcni 3axo0u npu 3diticnernHi Hanady),”™ 1 CTOpOHM, 1[0 0OOPOHSAETHCA,
sIKa IOBMHHA BXXUTHK BCIX HEOOXiHMX 3aXOAiB I YTPUMAHHS LVBIIBHOIO
HaceJIeHH IIiJ] CBOIM KOHTPOJIEM BiJj Halla/liB, 3[iJICHEHUX CYIIPOTUBHMKOM
(3anobixni 3axoou 6i0 Hacniokié Hanady).”* Komu Hamax spiiiCHIOETbCS Ha
3aKOHHO BCTAHOBJIEHY IIi/Ib Ta HEMOXK/IMBO YHUKHYTY HaHECEHHA BUITAJIKO-
BOI IIKOAM LVBIIBHUM 0CO0aM, JOIYCTUMICTh HAalla[y 3a/IeXKUTh Bif pKH-
LMAITY IIPOIOPLIHOCTI.

1. IIpomopuiitHicTh

ITpyHIMI TPONOPLITHOCTI 3a00POHA€E 3Ii/ICHeHHA HallafliB, «AKi, K MOX-
Ha O4iKyBaTy, IOIyTHO COPUYMHATD BTPATU Ceperi IUBiITbHOTO HAaCeTIeHHH,
HOpaHeHH: LVBIIBHMX 0Ci6 Ta LIKOAY LMBIMBHUM 06 €KTaM, abo X Bce pa-
30M, 1110 6y710 6 HaAMIPHMM Y HOPIBHAHHI 3 KOHKPETHOIO i 6e31ocepesHbOI0
BiICPKOBOIO II€pPEBAro0, sIKOI IMepef0adaeThcsi TOCATTU TAKUM YMHOM» .
Ockinbky mpsAMi Hamagy Ha UMBUTBHUX 0Ci6 Ta uuBinpHI 06’€kTN 3a60pO-
HeHi, OIliHKa MPOMOPLIHOCTI € aKTyaIbHOIO JIMIIIE TOJi, KON Hallay CIps-
MOBaHi IPOTY 3aKOHHMX IIi/Ie.

OcHOBHMII TepMiH, KNI CTIiA, pO3IIAHY TH Iifi YaC BUPIIIeHHs MM TaHHA IPO-
MOPLIHOCTI, € TepMiH «HagMipHUII». X04a BUMOra PO NPONOPLIHICTD €
abCOMIOTHOIO, CTAaHAPT «HAIMIPHOCTI» € BimHOCHMM. MITI He BCcTaHOBIIOE
00’€KTVBHMII HOPIT, BUIIe SIKOTO HaHECEHHS BUIAAKOBOIL LIKOAM 3aBXAM 6
posrnAaganoca AK HafiMipHe. 3arajoM, Lifi, 1[0 MalOTb MOPiBHAHO BUCOKY
BilIChKOBY LiHHICTD (LIi/Ii BCOKOTO PiBHs SHAYEHHs), JOIIYCKATUMYTb Oi/b-
11y BUIIaIKOBY IIKOJY, HiXK I1iJIi, 1IIf0 MAIOTh BiTHOCHO HM3bKY BilICbKOBY IiH-
HICTB (1{i/1i HEBMCOKOTO PiBHS 3HAYEHHST).

200 JITT, Cr. 57(1); 3MITI, Hopma 15.
201 [OITI, Cr. 57; SMI'TI, Hopmn 15-21.
202 JAITT, Cr. 58; 3MITI, Hopmu 22-24.
203 JIT1, Cr. 51(5)(6); 3MITI, Hopma 14.
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HesBaxarooum Ha Te, I[O OIL{iHKA IIPOMOPLINHOCTI 0OOB’S3KOBO MICTUTD
Cy0’€KTUBHI elleMeHTH, ITeBHA Mipa 06’ €KTUBHOTO KepiBHMUIITBA MOXe Oy TI
BIBeJIeHa 3 TePMiHO/IOTii, Ika BUKOPUCTOBYETHCA B TEKCTi loroBopy. Tak, 3a-
HOJiAHHS BUIIAKOBOI IIKOAY 3aXMIIEeHNM 0co0aM 41t 06’€KTaM Moxe OyTI
BUIIpaBJIaHe JIMIIe IlepeBaraMi «BillCbKOBOTO» XapaKTepy, a He MO THIHMN-
MM, eKOHOMIYHMMM Ta iHIIMMH HeBilicbkoBuMMU IepeBaramu. Kpim Toro,
nepepOadyBaHa BiliCbKOBa [lepeBara OBMHHA 6y TH «KOHKPETHOIO» Ta «IIPsi-
MOIO», 3 He IIPOCTO TiMOTETUIHOI0, IMOBIpHOIO Ui Hempsimoro. OuikyeTbcA
TaKOX, 1IJ0 BOHA MOXKe Oy TH pe3y/IbTaTOM KOHKPETHOTO Hallay 4y oIlepanii,
a He BilicbkoBoi kamnagii 3arasom. Tomy, 3aranbHMit HaMip «BUT'PaTH BiffHY»
He MO)Ke CJIYTYBaTy BUIIPABJaHHAM HaHECEHHIO BUIIAAKOBOI MIKOAM 0cobam
Ta 00’€KTaM, 3aXMIIEHNM Bifl IPSIMUX HAMafiB.

ITix yac oniHKM HafMiPHOCTi BUIIAKOBOI MIKOAM CTIiJj TAKO>K BPaXOByBaTH
nepen6adyBaHi HACTIIKY HATIaZy APYTOTO Ta TPEThOro opsiAKy. Hanpukrag,
HaIlagy Ha iHPPACTPYKTYPY MOABITHOTO IPU3HAYEHHS, TaKi K eIeKTPUIHI
Mepesxi abo TeIeKOMYHIKAIiiHi MepeXi, MOKYTb He JIMIIIe CTATU IPUIIHOIO
TOTO, L0 CYIPOTVMBHUK He 3MOXKe BUKOPUCTOBYBATU II0 iHPpPacTpyKTypy
IJIA1 BiICBKOBMX LIiJIeN, a 11 IpuU3Befie O KOPOTKOCTPOKOBOI HeCTadi ejleK-
TpOEHeprii A1 KOPUCTYBaHHA L[MBiTbHOTO Hace/leHHA. BOHM MOXYTb MaTu
PYViHIBHMII BIUIMB Ha CEPENHbO- Ta NOBTOCTPOKOBY 3[aTHICTb LMBIIbHUX
OpraHiB Ta BiNOBIFHNX MEANIHUX CITYXKO, @ TAKOXK I[MBITBHOTO HACETIEHHs
3arajioM 60pOTUCS 3 MOBCSAK/EHHUMU HACTiIKaMI BilTHM.

2. 3anoOixkHi 3axopy Ipu 3RiliICHEHHI HanagiB Ta Mpe3yMIii
B pasi cyMHiBiB

Crip HaromocuTy, 10 Ha BCiX eTalax HamafiB NPUHIUI 3/iliICHEHHA 3aIo-
ODKHUX 3aXOfiB IIOBMHEH 3aCTOCOBYBATICS He TLIBKY B IO€HAHHI 3 IIPUH-
LIMIIOM HPOIOPLIMHOCTI, aje i He3aleXXHO Bij Hboro. IHakmle Kaxydn,
HaBiTh AKIIO OYiKyBaHi BUIIAJJKOBI BTPATU CepeJi LIMBIIbHOTO HACENeHH,
HOpaHeHHA LMBIMBHUX OCi0 Ta IIKOAA LMBUIPHMM 06’€KTaM He € HapMip-
HYIMM Y CHIBBifHOIIEHHI 3 KOHKPETHOI Ta 6e3M0cepeSHbOI0 BilICbKOBOIO
IIepeBarolo, AKa OYiKyeTbCA Y pasi 3[i/ICHEHHA Hallaly, CTOPOHA, 1[0 HACTY-
I1a€, BCe K TaKy MOBMHHA BXXUTY BCiX MOYK/IMBUX 3aII00DKHIX 3aXO/iB 1S
BUOOPY 3aco6iB Ta METOJiB BeleHHA 6OOBMX JIill, AKi JO3BOIATD YHUKHYTI
3aBJaHHsA BUIATKOBOI MIKOAM IUBITBHUM 0C06aM HACTIIBKI, HACKIIBKI 11e
MOXXJIUBO.

(a) 3amoO6ixHi 3axomM Nepey MOYATKOM HANaxy
Ti, xTo mmaHye i npumitMae pilleHHA HpO 3[ifICHEHHA Halafy, IOBUHHI
3poOUTH BCe MOX/TUBE, 11[00 IEePEeKOHATUC B TOMY, 110 0OpaHi 1ini € Biit-
cbKOBMMU LinsMy, i mo MITI He 3a60poHsie 3MiIICHEHHS HamaniB Ha HUX
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3 AKUXOCH iHmMMX npryyH.** 3a 3amoBuyBaHHAM MITI Hamae uyBinbHUI
craryc BCiM 00’e€KTaM, fKi He MOKYTb IIO3UTUBHO OLIiHIOBATHCH fAK BiliChb-
KOBI 11i1i, 260 0cobam, sAKi He € yIacHUKaMy 30pOITHYX CUJI 00 yYaCHUKAMU
levée en masse. Y pasi BUHMKHEHHS CyMHiBiB, TOOTO 3a BiICyTHOCTI jocTaT-
HIX /JOKa3iB IIPOTHUJIEKHOTO, Iji 0cO0M TTOBMHHI BBXATUCS LUBITbHUMM,®
a 00’eKTH, 110 3a3BMYAll IPM3HAYEH] /1 NUBIIBHUX Liieit, Taki AK Micls
HOK/IOHIHHSI, OYAMHKY 41 IIKO/IY, IOBMHHI BBOKATHUCS UMBUIBHUMM 00 €K-

TamMn.?%

BifmoBifgHO /{0 MPMHINITY MPOMOPLIHOCTI, Ti, XTO MIaHye abo mpuiiMae
pillieHHsT PO HaIlaJ], TAKOXK IIOBVHHI 3pOOUTI BCe MOXKIIMBE JIJISL TOTO, 1100
OLIIHMTM, UM MOYKE TaKMil HamlaJ CIpMYMHUTY HaZIMipHY BUIIaJIKOBY HIKOZY,
i, AKw0 TaK, yrpuMarucs Bixg Hboro.””” Crony BXOANUTH 000B’30K BXXUBATU
BCIX MOX/IMBUX 3aI0ODKHMX 3aXOfiB, BKIIIOYHO 3 BUOOPOM 3ac0o6iB Ta Me-
TOJiB, 3 METOIO YHUKHEHHSI Ta, B OYIb-sIKOMY BUIIA[KY, MiHiMi3a1[il HaHeCeH-
HS BUIIAZKOBOI IIKOAM UMBIIBHUM 0c06aM Ta UMBIIbHUM 06 eKTam.?%

Kpim Toro, Bci cTOpoHH, 1110 BOIIOTh, 30008 13aHi HajaBaty eeKTUBHE HO-
NepeKEeHHA MPO Halau, AKi MOXXYTh BIUIMHYTHU Ha LMBi/IbHE HAaCe/IEHHS,
KpiM BUITAfIKiB, KO/ L[bOTO HE LO3BOJISIIOTH OOCTABMHY (HATIPUKIIAT, SKIIO
YCIiX Hallafly 3aJeXUTDb Bif eeKTy HeodikyBaHOCTI HaHeCeHHA ymapy).””
Tam, e MOX/IUBUIT BUOIp MDXK KiZbKOMa BilICBKOBUMU LIJISIMU UISL Ofep-
JKaHHS aHaJIOTiYHOI BiJICbKOBOI IlepeBaru, CTOPOHM, 110 BOKIOTh, IIOBMHHI
CKepOBYBATH CBOI HaIlaiM IPOTHU TAKMX 00 €KTIB, HaMaf Ha sIKi, 1K O4iKyETh-
Cs1, MOYKe TIPM3BECTH [0 HAIMEHIIIOrO PiBHs HeOe3meKy /I MBITbHIX 0Ci6
Ta NUBiMbHNX 06’ ekTiB. 2!’

(6) 3amo6ikHui 3axomy mif Yac Hamagy
Hasitp micis Toro, Ak Hamaj poO3NOYaBCs, BiH Ma€ OyTM IPUNNMHEHUM
ab0 MPMU3YNMHEHNUM, SKIIO CTaHe OYEBMAHUM, IO Linb O6y/Ia IIOMIIKOBO
BM3HaueHa SIK BilicbKOBa LiNb (HAIpMK/IaJ, IIOraHO BifMiueHa BilicbKOBa
BaHTaXIBKa, 10, AK BUABJLAETLCS, BUKOPUCTOBYETHCA BUHATKOBO AK aBTO-
MOGIIb MIBMAKOI MeAVYHOI JONOMOIY), Oi/bllle He KBaliiKyeTbcs fAK Biit-
CbKOBa Li/b (HaIpMK/Iaz, KOMOATaHTH, SAKi JEeMOHCTPYIOTb HaMip 3maTucs
a6o iHmmM unHOM BuUOYmM 3i ctpoto (hors de combat)), abo 10 BUIAAKO-
Ba IIIKOfa, KOTPA, K OUiKYETHCS, MOXKe OyTI Pe3ynbTaToM L[bOTO HAIlafy, €

204 JIT1, Cr. 57(2)(a)(i); 3MITI, Hopma 16.
205 MM, Cr. 50(1)

206 [T, Cr. 52(3)
207 JIT1, Cr. 57(2)(a)(iii); SMI'TI, Hopmu 14 ta 18.
208 [HITI, Cr. 57(2)(a)(ii); 3MI'TL, Hopmu 15 Ta 17.
209 JIII T, Cr. 57(2)(8); 3MTTI, Hopma 20.

210 [JIT1, Cr. 57(3); 3MITI, Hopma 21.
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6inpIot0, a60 BiiiChKOBA IepeBara MEHIIOW, HDK Mepenbavanocs, mo po-
OUTb Iepiry HaAMipPHOIO HOPIBHIHO 3 OCTAHHBOIO BIIIIOBIHO /IO IPUHIUITY

nponopuirHocTi.?!

3. 3amo6ikHi 3axomy Bif HaCTigKiB 3iliICHEHHA HallagiB

MITI BuMarae He nuile Bifi CTOPOHM, 110 3/ifICHIOE HaMaf, a ii Bifi CTOPOHH,
Ha 5IKY 3[i/ICHIOETbCS Hallafl, BXMBATH 3a00DKHUX 3axofiB. Tak, cTOpoHu,
1[0 BOIOIOTD, IIOBMHHI BXXUTHU BCIX MPAaKTUIHO MOXK/IMBUX 3aOODKHIUX 3a-
XOZIB [/IsI 3aXMUCTY LMBIIBHOIO HaCe/IeHHs Ta LMBIIBHUX 06 €KTIB i IXHIM
KOHTpOJIEM Biji Hebe3IleK, CIpMYMHEHNX BilicbKOBMMMU omepaniamu.’'? 30-
KpeMa, 1ie 3000B’13aHHsI 03HAYAE, 1110 CTOPOHM, 1110 BOIOIOTH, MAIOTh 000B’5I-
30K, HACKi/IbKM 1leé MAaKCHMaJbHO IMPAaKTMYHO MOXX/IMBO, YHMKATU PO3Mi-
I[eHHs BiJICHKOBIUX 1IijIell Y I'yCTOHACe/IeHNUX pajioHax abo mo6mmusy Hux,>"
a TAKOXK PO3TAIIOBYBATH LIVBI/IbHE HACETEHHs, OKpeMIX LMBITbHIX 0Cib Ta
LUBINbHI 06’€KTH, 1[0 ITepe6yBaIoTh Iifl IXHIM KOHTpOJIeM, IIOfaIi Bif Tepu-
Topii i3 BilicbkoBuMM nimamm.?'* KpiMm Toro, 3 MeTOw 3aXmcTy LVBIIBHOIO
HaceJIeHHA Ta LIMBIIbHUX 00’ €KTIB, AKi nepe6yBa10Tb IiJ] iXHiM KOHTpPOJIEM,
CTOPOHM, 11J0 BOIOIOTh, MOXKYTb, HaIIpMK/IaZl, CTBOPIOBATU CXOBMIIA, TPAH-
mei Ta 6e3meyHi MicIs, pO3IOBCIOKYBaTH iHpOopMalito, onepemKeHHs Ta
BKa3iBKM HAIIPSIMKY PYXY, €BaKyIOBAaTI LIVBIIbHIUX 0Ci06, OXOPOHATHU LIMBi/Ib-

He MaifHO Ta MOO1Ti3yBaTu opraHisarii uuBinTpHOi 060poHM.?

4. 3HayeHHA TePMiHY «IIPAKTUYHO MOKINBi»

O60B’ 130K BXNUTY 3aOODKHMX 3aXOfiB — SIK y pasi 34iiiCHEHHs Hamapy,
TaK i Biff HACHIAKIB HaMay — OOMEXYEThCs 3AINICHEHHAM THX 3aIOODKHMX
3aXOfIiB, KOTPi € «IIPaKTUYHO MOXKIMBMMM». Y KoHTeKCTi MI'TI e osHavae
TaKi 3aX0fH, SIKi € «IIPAKTUIHO 3aCTOCOBHUMM 260 MPAKTUYHO MOXKIVBUMUI
3 ypaxyBaHHAM BCiX iCHYIOUNX Ha Iiejf MOMEHT 00CTaBUH, BK/IIOYAlOuy Biji-
CbKOBI MipKyBaHHS i MipKyBaHHS I'yMaHHOCTi».”’® ToMy IpakTH4YHa MOX-
NMBICTDb 3aMOODKHUX 3aXO0XiB Oyme 3amexxatyl Bif 6esmidi YMHHUKIB, TaKMX
AK HasABHI [JaHl pO3BiIK!, piBEHb TEPUTOPia/IbBHOIO KOHTPOJIIO, TOYHICTb Ha-
SIBHOI 36pOI, IIBUKICTb pearyBaHHs B KOHTEKCTI BilICbKOBUX JiiT, BUTPAT Ta

211 AITL Ct. 57(2)(6); 3MI'TI, Hopma 19.
212 AITL Cr. 58; 3MI'TI, Hopma 22.

213 JIT1, Ct. 58(6); 3MI'TI, Hopma 23.
214 JITI, Cr. 58( a); 3MI'TI, Hopma 24.
215 3MITI, komenTap 1o Hopmu 22.

216 Ilporoxon II no KonseHuii npo koHKpeTHI BuAM 3BH4aitHoi 30poi, Ct. 3(4), [IpoToxon I1I
o Konsentii mpo KoHKpeTHi Buau 3Bu4aitnoi 30poi, Ct. 1(5) ta [Iportoxo:n 11 1o Konsewmii
PO KOHKPEeTHI BUJH 3BU4YaiiHO1 30poi 3 monpaskamu, Ct. 3(10). [uB. Takox (paHIy3bKUii
teket AU I, Cr. 57 (“faire tout ce qui est pratiquement possible”).
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PU3UKIB, TOB’sI3aHMX 3 ZOLATKOBMMM 3a00DKHNMY 3axofamn. Hanpukiaz,
MO>XKHa O4iKyBaTy O1/IbII BICOKOTO CTYIIEHIO 3aII00KHIX 3aX0/iB Bij CHall-
nepa, AKUI aKTMBHO BUINYKYE MOXX/IMBI IIiIi, HDXK Bifl 3aCifIKu IiXOTHOroO
HaTpys, AKNIL pearye Ha HecIoAiBaHO BifKpUTUil BOroHb. Kpim Toro, xoya
36pOiHi CH/IV He MOXKYTb i He IIOBMHHI pO3Mill[yBaTy 3eHiTHI 6aTapel moce-
Pen UMBITbHUX HAaCeIeHNX MYHKTIB, HABPSI 41 MOXKHa Oyzie BifOKpeM/TioBa-
TH 00’€KTM TMOABITHOTO BUKOPUCTAHHS, TaKi SIK MOCTH, 3a/i3HNYHI CTAHIIi]
Ta aepONOPTH BijJ UMBIIBHUX 0Ci6 Ta 06’€KTIB, /I 0OCTYTOBYBAHHS SIKUX
BOHM NIpu3HaveHi. Ha mpakTuii koMaHgupaM 3pemTor NOBeeThCA BUPIi-
IIyBaTV MUTaHHA PO NPAKTUYHY MOXK/IMBICTD 3aII0ODKHIX 3aXOfiB Ha OC-
HOBI BTacHOI OLiHKY iHpoOpMallii, HassBHOI B OKpeMuit IPOMDKOK Yacy.

IV. METOZIV BEJTEHHS BINTHU

Ha ocHoBi 3arajibHOr0 BUSHAHHJ, IO «IIPABO CTOPiH KOH(IIKTY 06mpaTn

MeTonu ab60 3ac00U BeeHHS BillHM He € HeOOMeXeHMM»>!/

Y KOHTEKCTI Cy-
vyacHoro MI'TI 6y1o pospo6iieHo mupoke KO0 HOpM, AKi 3a00pOHAIOTH 60
PErymoTb pPO3pOOIeHHA, BOTIOAIHHA Ta KOPUCTYBAaHHA MEBHOK 30POE0
(3acobamu sedenns 6ilinu) Ta 3a60POHSIOTD Y1 0OMEXXYIOTD CIIOCOOU 3aCTO-
CyBaHHA Takol 36poi abo BemeHHs 00MOBUX [ilt (Memoou sedeHHs 6iliHu).
PisHuigsg Mk «3acob6amm» Ta «MeTOLAMI» BeNeHH: BillHM Ma€ BayK/IMBE 3Ha-
YeHHS, OCKIIbKI OYIb-sAKa 30pos (3aco0u) MOXKe BMKOPUCTOBYBATUCS He3a-
KOHHVIM CIOCOO0M (METOOM), TOJi AK BUKOPUCTaHH:A 30poi, 3a60pOHeHO1
yepes 11 BIaCTUBOCTI, € HE3aKOHHMM HE3aJIeXKHO BijJj METOAY, AK/MM BOHA BU-
KOPJCTOBYETHCA.

3abopoHeHi MeTOM BefieHHs OOMOBUX JIiil, 1[0 HAaCAMIIePe]] 3aBIAI0Th IIKO-
IV LIVBI/IBHOMY HAacCe/IeHHIO Ta IMBIMbHUM 00’ €KTaM, B)Ke 00rOBOPIOBATINCS
B Pospinax I i1l Buie, i BOHM IepefyciM OXOIUIIOTH TaKi:

o 3ab0poHa MpsMMUX HalajiB Ha LUBIIbHMX OCI6 Ta LMBINbHI
00’€eKTY, KyIbTYpPHI IIHHOCTI Ta 00’ €KTH, 1[0 MICTATH Hebe3mey-
Hi ey

o 3abopoHa 37iliCHEHHsI HeBMOIPKOBMX HamaziB;>"

e 3a00pOHa BUKOPUCTaHHS IIUBIIBHUX OCIO Ta iHIINX 3aXMIEHIX
0ci6 aK >xuBi T

217 QOII11, Cr. 35(1).

218 [JII1, Cr. 48, 51(2), 52(1), 53 Ta 56; [aasbka KOHBeHIiA Mpo KynIbTypHi wiHHOCTI, CT. 4;
3MITI, Hopmn 1, 7, 38 Ta 42.

219 JI11, Cr. 51(4); 3MITI, Hopma 11.
220 KK III, Cr. 23(1); )KK IV, Cr. 28; JII1 I, Cr. 51(7); 3MI'TI, Hopma 97.
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G. Diffidenti/ICRC

3Hax, 110 CroBila€e Ipo MiHHY Hebe3IeKYy, B ceni Hermogaik Big [ksako iy, 2000 p. IToxaz 500
NIPOTUTAHKOBMX MiH BXKe 3HEIIKO/pKeHo B okomuusax OHika i [Ipinena, Mox/mBo, Hait6inbu
rycTo 3aMiHOBaHUX paiioHiB Kocoso.

e 3ab0pOHA BUMHEHHs aKTiB HACW/IbCTBA UM IIOTPO3U HACUIIb-
CTBOM, TOJIOBHOIO METOIO SIKVX € PO3IIOBCIO/PKEHHS TePOpY ce-
Pex UMBITBHOTO HaceleHHs ;™!

o 3a60pOHA METOAIB, IO CIPUYNHSAITH MACIITAGHY, JOBTOTPUBA-
JIy Ta CepilO3HY LIKOAY IPUPOFHOMY CepefoBUILy abo OB’ A13aH]
3 BOPOXXIIM 3aCTOCYBAHHsIM 3aCO0iB BIUIMBY Ha IIPUPOJHE Cepe-
noBuUIIE;?

e 3a00pOHa BUKOPUCTAHHS TOJIOAY Cepef; IMBUIBHOIO HaCEeTeHH
SK METORY BefieHHsI BiltHn.??

Hani yBara 6yzme 30cepefkeHa Ha MeTOJaxX BeleHHs BillHM, AKi CTOCYIOTD-
Cs1, HacaMIIepef, BifHOCHH MiX KOMOaTaHTaMM, a caMe 3aXUCTY BUBEIEHNX
3 mapy oci6 (hors de combat), i 3a60poHy He faBaTy IOLIALY, BIPOTIOMCTBO Ta
HeIIpaBOMipHe BIKOPMCTAHHsI eMO/IeM, 3HaKiB Ta yHIPOpM.

221 [JI11, Cr. 51(2); 3MITI, Hopma 2.
222 [JI11, Crarri 35(3) Ta 55; 3MI'TL, Hopmu 43-45.
223 [IIT, Cr. 54(1).
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1. 3axucr oci6, Bubynux 3i crpoio (hors de combat)

BigmoBigHO 1O OAaBHO BCTAHOBJIEHOI HOPMM 3BMYA€EBOIO Ta JOrOBipHO-
ro MI'TI 3abopoHeHO 3[iiiCHIOBATY Hamagyu Ha 0cCi6, sKi Bu3HaHi ab0 SKMX
3a Takux OOCTaBMH CIIifi BUSHATU TaKuMu, 1o Bubymm 3i crporo (hors de
combat). Ocoba € BuOyow 3i CTpoIo, AKINO BiH a60 BOHA HOTpanwWiIa Iif
B/IaJly CYIPOTYBHMKA, 4iTKO BUpakae HaMip 3maTucs abo He 3[aTeH/3faTHa
3axuiaTy cebe yepes BTpaTy CBifOMOCTI, KOpabebHy aBapiko, paHy Yy XBO-
po6y i, B ycix nux BUIAAKax, yTPUMYETHCS Bif OYIb-sIKUX BOPOXKMX Aill Ta
He HaMaraerbcs BTeKTu.?*

Ocobu mepeb6yBaOTh «IIifi BIaJ0K0» CTOPOHH, 110 BOIOE, He JINIIIE TOfL, KON
BOHI B ITIOJIOHI, a 11 TOJi, KO/IM BOHM iHAKIIMM IMHOM 3HAXOISATHCS i eex-
TUBHUM (isUIHNM 260 TePUTOpia/IbHUM KOHTPO/IEM ILii€l CTOpoH.”” Boxn
MOXXYTb IIPOIeMOHCTPYBATH CBilf HaMip 3paTycs pisHUMU crocobamu, 3a-
NexXHO Bif ob6craBuH. Ilif yac cyxomyTHOI BiltHM Haj6iMbII OMIMPEHNMYU
criocobaMu € CKIafieHHs 36poi i MZHATTS pyK abo Buxiy 6e3 36poi 3 yKpuTTs
pasoM i3 mifHATTAM 6110T0 Ipanopa, BUKOPUCTOBYIOTHCS TAKOX 1HII METO-
Au, M0 EMOHCTPYIOTh HaMip 3[aTICsI B MOPCHKIX i MOBITpsiHMX 6MTBax.?
Sxmo € cymuiBu y jo6pocoBicHOCTi HaMipiB, IX BuU3HaYeHHA Ma€e OYTH 3poO-
0/1eHO 3 ypaXyBaHHAM OOCTaBUH, L0 CKJIAIUCh B TON 4ac. B ocobmmBomy
BUIIAJKY, Ha 0ci0, AKi 31ICHIOIOTH IapallyTyBaHHA 3 JiTa/JIbHOTIO aIapary,
1[0 3a3HaB aBapil, 3a00pOHAIOTHCS HAaNaM Mifi Yac iXHBOTO 3HIDKEHHS.?
[ITo71HO BOHM ONMMHATHCS HA 3eMJIi, IM CHIifT IaTU MOXKIUBICTb 3MATUCS, SKIITO
He € OYeBUIHIM TOI (BaKT, 110 BOHU YMHATb BOPOXKIi Ail.** 3B14aitHoO, TaKuii
3aXJICT He MOIMPIOETHCA Ha NOBITPAHO-/IECAHTHI BilichbKa, TapallyTyBaHHA
AKYX € YACTVHOIO IXHIX BOPOXMX Aiit.**

3axucr ocib, sixi Bubymm 3i crpoto (hors de combat), IpUNUHAETDCS, MIONHO
BOHU BUMHSATH BOPOXKe [isTHHS a60 HaMararoThcs BrekTn. Hanpukiiam, mopa-
HeHuit abo CKIaBLIMIT Ha 1O/ 6010 30pOI0 KOMOATaHT He Ma€ IpaBa Ha 3a-
XVCT, SIKILO BiH POOUTD CIIpoOy IpomoBXuTH 6iit 460 HAMara€TbCs yHUKHYTI
3aXOIIEHHSI CYNPOTMBHUKOM. [IpoTe, 1ioitHO 0co6a, sika Bubyma 3i cTporo
(hors de combat), B3siTa 1in BapTy, 6y/b-sKa CIIa, 1110 3aCTOCOBYETHCSA [0 Hel
y BifIIIOBi/{b HA BOpOXKe [isiHHsI 260 cIpoOy BTedi, TIOBUHHA Gy TI IIPOMIOPLIiit-
HOI0 HeOe3IIelli, sIKka BMHIMKAE BHACIIOK TAKOTO IiAHHA ab0 BTeYi, i MOBMHHA
BUKOPUCTOBYBATHCD IJI 3amobiranus 1i 3aiiicHeHHIo. BinnosinHo, Tpets Ke-

224 JII11, Cr. 41(1) ta (2); 3SMITI, Hopma 47.

225 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 6), paras 1611-1619.

226 Tam camo, myHKTH 1611-1619. [Jus Takoxx 3MITI, komenTap o Hopmu 47.
227 [HI11, Cr. 42(1); 3MI'TI, Hopma 48.

228 [T, Cr. 42(2).

229 [MII11, Cr. 42(3).
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HeBCbKa KOHBEHIIis Iepenbadae, [0 «BUKOPUCTAHHSA 36poi MpOTH BiliCHKO-
BOIIOJIOHEHX, OCOO/IMBO IIPOTH THX, sIKi TIKAIOTD 3 IIOIOHY 60 HAMATAIThCs
BTEKTH, € 32C060M Ha/I3BIYAITHOTO XapaKTepy, SIKOMY 3aBX/{V [IOBMHHI Itepe-
IyBaTy IOIepeI>KeHHs, 10 BiNIOBifa0Th 06CcTaBMHAM» . *

2. He gaBaTu momaan

I3 3axmcrom ocib, siki Bubynu 3i crpoto (hors de combat) mop’si3aHa JaBHO
BCTAHOBJIEHA 3a00pOHA He [jaBaTy MOLa¥, 3TiTHO 3 SIKOI «3a00POHEHO
BifjaBaTy HaKa3 He 3a/IMIIATY HIKOTO >KMBMM, ITOTPOXKYBATU LM CYIPO-
TUBHUKY 260 BecTi 60110Bi Aii, 6a3yi04nch Ha TAKOMY Iifxofi».*! 3abopoHa
He [laBaTy MOIIAM O3HAYAE, 1[0 He3aKOHHO HaBMJCHO Bi[MOBJISITY IIPOTUB-
HJIKY B MOXX/IMBOCT] 3faTncs abo BOMBATHU THX, XTO BUOYB 3i cTporo (hors de
combat). SIK1o ocobu, AKi MaIOTh IPABO Ha 3aXVCT SIK BilICbKOBOIIOTIOHEHI,
NOTPAIIAITD IiJi BIajly CyIPOTUMBHOI CTODOHM 3a «HE3BMYANHUX YMOB
BOEHHNX [iil, 3a SIKUX HEMOX/IMBA IXHsI €BaKyallis», TO BOHU MOXYTb OyTI
po336poeHi, ane moroBipae MITI mpsiMo BUMarae, 1o Mic/iIs bOTO BOHU
«3BIIBHSIOTHCS, @ JUIs IXHBOI 0e3MeKM Ha/MeKUTh BXXUTU BCIX MPAKTUIHO
MO>K/IMBUX 3aII00DKHMX 3aX0/iB» .2

3 orrAny Ha Te, o ocobu, Aki BuOYu 3i ctpoto (hors de combat), Bxe 3axu-
1JeHi, JOIAaTKOBY CUIy 3a00pOHi He JaBaTy IOLIANM HANAIOTh OOMEXEeHHS,
sKi BOHA HaK/Iafla€ Iifj Yac BefleHHs O0MOBUX Aill, 30KpeMa, 3a00pOHa «8i0-
0asamu HAKa3 He 3anUmamu Hiko2o HUusum abo 6e3nocepedHv020 6UKOHAHHS
maxkozo Hakazy»**. Tak, Kony KOMGaTaHTY CYIIPOTUBHIKA BUKA3YIOTh HaMip
3gaTuCs 4M iHmUM 4rHOM BUOYyTH 31 cTpoto (hors de combat), ix GepyTs y
IIOJIOH 260, AKIIO BiICyTHA MOXUIVBICTD IXHBOI eBakyallil, po330poIooThb Ta
3BIIBHAIOTH. X04a Ile He 000B’3KOBO IOJIETLIY€E IIPOBEAEHHS HE3HaYHUX
oIepalliil Ha TEpUTOPII CYIPOTUBHMKA AK MiJPO3/iIaMy KOMaHLHOTO CKIa-
Iy, TaK i AMCTAHLITHO KePOBAaHUMIU Oe3MMiTOTHYMI NTiTAIbHUMI allapaTaMi,
IOTOBipHE ITPaBO aOCOIOTHO YiTKO BI3HAYAE, 1[0 He MOXKe Oy TH HISIKMX Bif-
CTyIIB Bifj 000B’3Ky HalaHHsI IOV Ta 30epeXXEeHHs IOBATH 10 0Ci0, sIKi
Bu6ymu 3i crpoto (hors de combat).

3aranom, 3a60poHa He TaBaTH IIOLIAN He 3aBAKAE CTOPOHAM, II[O BOIKTD,
BIABATUCA IO PAlTOBMX HaIaiiB ab0 BMKOPYMCTOBYBAaTM Taki Himpospimu
abo cucremn 036pO€EHHS, BUKOPUCTAHHS SIKUX He Mepefdadyae MOXXINBOCTI

230 KK III, Cr. 42. [Tus. takox Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary
on the Additional Protocols, op. cit. (note 6), para 1613.

231 JII1, Cr. 40. [Ius. Takox Taasbke monoskeHHs, Cr. 23(r), Ta 3MI'TI, Hopma 46.
232 JII1, Cr. 41(3). Jus. takox [rasy 5.11.2.a.

233 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 6), para 1598. Crarts 23(c) [aasbkoro momoxxeHHs 3a60poHse BOuBaTH 4n
paHuTH KOMOATaHTIB, sKi BUOY/IM 31 CTPOIO, i 151 3a00pOHA BCTAHOBIIOETHCS OKPEMO Bif
3a00pOHN BIAMOBIIATH Y MOLIA/Ii.
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B3SITTS HPOTMBHUKA B omoH. OfHAK, METOIM, 1IJ0 PO3PaxoBaHi Ha Te, 106
3a0e3eyy Ty IOBHe 3HUIEHHA CUI CYIPOTUBHOI CTOPOHM, BK/IIOYHO 3 IO-
PaHeHMMY, XBOPYMIU i TMMY, XTO HAMaraeTbcs 31aTIUCS, 6€3yMOBHO, IIOPY-
IIyI0Th 3a00poHy He pgaBaty momazgu. Copasa B TOMY, 11O CYIPOTUBHIUK,
SIKVJT HAMAra€eThbCsl 3ATUCA, TOBMHEH MaTy MOXK/IMBICTD 1ie 3pOOUTH, AKIIIO0
ZO3BOJISII0TH 0OCcTaBuHM. Hanpukiaz, y peanisix BefjeHHS MOBITPSIHOIL BiltHI
He 3aBX/JU € Miclle I MPOro/NIoIIeHHA KaiTy/IALil, IIPOTe BCE OHO «Ha-
HeCeHHA IIOABIITHOTO yapy» abo0 «IiIKOBUTe 3HUICHH» KOMOATaHTIB, AKi
Bxe Bubymm 3i crpoto (hors de combat) y 38’43Ky 3 HOpaHeHHAMY, 3aBJaHU-
MU TIiJ] Yac NOIepeSHbOTO YAAPY, € He3aKOHHMM. TaKoX, Cy4acHUI pO3BUTOK
BUCOKOTEXHOJIOTIYHNUX CUCTeM 030PO€EHHS], 34aTHIX aBTOHOMHO IIPaLlOBaTy
Ha BeJIMKMX MIBUAKOCTSX, CTABUTDh IINTAHHA PO Te, IKOK Mipoio 3a00poHa
He fjaBaTy mouaay Oyfe CyMICHOIO 3 MaiKe BUHSATKOBMM BUKOPUCTAHHIM
caMe TaKMX 3aCO0OiB BefieHHsI BillHI, 110 POOUTD KAMITY/IALI0 CYIIPOTHBHY-
Ka IIPaKTUYHO HEMOXKIMBOI. Lle Takox mopyurye OiIbIl 3arajibHi IUTaHHA
I[OZO JOIYCTUMOCTI TaKoi 36poi B koHTekcTi MITL.>*

[MonaiimeHniire, 3a60poHa He aBaTy MOLIA/M, K BUIAETHCS, BUMArae, 1mob
CUIN, AKI 3[IJICHIOIOTD HaIlaJ], MOI/IM 3PO3YMITI HaMip 3[aTHCs, AKILO BUHN-
Ka€ TaKa MO>K/IMBICTb, i 11106 BOHY IPUIIMHIIN Hamaf Ha 0cib, ki Bubymm 3i
ctpoto (hors de combat). [HuMu coBamit, TaKMX 0Cib He CITif poO3IIsgaTH
SIK 37I0YMHIIIB, SIKi BTPATU/IN BCi IIpaBa, mepenbaveni MITL.>*

3. BipomomcTBO

JoparkoBuit mpoTokon I 3a60poHsAE BUKOPKCTOBYBATY BipOMTOMCTBO MI/IA
BOMBCTBA, TPaBMyBaHHs ab0 3aXOIUIEHHS CYyHpOTMBHUKA™®. [lepxxaBu, 110
He € cropoHamu 11boro [TpoTokorny, 3B’ 13aHi 3BIIa€BOI0 3a60POHOIO, sIKA Ta-
KO 3a00pOHsi€ BOMBCTBO, TOPAHEHHSI Y11 3aXOIJIEHHS CYIIPOTUBHIKA Yepe3
BiponomcTB0.>” Kpim TOTO, 3BM4Ya€Ba HOpMa MOBHICTIO 3a00POHSIE CTOPOHI
KOHQIIKTY «BIpOJIOMHO BOMBATI Y1 PaHUTH OCi0, 1110 HaJIeXKaTh O HACEJICH-
HA ab60 apMii cynpoTuBHUKa».*® BipooMcTBO 03Ha4ae «fii, CipsMoBaHi Ha
Te, 100 BUK/IMKATY JOBipY CYIIPOTUMBHMKA i IPUMYCUTH JIOTO MOBIpUTH, IO
BiH Mae IpaBo Ha 3aXMCT ab0 3000B’sI3aHMIT HAJJATU TaKWUIT 3aXVUCT 3TiTHO
3 HOpMaMI MDXHApOJHOTO IIPaBa, 10 3aCTOCOBYIOTHCA B Iepiof 30poitHmx
KOH(QIIKTIB, 3 MeTOI0 06MaHy Takol foBipu».”® [Tpukmangn axTiB BiponoM-
CTBa, HaBefleHi B joroBipaoMy MI'TI, MicTATb cUMyNIOBaHHA HaMipy 3/jaTH-

234 [II1, Cr. 36.

235 [luB. Takoxx IHCTpyKuil I ypAKoBUX cyXomyTHUX Bilicbk Cromydenux Illraris (Komexc
Jlibepa), 24 xBitHaA 1863 p., Cr. 148.

236 [MIIT, Cr. 37.

237 3MITI, Hopma 65.

238 T'aaswke nonoxenss, Ct. 23(6).
239 [OII1, Cr. 37.
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Cs1 9V BECTH [IEPETOBOPH IIif] IPATIOPOM HepeMUp’si, CUMY/IIOBAHHS BUOYTTS
31 CTpOI0 BHACI[IOK MOpAaHEHHs a00 XBOPOOM, CUMY/IIOBAHHs BOIOAIHHS
CTaTyCOM LIMBINIBHOI 0cO6M a60 HEKOMOATaHTa Ji CUMY/IIOBaHHS BOJIOMiHHA
CTaTycoM, IO Hafla€ 3aXMCT, Yepe3 BUKOPMCTAHHA 3HAKiB, eMbreM abo yHi-
¢dopmu Opranisanii O6’egnannx Hariil, HelfTpanbHUX IepXaB UM IHIINX
Iep)KaB, sIKi He € CTOPOHaMM KOH(IIKTY. 3BMUAITHO, Te XX caMe CTOCYEThCS
BipPOJIOMHIX 3/I0BXMBaHb 3ax1cHuMM embremamu Yepsonoro Xpecra, Yep-
Bonoro IliBmicsus a6o Yepsonoro Kpucrarna.

daxTuaHO, 3a60pOHA BIpOIOMCTBA MIATPUMYE LOOPOCOBICHICTD CTOPIH, 1[0
BOIOIOTD, Y KOHTEKCTI 3axucTy, Haganoro MITI. Bona He 3a60poHsie BO€HHI
XUTPOLIi 3arajioM, TOOTO BYMHEHHS Jili, 1110 CIpsAMOBaHI Ha Te, 106 BBe-
CTM B OMaHy CYIIPOTMBHMKA ab0 CIOHYKAT¥ JIOrO AiATY HeoOayHO, IpoTe
Taki fiii He MOBMHHI BBOAUTU B OMaHY Iofo 3axucty 3a MI'TI i nopymysa-
i nnono>xeHHA MI'TI inmum yunoM. [IpuKkiagy Takmux BUAIIB XUTPOILIB, 1110
mictaTbcs B forosipHomy MITI, BK/IIOYal0Th BUKOPMCTAHHS KaMy(IIaXKY,
MAaCKyBaHHsI, IMITyBaHHs onepariit Ta gesindopmysanns.’*’ Oxe, 3a60po-
Ha BipO/JIOMCTBa He IePelKOyKae CTOPOHAM, 110 BOIOIOTh, TPOBOIUTH OTIe-
pauii, sKi 3ameXxaTh Bif eleMeHTa HeCIOAiBaHKM, HAIpUKIaf, GopcoBaHi
peiiy Ta Hamajay 3 KaMy(IbOBaHUX ITO3ULiNT 60 HaJIOKHNMM YMHOM TI03Ha-
JeHnX 6oMbappyBaIbHUKIB-HEBUAMMOK. Takox 3a60poHa BipOIOMCTBA He
HepeLIKO/pKae IpocToMy 360py iHpopManil yepes TaeMHI MiFPO3AiIY, 1[0
MACKYIOTbCS IIijf IUBiIbHYX 0Ci6. OfHAK, y pasi MOTPAIULIHHSA B [IO/IOH, Ta-
KNI IIepCOHAI MOXKe OYTI NPUTATHYTUM IO BiIIOBiZaMbHOCTI 3a IINNIyH-
CTBO BiJIIOBiIHO O BHYTPilIHbOIO 3aKOHOJABCTBA JIEPXKABY, 10 3/iJICHIOE
TaKe 3aXOIJIEHHS.

4. HenpaBomipHe BUKOpUCTaHHSA eM0/1eM, 3HaKiB Ta yHijopMm

Kpim BipomomcTBa 3 MeTOI0 BOMBCTBA, IIOPAHEHHsI 60 3aXOIUIEHHS CYIpPO-
tuBHMKa, MITI Tako>x 3a60pOHsI€ HelIpaBOMipHe BUKOPMCTAHHA BUSHAHUX
BiIMITHUX Ta HallloHa/JbHUX eMO71eM. 30KpeMa, 3a00pOHEHO HellpaBOMipHe
BUKOPNCTAaHHs eM6leM, 3HaKiB ab0 curHainis, nepen6auenux B MI'TI, taknx
sk YepBoumit Xpect, YepBonnit IliBmicsip abo Yepsouuit Kpucran, ab6o
HaBMJICHE HeIpaBOMipHe BUKOPUCTaHHA IHIIMX MDKHApOJHO BM3HAHMX
3aXVMCHMX eMOJIeM, 3HAKiB a60 CUTHAJIB, BK/IIOYHO 3 IPAIIOPOM ITepeMup s,
3aXVMCHOI0 eMOJIEMOI0 KY/IBTYPHUX LIIHHOCTel! (3aroCTpeHuil JJOHU3y KBa-
IpaTHWI CHMHIM WUT Ha 6IIOMy TiIi), BiZMITHI 0O3HAaKM LMBITBbHOI 060POHY
(opamkeBMil TPUKYTHMK Ha CMHBOMY TIIi) Ta 00’€KTIB, 1[0 MICTATH Hebe3-
nevHi cuay (TpM OMapaH4YeBuX Koma), i BigmitHy em6memy OOH.*! MTI'TI

240 Tam camo. Jus. Taxoxx 3MITI, Hopma 57.

241 Taasbke nonmoxxenns, Cr. 23(e); JKK I, Cratri 44, 53; JKK II, Cr. 44; JII1 I, Crarri 37(1)(r),
38; I 11, Cr. 12; ATTIII, Cr. 2(3); 3MI'TI, Hopmu 59-61.
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TaKOX 3a00pOHsIE BUKOPUCTAHHs B 30poiHOMY KOHQIIKTI Ipamopis abo
BilIcbKOBMX eMOyIeM, 3HAKiB ab0 yHI(pOpM HelfTpalbHUX AepkaB abo fep-
KaB, 110 He OepyTh y4acTi B KOHQIIKTI, TOAL K Ti, 1[0 Ha/IeXXaTh CYIPOTUB-
HYIKY, MOXKYTb OyTV BUKOPUCTaHI sIK BOEHHI XUTPOLLi, 32 BUHATKOM IIPsMO-
TO BOPOXXOTO KOHTAaKTY 3 CYIIPOTMBHIKOM, a CaMe Iif 4ac Hamazis abo s
TOTO, {00 IPUKPUTH, 320XOTUTH, 3aXUCTUTH 260 MEPEIIKONUTH 3Hi/ICHEeH-
HIO BilICbKOBUX OIlepariiit.**

V. 3ACOBMU BEJIEHHA BIVIHU

1. HapmipHi ylIKogKeHH Ta 3aiiBi CTpaXkJaHHA

CnoyaTky o6MeXXeHHs Ta 3a00pOHM Ha BUKOPMCTaHHS II€BHOI 30poi 6ymu
MOTMBOBaHI 6)KaHHIM 3aXMCTUTU KOMOATAHTIB BiJ HEITPOIOPLiITHOI LIKO-
au Ta crpaxaus. llle B 1868 poui B mynkri mpeam6bynu Cankr-Iletep6ypsn-
Koi gekmapalii 0y/1o BKasaHo:

«III0 €IMHA 3aKOHHA Iiib (...) IiJ 9ac BiifHM, IOIATAE B MOCIA0IEeHH]
BiJICbKOBUX CUJI BOPOTa;

IO /It JOCATHEHHs i€l 1ii1i 6yme JoCTaTHIM BUBECTH 3i CTpOIO Hall-
Oi/IbIy MOXIMBY KiZIbKiCTDb 0Ci6;

1110 3aCTOCYBAaHHs TaKol 30poi, KoTpa 36i/bliye CTpaXKAaHHs 0Cib, sKi
BuOY/IM 3i CTPOIO, 260 POOUTD IX CMEPTb HEMUHYYOI0, IOBMHHO BIM3HA-
BaTUCA K TaKe, IO He BiAIIOBiTa€ BKa3aHil ITi/Ii;

1110 3aCTOCYBAHHS TAaKOI 30pOI CyIepednTb 3aKOHAM JIIOISTHOCTI».

Taki MipKyBaHHA HaJMXHYIM HAa BUHMKHEHH: OfIHOTO 3 OCHOBHMX IIpVH-
numnis MITI, mo 3ab0poHsie 3aCTOCYBaHHs «30poi, CHaps/iB, PEUOBUH i
METOJiB BefleHHA BOECHHMX [IiJi, 3TaTHUX 3aBJlaT¥ HAaJMipHMX YIIKOJ>KE€Hb
ab0 3aiiBuX cTpaxaHb».*” 3acrocoByroun neit npuauun, MITI o6Mexye
a60 3a60pOHsE 3aCTOCYBaHHA IIEBHUX BUJIB 30pOi, HAC/IIIKM BUKOPUCTAH-
HS SIKUX BB)KAIOTbCA HAMIPHO YKOPCTOKMMM, He3aJIeKHO Bif 0OCTaBMH,
30KpeMa OCTIITIoBA/IbHY /IasepHy 30polo, eKCIIaHCUBHI KyIIi Ta Buu 36poi,
sIKi 3aBJAIOTh LIKOAM Yepe3 YIaMKIL, Ki HEMOX/IUBO BusABUTI.** 3ab6opoHa
3aBJIaHHA Ha[IMipHMX YIIKO/KeHb a00 3aliBVUX CTPa’KIaHb TAKOX i€ AK 3a-
Ta/IbHVIT IPYHIVIL, 32 SIKUM IIOTPiOHO OIliHIOBaTH BCi 3acobu i MeTonu Be-
TIeHH: BilTHM.

242 [II11, Cr. 39; 3MI'TI, Hopmu 62 Ta 63.
243 Taasbke nonoxensst, Ct. 23(x); JI1 1, Cr. 35(2); 3MI'TI, Hopma 70.
244 lus. Posmin V.4.
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3a BifCyTHOCTI YiTKMX KpuTepiiB y JOTOBIpHOMY IIpaBi I[OJO TOro, AKi
CTPOKJAHHA € «3aliBUMM», a AKi YHIKOIPKEHHA «HaJMipHUMW», I HOpMa
BJMMAara€ BCTaHOBJEHHH OalaHCy MDK MipKyBaHHAMU BilICbKOBOI HeoO-

245 i

xigHOCTi Ta rymMaHHOCTI. eit mipxin npuitHATHIT 6ararbMa Hep)kKaBaMu
Mixnapoguum Cygom OOH vy itoro KOHCY/IbTaTMBHOMY BUCHOBKY CTOCOB-
HO IIPaBOMIPHOCTI 3aCTOCYBaHHSA sAEPHOI 36poi, y AKOMY BiH CTBEPXKYE,
1110 3a60pOHAa HaHEeCEHHs HAMIPHUX YIIKOJXKeHb a60 3aMOJisHHS 3allBUX
CTPaX/IaHb POOUTH HE3AKOHHMM 3ATIOisIHHS KOMOATaHTaM «IIKOIN Oifb-
1I0I, HDK TaKol, AKOI HEMOXX/IMBO YHUKHYTU IS NOCATHEHHS 3aKOHHMX
BiJICbKOBUX 1Lijeii».**S BinmoBingHO, 1€yl IPUHLMI OOMEXYe HOMyCTUMICTD
3aBIaHHs IIKOAM Ta CTPX/JaHb KOMOaTaHTaM Ti€l0 Mipolo, KOTpa He € 3a-
6opoHeHo iHIIMM 4rHOM B pamkax MITI, i, Ha TOfaTOK, € 1inKoM HeoOXif-
HOIO JI/I IOCATHEHHS 3aKOHHOI BilICbKOBOI METU B 0OCTaBMHAX, 1[0 CK/IA/IN-
cs. Hampukiiaz, Komyu ofHaKoBOI BilICbKOBOI IlepeBary MOXKHa JOCAITU 3a
TOTIOMOT 010 3ac06iB, AKi 3aBIAIOTh MEHIIOI IKO/IN, 3 MipKyBaHb TYyMaHHOCT]
OyZie BUMaraTucs BUKOPMCTaHHA caMe TaKMX 3aco6iB. Xo4a Take TTyMadeH-
HS BilicbKOBOI HEOOXiHHOCTI SIK 0OMEXYBaNTbHOTO YMHHMKA BUKOPUCTAH-
HA 3ac00iB 1 MeTOfiB BemeHHs OOMOBMX il MPOTY KOMOATAHTIB Ta iHIINX
BiJICbKOBUX LIiJIe}l HE € 3araJbHOIPUITHATUM, BOHO HallKpallle BifIOBifae
nyxy Cankr-Iletep6bypsbkoi mexaparii i BifoOpaxae odiniliHy mosuiino
MKYX.>

—  Indopmarito npo 6amaHc MiX BiliCbKOBOIO HEOOXiTHICTIO Ta
ryMaHHicTIO juB. Takox y I'masi 1.1.3.

2. 36pos HeBUOGipKoOBOI Aii

3 OI/Is17y Ha IPUHINI PO3PISHEHH 3ara/IoM Ta 3a00pOHY HeBMOIPKOBIX Ha-
mafis sokpema, MI'TI 3a60poHsie BUKOPUCTOBYBATHU 36POI0, 1[0 (hAKTIIHO €

HeBUOipkoBoI0**

, TOOTO Ty, 110 He MOxce Oymu CNPAMOBAHA HA KOHKPemHy
8ilicbK08Y Uinb, A00 HACIOKU 8i0 3ACTNOCYBAHHS AKOI He MOHYmb 6ymu 00-
MedceHi, IK 1020 BUMAZAE 2yMAHIMapHe Npaso, i TOMy B KOXXHOMY BUIIAJKY
BpaXKae BilIcbKOBi 00’eKTH, LMBIIbHMX 0Ci6 i uuBinpHI 06’ekTN 6€3 Oynb-

29 Jlo Takoi 30poi Ha/meXatb CUCTEMU O30POEHHS, SIKi

SIKOTO PO3pi3HEHHA
B pe3y/bTaTi BIACTUBOCTE, IPMTaMAHHNX BMKOPMCTOBYBaHill TEXHOJIOTII,

BUKOPUCTAaHHA, /I AKOT'O BOHM IIPN3HAYAI0ThCA, MOXKYTh, AK MOJXKHa O‘-IiKy-

245 3MITI, xomenTap go Hopmu 70.
246 1C]J, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38), para 78.

247 [lus. 30kpema N. Melzer, Interpretive Guidance, op. cit. (note 130), Section IX. ITpo xputu-
Ky 11boro migxomy ta odinirtny Bignosigs MKYX gus. “Forum on ‘Direct Participation in
Hostilities” op. cit. (note 151), pp. 769-916.

248 3MITI, Hopma 71.
249 [JII1, Cr. 51(4); 3MITI, Hopma 12.
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BaTH, 3aBJABaTY HaJMipHOI BUNAJKOBOI IIKOAM NVBI/IbBHOMY HaceleHH0.>

Sk i 3a60poHa HaHeCeHHA HaAMiPHMX YIIKOJPKEHb Ta 3allBUX CTPaKIaHb,
3a60poHa Ha BUKOPUCTAHH: 30poi HeBMOIPKOBOI Jiil He uIlle PO3I/IALAETH-
Cs1 K He3aJIOKHMII IPUHIINII, 32 AKVM IIOTPpiOHO oLiHIOBaTH BCi 3acobm i1
METOAY BeJeHH:A BillHM, a TAKOXX TaKOI0, 110 CTYMY/IIOBAa PO3BUTOK HU3-
KJ PiSHMX JJOTOBOPIB, 110 PEryTIOITh 3aCTOCYBAaHHsI KOHKPETHOI 36poi, Ipo
AKY IleThbca HIpK4e B Pospini V4.

3. IIpupopHe cepenoBuie

MITI Takox 3a6OpOHsIE BUKOPMCTOBYBATH 30poOI0, IO IIpu3HadeHa abo
MO>Ke IIPU3BECTH 1O MacIliTabHOI, JOBIOTPYUBAJIOL Ta CePIIO3HOI KON IIPU-
porHoMy cepenoBuiny. Ik HaMm yxxe Bigomo (Posgin IL.2.r. Bume), 114 3a-
6opoHa Ma€e BifHOCHO BMCOKMII TTOPIT. 30KpeMa, MOXKHA CTBEPKYBATH, IO
simepHa 36posi TOBMHHA BBAXKATICh HE3AKOHHOI, OCKIIBKY Biff Hel Maibke
HeMMHY4e JOBeAeTbCs OUiKyBaTy 3aMOf{sTHHS «MaCIITAOHOI, JOBTOTPUBAIOL
Ta cepiio3Hoi» mKopu. Y cBoeMy KoncynpraruBHOMY BUCHOBKY 1996 poky
cTOCOBHO sifiepHOi 36poi MC OOH Bu3Has, 110 mij vac immaemenranii MI'TI
HeoOXiJHO BpaxoByBaTy BaXK/IMBI €KOJIOTIYHI YMHHMKY, IPOTE He IIPUIIIIOB
IO OCTaTOYHOTO BUCHOBKY, 10 BUKOPUCTaHHA ANepHOI 36p0oi HEOMIHHO €

252

HE3aKOHHUM Y 1IbOMY KOHTeKCTi.”> OffHaK BiH BCTAaHOBMB, 1110 BMKOPMCTaH-

Hs TaKoi 36poi, 3asBUHall, Cynepednts inmmm Hopmam MITL.*?

4. 30pos, O PeryIrerbcs OKpeMIMI HOpMaMu

Ha nincrasi 3a60poH mpoTy 3acToCyBaHHsI 36poi, sIKa 3a CBOIM XapaKTepoM
€ TaKoIo, IO 3aMOfiI0€ HAAMIPHY MIKOAY ab0 3aliBi CTpaXkgaHHs, 36poi He-
BubipKOBOI Ail Ta 30poi, Bif siK0I epenbadaeTsbest b0 OUIKYETHCS 3aMOALTH-
HA MacIITa0HOI, JOBTOTPMBAJIOL Ta CEPitO3HOI KOAM IPUPOTHOMY Cepefo-
BUILY, YMCeHH] crienudivni 3acobu BemeHH: BiltHM 6yau 3ab0opoHeHi abo
0OMe>XeHi B OKpEeMIX JJOTOBOPax.

(a) Orpyra
3ab60poHa BUKOPUCTaHHA OTPYTH ab0 OTpyeHOI 36poi y BefeHHiI 60110BUX
Iiif € aBHO BCTAHOBJ/ICHOI HOPMOI JOTOBipHOTO Ta 3BM4yaeBoro MITL.>*
3ab0poHa 3aCTOCOBYETHCsI HE3IEKHO Biff BilicbKoBOI HEOOXITHOCTI Ta Of-

250 AILL Cr. 51(5).

251 QIT1, Crarti 35(3) Ta 55; 3MI'TI, Hopma 45.

252 1C]J, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38), paras 29-31.
253 Jus. Poszmin 4.1.

254 Taasbke nonoxenss, Cr. 23(a); Pumcpkuit craryT, Cr. 8(2)(6)(xvii); XKeneBcbkuit mporo-
ko1 mpo ras; 3MITI, Hopma 72.
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HAaKOBO 3aXMIa€ KOMOATAaHTIB Ta IUBIIbHUX 0ci6. Hespakaouu Ha Te, 110
JOTOBipHE IPaBO He Iepebadae YiTKOro BU3HAYEHHsI «<OTPYTH 00 OTPy€EHO]
36poi», MC OOH 3a3Hauus, 110 Iji HOHATTA «pO3yMIIOTbCA y IPaKTUL fiep-
JKaB B IXHbOMY 3BMYAIHOMY CEHCI K TaKi, [0 OXOIUIIOIOTh 30p0I0, TO/I0B-
HIT, 49 HaBiTh eOMHNUII eeKT sIKOI — OTPYITH ab0 BUKIMKATY YAYLIIEHH». 2>
3rigHo 3 Pumcpkum CTaTyTOM, MaTepiaIbHUM €/IeMeHTOM BOEHHOTO 371041 -
HY, [I0B’13aHOTO 3 BUKOPUCTAHHAM OTPYTI ab0 OTPYITHOI 30poi, € BUKOPU-
CTaHHsI MaTepiay, 0 «CIPUINHSIE CMePTh a60 Cepiio3He YIIKOIKEHHS 3]10-
POB’s 3a 3BUYAIHUX YMOB 4Yepe3 JIoro TOKCMYHI BIacTUBOCTI». > 3a6opoHa
He 3aCTOCOBYETLCA [0 36pOi 3 BUIIAIKOBUM e(peKTOM OTPYEHHS, ajie uile
Io 36poi, 1110 HacIIpaBi npusHauexa i BOMBCTBA a60 ypakeHH: 3a JIOIO0-
MOTOI0 HETaTUBHOTO BIUIMBY OTPyTH. Tak, 3a60pOHa BUKOPUCTAHHSA OTPYTH
a60 oTpyitHOI 36pOI He HOMYCKAe TAKUX IIPAKTHUK, SIK OTPYEHHS XapIOBUX
IIPOAYKTIB Ta BOJOIIOCTAYAHHSI, 0OPOOIEHHS OTPYTO CHAPSAIB, IITUKIB Ta
iHmmMx 3aco6iB ypaxkeHHs IPOHMKAIOYO] Ail a60 MOMMpPEeHHA TOKCUYHUX pe-
YOBJH 4Yepes rasy, iH’ekuii abo Oynpb-sxi inmr sacobu.

(6) BubOyxoBi eKCcTaHCHBHI KyIi
3abopoHa IMPOTH 3aCTOCYBAaHHS BHOYXOBMX KY/Ib Oy/Ia BIIeplile IpUITHATA B
Cankr-IletepOypsbKilt gexmapanii 1868 poky, 110 3a60pOHsAIa BUKOPUCTO-
ByBaT) CHapsgy Baroio MeHire 400 I, KOTpi € BMOYX0BUMM a00 3apsAmKeHi
«pynbMiHaHTHUMY a00 JerKo3aiiMUCTUMU pedoBuHamu». Lle € Bimobpa-
JKEHHAM TOTO, IO Taki 6oempunacu po6ATh HEMUHYYOI0 CMePTh KOMOa-
TAHTIB, yPaXKeHNX TAKMMI KY/ISIMI, i 3aBJja€ 3alIBUX CTPXAaHb 0cobaM, sIKi
Bubyu 3i crpoto (hors de combat). Tum gacom 3arajpHa MPAKTUKA AEPXKaB,
GesnepedHo, MifiipBaa 10 IIPOKY 3a00POHY, IlepeBaXKHO depe3 Oesiepe-
IIKOJHE BBEJIeHHA BUOYXOHeOe3leuHNX 3eHiTHO-IOBITPSAHMX Ky/b, IHIINX
BUOYXOBMX OOENMPUITAciB Ta FPaHaT, Bara sKux jeriua, Hbx 400 rpam. Topi, sk
cygacHe MI'TI i goci moBHICTIO 3a60POHsIE BUKOPUCTOBYBATH KYIIi, 11J0 PO3-
pobrieHi /151 IPOBOKYBAHHs BUOYXY ITiff Yac B3AEMOII 3 TIIOM MIOAMHIL, KY/Ii
IS ypaXKeHHs MaTepia/IbHOI YaCTUHY 3 TAKUM CaMyM e(heKTOM 3a60pOHeHi,

JINIIE SIKIIO BOHY BUKOPMCTOBYIOTBCS 6€3110CePeFHbO IPOTH TI0Aei. >

3 aHaJIOriYHMX IpPUYMH 3a00POHEHO BMKOPMCTAHHA €KCIIAHCUBHUX KY/Ib
SK 3ac00iB BelleHHA BOEHHMX [Iill y BCix 30poitHUX KoH(ikrax.”® aasb-
Ka Jieknapanisa 1899 poky Bu3Ha4ae eKCIaHCUBHI Ky, AK «Kyili, sIKi JIErKO

255 1C]J, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38), para 55. JIuB Takox
3MITI, xomenTap fo Hopmu 72.

256 K. Doérmann, Elements of War Crimes under the Rome Statute of the International Crimi-
nal Court: Sources and Commentary, ICRC/Cambridge University Press, 2003, p. 281.

257 3MITI, Hopma 78; United Nations Secretary-Generals Bulletin: Observance by United
Nations Forces of International Humanitarian Law, op. cit. (note 114), Section 6.2.

258 3MITI, Hopma 77. Ius. Takox United Nations Secretary-General’s Bulletin: Observance by
United Nations Forces of International Humanitarian Law, op. cit. (note 114).
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PO3ropTarThCst a60 CIUTIONIYIOTHCS B JIFOACHKOMY Tilli, 10 SIKUX BITHOCATBCS
000/IOHKOBI KyiIi, TBepfia 000/IOHKA AKX He IOKPUBAE IOBHICTIO cepped-
HYKa a60 Mae Hajpisu».>’ BUKOpUCTaHHA eKCIIAHCUBHYX KY/Ib IIPU3BOAUTD
IO BMHUKHEHH: 3HAYHO Oi/IbIINX paH, a BiffTak Pi3KO 3HIDKYE LIaHCH Ha BU-
JKMBaHHA NoTepninux. IIporte, 3acTocyBaHHA Kyib, 10 PO3PUBAIOTHCS, HE
3a00pOHEHO B IPABOOXOPOHHUX OIEPallisiX, e BOHM IINPOKO BUKOPUCTO-
ByIOTbCs1. OOIPYHTYBaHHS BUKOPUCTAHHsI €KCIIAHCUBHIX KYJ/Ib y IPABOOXO-
POHHIX ollepallifx HoefHYe Y cobi Tpu enementu. Ilo-mepure, eKCIIaHCUBHI
Ky, SIK IIPaBUJIO, He IIPOXOAATh HAaBWIIT Yepes Tilo ocobu mif minosporo,
Ha AKY HaBeJleHa Lii/b, i, OT>Ke, MEHII iMOBIPHO CTAOTh IIPMYMHOK BUIIAJ-
KOBOTO ypaKeHHsI HeBMHHUX CTOPOHHIX miofeit. ITo-mpyre, 6inpumit edext
3aTPUMKI eKCIIAHCUBHUX Ky/Ib, HIABUIIY€E IMOBIPHICTh HEraifHOroO BUOYTTs
3i crporo. Ilo-Tpere, OCKI/IbKY B IPAaBOOXOPOHHMX OIEPALlisiX BOTOHb 3 BU-
KOPMCTaHHAM €KCITaHCHBHUX KY/Ib BefI€ThCA, 3a3BMYall, 3 MiCTONETIB, 11 Kyi
MalOTb HabaraTo MeHIIly eHeprilo, Hi>k TBUHTIBKOBI, i TOMy HAaHOCATD 3HAYHO
JIerii MopaHeHHsA.

(B) VmamMkmu, AKi HEMOK/IMBO BUABUTI

MITI 3a60poHsie BUKOPUCTAHHs «OYAb-sKOI 36poi, OCHOBHUIT eeKT KOl
[O/LSITA€ B HAHECEHHI YIIKOJKEeHb yIaMKaMI, SIKi He BUSIB/LIIOTHCS B JIIOJ-
CbKOMY TiJli 3a JJOIIOMOIOX PEHTTEHIBCHKUX IIPOMEHIB», TaKi K IUIACTUK
a60 cx0.” O6IpyHTYBaHHA Lii€l 3a00pOHY IONATAE B TOMY, IO YIAMKIA,
AKi HEMOXXJIMBO BUSABUTH, YCKIAIHIOIOTH TiKyBaHHA HAHECEHNX TPaBM, aJie
He MalOTh >KOJHOI KOPUCTi 3 BOEHHOIO IOITIALY, i TOMY iX C/ijJ pO3IIAfaTH
sIK TaKi, 10 CTBOPIOIOTH 3aiiBi cTpakpanHsa. OfgHakK, 3a60poHa 0OMEXYETh-
cst 36po€ro, «IepBUHHNM e(DeKTOM» SIKOI € 3aIOfIsTHHS LIKOAM yIaMKaMI,
KOTpi He MOXYTb OyTH BusB/IeHi. 306posi, 10 MOXKe TT06IYHO CIIPUYNMHNTI
Taki )X HaCTigKM, AK-0T 60Mb6u abo 6oempumacy, siki MiCTATb TaCTMAcOBi
a60 CK/IAHI KOMIIOHEHTHM B CKJIaJi CBOEI CTPYKTypHM, He € HE3aKOHHUMI,
SKIIO YIaMKM, sIKi HEMO>K/IMBO BUSIBUTH, Bifl €JHYIOTbCs BUIIAZKOBO i He €
YaCTMHOI OCHOBHOI'O MEXaHI3MY YIIKO/KEHHS.

(r) MiHn-macTKy Ta iHIIi NPUCTPOL 3 AUCTAHIIIHUM yIIPAaBIiHHAM

a60 TaliMepoM CIpanbOBYBaHHSA
BukopucranHsa MiH-IIACTOK Ta iHINMX NIPUCTPOIB 3 AMCTAHLIIHUM yIIPaB-
NiHHAM 260 TaliMepOoM perymoeTbcst Hacammepes IIporokonom I i3 mompas-
kamu 1996 poky go KonseHuii mpo KOHKpeTHi BuAM 3BMYAlHOL 36poi, 0

259 Taasbka fieKmapallid Ipo KyJli, 0 pO3TOpTaTbhes, 1899 poky; nuB. TakoX PumMcbkmii cra-
tyT, C1. 8(2)(6)(Xix), y sIKOMY BKa3aHi iileHTI4YHi pOpMY/IIOBAHHS, Y SKUX 3aCTOCYBAHHS
KYJIb, I1J0 PO3TOPTAITHCH, Y MDKHAPOIHMX 30pOITHIX KOH(IIKTAX — Ije¢ BOEHHUIT 3TTOYNH.

260 TIIporoxon I o KonBeHrii mpo KoHKpeTHi Buy 3Bn4ariHoi 36poi; SMITI, Hopma 79. [Tus.
takoxx United Nations Secretary-General’s Bulletin: Observance by United Nations Forces of
International Humanitarian Law, op. cit. (note 114).
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AKOTO OY/IM BHEeCEHI IIOIPaBKM (3aCTOCOBYETHCA y MDKHAPOJHMX Ta HeMiXK-
HapoJHMX 30poitHMX KOHPTIKTaX),*! a TAaKOX /151 IeKI/IbKOX fIepyKaB, sAKi 11je
He € yYaCHMKaMU LIbOTo forosopy, — IIporokonom II 1980 poky 1o Konsen-
Uii Ipo KOHKpeTHI BUAM 3BMYAITHOI 30poi (3aCTOCOBYEThCA NI O MiXKHA-
PORHUX 30pOiHMX KOH(DIKTIB), a TakoxX 3Bu4aeBuM MITIL.**? «Mina-mact-
Ka» BM3HAYAETHCS SIK «OYIOb-IKMIT IPUCTPIit ab0 MaTepias, IO Ipu3Hade-
HIIT, CKOHCTPYIOBaHuUII ab0 MPUCTOCOBAHUIL ISl TOTO, 1106 BOMBatu abo
3aIOfIiI0BaTV YUIKO/PKEHH:A, a TAKOXK TaKMil, 110 CIIPaIlbOBY€E HECHOMiBaHO,
KO/IM JIIOAVHA TOPKAETbCS ab0 HAOMMKAETbCA O Ha INEepIINil MO He-
IIKi/IMBOTO IpeaMeTa abo BUMHSE [Ii0, KOTPa Ha IepIINil MOI/IAL 34a€ThCA
6esmeynoo».” Hanpukiay, y BUIAAKy i3 BCTAHOBIEHHSAM MiHU-TIACTKY B
IBEPHOMY OTBOPI, Ha IEPIINII OIS, Oe3IeYHO0 i€l 6ye BifKpUBaHHI
IBepeil, a y pasi BCTAHOBJIEHHs MiH-IIACTOK HA Telle(pOHAX, Ha IIEPIINIT I0-
1sif, GesnedHnMy fissmu OGyfe 3AiICHEHHsS Ta IPUIIMAHHS A3BIHKIB. «[HI
IIPUCTPOI» BU3HAYAIOTHCA AK: «OOENpUIIacU Ta MPUCTPOI [BKIIIOYAIOYM Ca-
MOpPO6Hi BIOYXOBi MPKUCTPOi], sIKi BCTAaHOB/IIOIOTbCA BPYYHY i IpuU3HaYeHi
I TOTO, {06 BOMBATH, 3aBJaBaT IOPaHEHb Ta YIIKO/PKEHb, i AKi IPUBO-
IATHCS B [IiI0 3a LOIIOMOTOI0 AMCTAHIITHOTO KepyBaHHS ab0 aBTOMATIYHO
31 CIUIMBOM IIeBHOTO 4acy».***

3BUYAIHO, /IS TOTO, 100 OYTH 3aKOHHUM, BUKOPUCTAHHS MiH-IIACTOK Ta
IHIIMX NPUCTPOIB IOBMHHO BifIIOBiJaTy 3araJbHUM IPUHLIMIIAM BeE€HH:
00ITOBYX Aiil, 30KpeMa IPUHIUIIAM PO3Pi3HEHHS], IPOIOPLTHOCTI Ta BXXUT-
TS 3aII00DKHMX 3aXOfiiB, @ TAKOX 3a00pPOHAM 3aBJJaHHA HaJMiPHUX YIIKOJ-
JKeHb ab0 3aifBUX CTPAKIaHb, BIPOIIOMCTBA Ta He JlaBaTy mouau.’® 3 orsi-
Iy Ha XapaKTep MiH-IIaCTOK Ta iHIIMX IPUCTPOIB, a TAKOX Te, IK BOHU 3a3-
BMYAll BUKOPVCTOBYIOTHCS, BOHIM MOXXYTbh CTAHOBUTH CEPIIO3HY Hebe3IeKy
VIS UBITBHOTO HACEIEHHA. [X BCTAaHOB/IEHHS € IPABOMiPHIM JIAIIE B TOMY
pasi, AKIo BoHY a60 po3MilileHi HeloaIiK Bif BifiChKOBUX 1iiytelt, a60 AKIIOo
BXXMBAIOTHCA 3aXO[M I 3aXUCTY LIMBIIbHOTO HACE/IEHHA BiJj HACIifIKiB iX
Iii, HAaIpUKIIaf, 3a JOITIOMOTOK PO3MillleHHs 3HAKiB, ONIEePeI>KeHb, OXOPOHN
a6o mapkaHiB.”® IIpore, 3a KOGHMX 0OCTABMH MIiHM-IIACTKM Ta iHUIN mpu-
CTPOI He MOXYTb Oy T IPUKPIIIeH] JO YU acOLil0BATHCD i3:

261 IIporokon II i3 nompaskamu 1o KoHBeHLIii Ipo KOHKpeTHI BUAY 3BUYAITHOI 30pOi.
262 3MITI, Hopma 80.

263 AmnanoriuHe popmymoBaHHs BuKopuctoByerbcst y Crarti 2(2) ITporokony II o Konsen-
1iii Tpo KOHKpeTHi B 3Bu4aitHoi 36poi ta y Crarti 2(4) IIporokony II i3 monpaBkamu.

264 TIIporoxon II i3 monpaskamu g0 KoHBeHIyii po KOHKpeTHi BUanM 3Bu4aitHoi 36poi, Cr. 2(5).

265 IIporokon II zo KoHBeHIil 1po KOHKpeTHI By 3Bu4aitHoi 36poi, Crarti 3(2)-(4) ta 6(2);
i ITporokon II i3 nonpaskamu 1o KoHBeHIIii Ipo KOHKpeTHi BUAM 3BU4aitHOI 36poi, CT.
3(3), (7), (8) ra (10).

266 IIporokon II fo KonseHuii npo KoHKpeTHi Buu 3Bu4artnoi 36poi, Ct. 4(2); i [Tporoxon 11
i3 monpaBKamu o KoHBeHIiii mpo KoHKpeTHi BN 3Bu4aitHoi 36poi, Cr. 7(3).
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o 3axumcHumMM embremMamiy, 3HaKaMu a00 CUrHamamy (HAIpUKIAf,
YepsoHuit Xpecr);

o XBOpMMM, IOPaHEeHNMU 260 MepTBUMHU 0COOY; MICI[IMU 3aXO0PO-
HeHHS 2060 KpeMallii, MOTTIaMI;

. MeRMYHUMMK 3acobamu, 06IagHAHHAM, IPOLOBOMBPYMMI TOBapa-
MM 9M TPAHCIIOPTOM;

. AUTSYUMM irpamkamy abo HINMY TIEPEHOCHUMM IpefMeTH, a60
MIPOAYKTAaMM, 1O CIeLliaTbHO IPU3HAYeHi I/I1 XapyyBaHHA, Iifl-
TPUMaHHA 3nop03’;1, ririenu, ofgAry 4m OCBiTH JiTell;

o DXKemw ab0 HamosAMu;

e KYXOHHMM HauMHHAM a60 npmrangmsiM (KpiM THX, 110 3HAXOAThCS
Ha BilICbKOBMX 00’ €KTax);

e TBapuMHaMM abo IX TyLIaMu;

o IIpefMeTaMM PeirifiHOro, iCTOPIYHOro ab0 KY/IbTyPHOTO 3HaYeHHS. ™’

Lleit cIIMCOK TOIOBHIOETLCA 3araIbHOI0 3a00POHOI0 Ha BCTAaHOBJICHHS MiH-
IacTOK a00 iHIIMX NPUCTPOIB, 1[0 cIeliabHO 3i6paHi y BUMIAAi 6e3meaHnx
HOPTAaTMBHUX 00 €KTIB i Ipu3HaveHi [/ JeTOHALIl B pe3ynbTaTi B3aeMopil
3 HUMM 491 HabOmkeHHi o Hux.”® Hampuxiag, 3a60poHEHO TonepeqHbo
BMIIyBaTy MiHM-TIACTKY B MOOibHI TemepoHu Ta ckmpatu ix y en masse
i3 ;miTakiB HajJ TEPUTOPI€IO, 110 3HAXOANUTHCS i) KOHTPOIEM 30POITHIX CIUIT
Bopora. O6IpyHTYBaHHAM ILii€l 3a00pOHMU € 3aII06iraHH:A 3aIIOBHEHHS I[i/INX
TepUTOpiil BUOYXOHeOe3MeUHNMI IPUCTPOSAMY, 110 BUITIAAIOTH AK abco-
JIIOTHO 6e3IevHi MpeMeTH, aje AKi MOXYTb 3aBJaTH IIKOAM KOMOaHTaM Ta
LUBiIbHMM 0co6aM 6e3 pospisHenHs. 3a ganumy MKYX, 3a6opona Ha BcTa-
HOBJIEHHSI MiH-TIaCTOK, IPUKPIIIEHNX 0 260 OB’ s13aHNUX i3 00’€KTamu a6o
ocobamu, SIKi MaIOTh IIPaBO Ha crierianbHmit 3axucT 3a MI'TI, Ta 06’ektamu,
AKi MOXKYTb IpUBaOIIOBaTH LMBIIBHUX 0Ci0, cTala 3BMYa€BOI0 HOPMOIO Y

BCix 36poitHux KoHmikTax.””

3BMYAITHO, MIiHM-TIACTKY 3aB)XX[¥ IIOBVHHI BUKOPMCTOBYBAaTUCA BiAIIOBiTHO
IO 3aTa/IbHYX IIPaBIJI BeleHH: OOJOBYX AIill, BK/IIOYHO 3 3a00POHOI0 BipOTIOM-
crBa. Kpim Toro, HaBiTbh 00’€KTH, sIKi He KOPUCTYIOTHCA HIAKUMM OCOOMMBUM
3ax1cToM y KoHTeKcTi MI'TI, He MOXXyTb 6y Ty 3aMiHOBaHi MiHAMU-ITACTKaMIL,
SIKIIO X BUKOPVCTAHHsI TI0B AI3aHe 3 OCHOBHUM eleMEeHTaMI >KUTTe3abe3Ine-

267 TIporoxon II go KouBeHuii mpo koHKpeTHi Buay 3Bmdaittoi 36poi, Cr. 6(1)(6); i mo-
LMPIOETbCA Ha «iHmi npuctpoi», ITportokon II i3 monpaBkamu o KonBeHuii npo koH-
KpeTHi Buu 3Bu4aitHoi 36poi, Cr. 7(1).

268 TIIporoxkon II i3 mompaBkamu o KoHBeHIil po KOHKpeTHi Bujy 3Bu4aitHoi 36poi, Cr.
7(2); i IIporoxkon II o KonBenuii mpo KoHKpeTHi Buay 3Bu4aitHoi 36poi, Ct. 6(1)(a).

269 3MITI, Hopma 80.
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YeHHsI CYCII/IbCTBA, TAKUMIU SIK IIPOJZOBOIBCTBO, BOAA, a00, SKIO BOHU CTO-
CYIOTbCA pertirii um miteit. MiHyBaHHA iHIIMX Ge3IIeYHMX HA ITEPIINI TTOITIAL
IIepeHOCHYX 00’€KTiB MOYKe OyTU 3aKOHHO 3[iiliCHEHe, 3a YMOBI, IO TaKi Mi-
HJ-IIACTKY He Oy/IM HaBMIJCHO 3a3[ajIerinb BOYZOBaHi B Il IPUCTPOL.

(m) HasemHui Minnu

B MITI HasemHi MiHM BM3HAJYaIOTHCS SIK «OO€mpuIIacu, Mpu3HAYEHI s
BCTAHOBJIEHHS IIiJT 3eMJIe0, Ha 3eMJIi Yl H06m/13y IIOBEPXHi 3eMJTi 260 iH1IO]
IIOBepXHi, i 110 BMOYXal0Th Bifj IpUCYTHOCTI, 61M3bKOCTI abo Gesnocepen-
HBOTO KOHTAKTY 3 JIIOAMHOI0 ab0 pyXoMuM 06’ ekrom».””® Komm MiHa BUTO-
TOBJIEHA JI/Is1 TOTO, 11J0 BIOYXATH B pe3y/IbTaTi MPUCYTHOCTI, 6I1M3BKOCTI a60
KOHTAKTY 3 JIOAMHOIO, 2 TAKOX 3 METOI0 3HEIIKO/KEHHSI, ypaXKeHHs abo I10-
30aBJIEHH JKUTTS OfHI€l 4M 61IbII0I KiZIBKOCTI 0ci6, BOHA Mae Ha3BY «IIpO-
TUIIXOTHOI MiHW».

KouBeniist nmpo 3a60poHy HpOTUIIXOTHUX MiH 1997 poOKy, SIKOI JOTpU-
MYEThCS [IepeBaXKHA GI/IBIIICTD /lepiKaB, IIOBHICTIO 3a00pOHSIE BUKOPUCTAH-
Hs, pO3pOO/IEHHs, BUPOOHUIITBO, IpUAOAHHS, HaKOIMYeHHsI, 30epiraHHs
abo mepenavy IMPOTUIIIXOTHUX MiH.””' BOHa Tako)X BCTAHOB/IIOE KOHKPETHI
TepMiHM /IS 3HUIIEHHA 3aIlaciB MPOTUIIXOTHNUX MiH Ta OUMIIEHHS TEpU-
TOPIit, 150 3a6pyAHEH] TaKO 36poEro.

Lns nepxas, sKi He € yyacHu1sIMM KOHBeHIil Tpo 3a60pOHY MPOTHUIIIXOT-
HIUX MiH, IpoTe € ctopoHamu [Ipotokony II i3 mompaBkamu (abo TibKu mo-
wqaTKoBOro IIpoTOKOITy, 3a/mexHO Bi 06cTaBuH) 10 KoHBeHIIii mpo KOHKpeT-
Hi BUAV 3BUYAITHOI 36P0i, BUKOPUCTAHHS IPOTUITIXOTHUX MiH PETY/II0ETHCS
OCTaHHIM, 1[0 3a060pOHsE BUKOPUCTAHHA NPOTUIIIXOTHUX MiH, AKi HEMOX-
JIMBO BUABUTHU. BiH Takoxx 3a60pOHsI€ BUKOPUCTAHHA IIPOTUIIIXOTHNUX MiH,
AKi BCTaHOBJIIOIOTbCA BPYYHY, AKIIO BOHJ He MalOTh MEXaHi3MiB CaMO3HM-
LIEHHA Ta CaMOJEeAaKTUBAllil, 3a BUHATKOM TUX BUIIQJIKiB, KO/IM MiHM pO3Mi-
HIYIOTHCA II0 IIEPUMETPY IEBHOI 30HM 3 MapPKYBaHHAM Ta KOHTPOJIOIOTHCSA
BilICBKOBOCITY>KOOBIISIMM, @ TAKOXX OXOPOHAIOTHCA BUAUMIMY Ta MilTHMMU
IapkaHamy abo iHmMMM 3acobamy 3abesledeHHS e(eKTMBHOIO Biiro-
POIKeHHsI Biff uBiNbHMX 0Ci6.77? [IpOTUMXOTHI MiHU ISl JUCTAHU{ITHO-
rO BCTAHOBJICHH: (HAIPUKIIAJ, AKi OCTABIAIOTHCA apTUIEpI€lo, paKeToo,
MIiHOMETHOI0 YCTaHOBKOIO, JIITAKOM Ta iH.) TAKOXX MOBMHHI OyTH 06/magHaHi

270 KouBeHIis Ipo 3a60poHy NpOTUIXOTHMX MiH, Cr. 2(2). Maibke MOBHICTIO aHAjIOTiYHe
¢dopmymoBanHa BuKoprcToByeThcA B IIporokoni II mo KoHBeHIii mpo KOHKpeTHI BUu
3BuyaitHoi 36poi, Cr. 2 i B IIporokoni II i3 monpaBkamu o Konsewnmii npo koHkperHi
BV 3BUYAlTHOI 36poi, CT. 2.

271 KouBeHIist 1po 3a60poHY NpOTUIIXOTHNX MiH, CT. 1.

272 [Jus. IIporokon II 3 monpaskamu go KoHBeHLiii 1po KOHKpeTHi BUY 3BUYaiiHOi 36poi, Cr.
5, [/Ist OTpMMaHH:A 6i/bl eTanbHOI iHdopMariii.
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3acobaMy CaMO3HUIIIEHHS Ta CAMOJieaKTHBAIlii, 1 6y/b-sIKe IX BUKOPUCTAHHS
HOBMHHO (ikcyBaruca.””?

ITpoTOKOJ TAaKOX MICTUTD 3arajIbHi HOPMI, IO PETYIIOITh PO3POOIEHHS Ta
BUKOPMCTAHHA Ha3eMHMX MiH (SIK IPOTUIIXOTHUX, TaK i IPOTUTPAHCIOPT-
HUX). 3arajioM, 3a00pOHAETbCA BUKOPYCTOBYBATYU TaKi BUAY 30poi, AKIIO
BOHU IIpM3HaveHi /1A BUOYXY V pasi BUABIEHHS 3a JOIOMOrOI0 3arajbHo-
TOCTYIIHOTO OO/MajfHaHHA [/ BUABJIEHH: MiH, a00 SAKIO BOHU MAOTb Xa-
paxTep, IO CIPUYNHSIE 3aliBi CTpaXZaHHSI a00 HAAMIpPHI YIIKOMKeHHs.”!
Takox 3a00pPOHEHO CIIPSMOBYBATH 1110 36POI0 IPOTH UMBIIBHUX OCi6 ab0
LUBITBHMX 00’€KTIB, a00 BUKOPUCTOBYBATH I 6€3 IPOBEfeHHs PO3PisHEH-

275

Ha.”” [licna 3akiHYeHHA aKTUBHMX OOMOBMX Aill CTOPOHM KOH(IIIKTY mHO-

276 | BYKMTY BCIX IIPaKTUYHO MOXKIVBMX 3aII0-

BUHHI 3HEIIKOJUTU TaKi MiHU
ODKHMX 3aXOfiB [UI 3aXUCTy LMBIIBHMX OCIO Bifl MOXK/IMBMX HETaTMBHUX
HacriKiB.”” BoHM OBMHHI HOCTINIHO BeCTy OOMIK PO3MIll[eHHS TaKUX MiH
Ta BXMBaTU 3ax0ofiiB A1 saxucTy Miciit OOH, MKYX ra inmux rymanirap-

HUX OpraHi3aniit Bifj HAC/IiKiB BUKOPUCTaHHSA i€l 36po1.>”

3rigao 3 MKYX 3Bnuaese MITI Bumarae, o6 mif 4ac KOXXHOTO BUKOPH-
BIOIpKOBOTO BIUIMBY, 30KpeMa 3a JOIIOMOrOI0 peecTpanii micus ix posmi-
IeHHA Ta BUZAJAeHHs a0o HelTpasisanil MiclsA 3aBepIIeHHSA aKTUBHUX
60110BUX Hin.>”’

(e) 3amamroBanbHa 30post
Y xonrekcti MITI «3amamoBanbHa 30pos» BU3HAYA€TbCA AK «Oyab-fAKa
36post abo Goempuracy, sKi, IepeRycim, IpusHadeHi A/ MiAmaay 06 eKTis
a00 3aIofliAHHA 0c06aM OIIKiB 3a JOIIOMOTOI0 Aii IIOyM s, Telia abo rep-
LIOTrO ¥ PYrOro pasoM, 110 BUHMKAKTb BHACTIJOK XiMi4HOI peaklii pe4oBu-
HII, JOCTaBJIeHOI o Lini».*** 3amamoBaabHa 30posi MOXKe OyTu IpencTasie-
Ha, HAIIPUK/Iaf; BOTHeMeTaM, pyracamu, CHapsifaMi, paKeTaMu, TpaHaTaMIL,
MiHamy, 60Mb6aMu Ta iHIIMMM EMHOCTSIMI i3 3aIaT0BaIbBHUMI PEJOBUHA-
mu. OfHaK, 1151 KATEropist He OXOIUII0E OOEMPUTIACH, IO MAIOTD JINIIIE BUTIA]-
KOBi epeKTy 3amanoBaHHs (HalpUKIIaj OCBIT/IIOBA/IbHI CHAPAAY, Tpacyiodi

273 TIporoxon II i3 mompaskamu 0 KoHBeHIIii Ipo KOHKpeTHi Bujy 3Bu4aitHoi 36poi, CT. 6.
274 Tlporokon II i3 monpaskamu o KoHBeHii po KOHKpeTHi Bujy 3B14aitHoi 36poi, Cr. 3(3) i (5).
275 Ilpotoxon I1 i3 mompaskamu 1o KouBeH1il mpo KOHKpeTHi By 3B14aiiHoi 36poi, Cr. 3(7) 1 (8).

276 TIIporoxon II i3 mompaskamu 1o KouBeHiiii mpo KoHKpeTHi Bun 3Bu4aitHoi 36poi, Crarti
3(2) ra 10.

277 TIporoxon II i3 monpaskamu 10 KonBeH11ii mpo KOHKpeTHi Bujy 3Bu4aitHoi 36poi, Cr. 9.

278 TIporoxon II i3 mompaskamu 1o KouBeHiiii mpo KoHKpeTHi Buau 3Bu4aitHoi 36poi, Crarti
9Tal2.

279 3MITI, Hopmu 81-83.

280 IIporoxon III go KonBeHii mpo KOHKpeTHi Bupy 3Bi4aiHoi 36poi, Ct. 1(1).
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6oenpumnacy, fUMOBi a60 curHanpHi cuctemu). TaKOX BUKTIOYAOTHCS 60O€-
[IpUIIACH, «IIPU3HAYeHi /11 KOMOIHOBAaHOrO BIUIMBY 4Yepe3 IMpPOHUKHEHH:,
B1OyX ab0 yIaMKU 3 JOLATKOBUM 3alla/IbHUM e(eKTOM, Taki Ak 6poHe6iliHi
CHapAZAM, yIaMKOBi cHapsy, ¢pyracHi 6omM6u i mopibHi 60enpumnacu komo6i-
HOBaHoOI [iil, 3araIbHMIt e(eKT SIKUX CrelliabHO He IPU3HauYeHMIT BUK/IMKA-
TH OIIKM Y 0Ci6, aste sIKi BUKOPUCTOBYIOTHCS IIPOTH BiiICHKOBUX I{i/elt, TAKMX
AK OPOHbOBaHI MAILVHIL, JIITAKM 1 yCTAHOBKY 200 criopym»*'.

3aHermoKOEHH 1I0/J0 BUKOPUCTAHHsI 3alaIl0BabHOI 36poi 6epe cBiii mova-
TOK i3 3aCTOCYBaHHs HAIlA/IMy Ta HOAi6HOI 30pol mif yac BiitHu y B’erHami
1970-x poKiB Ta ii BIUIMBY Ha IIMBiJIbHE HaceneHH:A. Hespakaroum Ha Te, 10
HU3Ka JIep>KaB BUCTIOBUIMCA 3a IIOBHY 3a00pOHY Ha BUKOPUCTAHHS 3aIIajIio-
BajIbHOI 30poi mif yac neperoBopis npo KoHBeHIifo Ipo KOHKpeTHI Bugu
3BMYAIHOI 30pOi, MONOXKEHH, LIOA0 L[bOro OY/IM NMPUITHATI B IPOTOKOII,
monaHomy o Hel (IIpoTokon mpo 3a60poHY a60 0OMEXeHHs 3aCTOCYBaHHSI
3amamoBanbHOI 36poi, abo ITporokon III), 06MexyIOTh, @ He 3a60POHSIOTH
ii Bukopucranss. KpiM mifTBep/pkeHHs 3a00pOHM Ha IpsMi HAaIlaAM Mpo-
i nuBiIpHUX 0ci6, [TpoTokon III Takox 3abOpoHsIE BUKOPKUCTAHHS aBia-
TPaHCIIOPTaOe/IbHOI 3amaloBaabHOI 30pOi IPOTH BiVICHKOBUX ILii/Ieil, L0
3HAXOJATHCA B 30HI KOHLIEHTpaLil UMBITbHUX 0Cib (TO6TO 6yAb-sAKMX Hace-
JIEHMX MICT, cin, cenuin 4y TabopiB ab60 OyAb-SIKUX IPYI OKPEMUX LMBI/Ib-
HIX 0Ci0); BiH TaKOX 06Me)XXy€e BUKOPUCTAHHI {HIIOI 3aI1a/II0BaIbHOI 36poi
CUTYyaLisIMH, KO BINICBKOBUIT 00’ €KT IIiff IPUIIIIOM YiTKO BiAMeXXOBaHMIT
BiJl HABKO/IMIIIHBOT KOHI[EHTPAIIil IIUBiIbHUX 0Ci6 i KoM BCi MOX/TUBI 3a110-
ODKHI 3aX0[¥ BXXMBAIOTLCS 3 METOIO 3aXVCTY LMBIIBHUX OCi0 Ta LMBITBHUX
00’eKTiB Bifi BUIIagKoBol mKomm. >

MKYX BBaxkae, mo 3BuyaeBe MITI, ke 3acTOCOBYeTbCA B OyHb-AKOMY
36poitHOMY KOHQIIIKTI, He /uiie 3000B’513y€ BOIOI0Yi CTOPOHM, SIKi BUKOPU-
CTOBYIOTb 3alla/I0BaNbHYy 36pOI0, IPUIIATI 0COOMMBY YBary yHUKHEHHIO
HaHECeHHs] BUIIAJKOBOI MIKOAY LUBIIBHMM 0CO0aM, a TaKOX 3abOpOHSIE
IPOTUIIXOTHMII CHOCIO BUKOPUCTAHHS Takol 30poi mpoTM KOMOATaHTIB
«sKIIO TaKe BUKOPMCTAHHs IIPU3BEE 0 3aBUX CTPAXK/AHb, TOOTO SIKIIO
€ MOXK/IMBICTh BUKOPUCTATH MEHII LIKiAINBY 36poio, j06 BUBECTHU CYIIPO-

TUBHMKA 31 CTPOI0»*®,

() Ocninmooya mazepra 36post
3BnuaeBe Ta gorosipae MI'TI 3a60poHsIE BUKOPUCTOBYBATH JIa3epHY 30poIo,
CIlerjia/IbHO PO3pOOJIeHy [yIsi BUKOHAHHs €AMHOI 60iioBOI ¢yHKIi, abo
AKINO OfHA 3 Ii 60J0BUX (YHKIIN CIPUYMHAE NOBHE OCIIIUIEHHS (TOOTO

281 IIporokon III o KonBenuii mpo koHKpeTHi By 3Bu4arioi 36poi, Cr. 1(1)(6).
282 TIporoxkon III o Kougenriii mpo koHKpeTHi By 3B14aiiHoi 36poi, Cr. 2.
283 3MITI, Hopmu 84 Ta 85.
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He3BOPOTHY i HEBWIIKOBHY BTPATy 30py) He3axXMILEHNUX Odelt abo odell, Ha
AKVX 3HAXOJATHCSA IPUCTOCYBaHHA /1A KopeKuii 3opy.”** JlasepHi cuctemu 3
1no6iYHNM e(beKTOM OCJTiIIEHHS, TaKi K AesKi CUCTeMU BU3HAYeHHS Liien
ab0 crcTeMN HaBefeHHA, @ TAKOXX 30posl, TpU3HAYeHa [ TYMYacOBOTO OC-
JITeHHs (Tak 3BaHi «Cyimydi 1asepn»), He 3a00POHSIOTHCS K OCTIIIIIIOI0YA
nasepHa 36posi. BukoprcToByoun Taki JO3BOJIEH] a3epHi CuCTEMU, CTOPO-
HI, 1[0 BOIOIOTH, IOBMHHI BXXVMBATH BCiX IPAKTUIHO MOXK/TMBUX 3aI06DKHIX
3aX0fiiB, 06 YHUKHYTM TOBHOTO OCIIIIIEHHA He3aXNUIIeHNX oderr.”s

(>x) Kacerni 60oenpumnacu

«KacerHni 60enpumacn» — 11e 36posi, 1[0 CKUAAETHCS 3 TIOBITPSIHMX CYeH a60
BUKOPUCTOBYETHC il 4ac 0OCTpiiB i3 apTuepil, MiHOMeTIB, pakeT Ta pa-
KeTHIX KOMIIIEKCIB, a 3TOJJOM BUITYCKA€ BE/NKY KiIbKICTb BIOyXOHebe3med-
HUx cyb66oenpumacis. 1]i BubyxoHebesmeuni 60IOBi eleMeHTH, 3a3BIYAI,
BiJIbHO NaJIal0Th i pPO3KU/IAIOTbCA Ha JAy>Ke MMPOKiit momi. HenpaBunbhe
BUKOPMCTAHH, BiTep Ta iHIIi YMHHUKY MOXYTb CIPUYMHNUTY IX BUOYXU 3a
Me)XaMIl LiboBOro mpocropy. Kpim toro, 3HayHa yacTuHa 0OMOBMX efie-
MEHTIB YacTO He 3[jaTHA BUOYXHYTH, 5K IepefnbOadeHo, 3arpOMaPKyI0Ul Be-
NMKi TepuTOpil 6o€mpunacamy, o TakK i He BUOYXHy. SIK i mpoTUIixOTHI
MiHM, 60JI0Bi e/1IeMeHTH, 110 TaK i He BM6yXHynm, YaCTO CTAHOBJIATD MOCTIili-
HY 3arpo3y LMBiIbHOMY HaCe/IeHHIO Ta IePeIIKO/Kal0Th CiTbCbKOMY T'OCIIO-
IapCTBY, PeKOHCTPYKII Ta pO3BUTKY iHPPacTPyKTypy NPOTArOM 6aratbox
POKIB IiC/Is1 3aKiHYeHHS 30POIIHOTO KOHDITIKTY.

3 MeTOI0 TOJONMAHHA VX Hebesnek ypsagamu y 2008 porui 6yno npuitHATO
KoHnBeHI1ito 3 KaceTHUx 6oempunacis, 0 3a60pOHsI€ BUKOPUCTAHHS, BU-
POOHMIITBO, MPUAOAHHS, HAKOIMYEHH, 30epiraHHs Ta mepefady KaceTHIX
6oempumaci.?®® Tako)X BUMAaraerbcs, o6 gep>kaBy SHUI[YBAIN CBOI 3ama-
CI KaceTHVX OOENPUIIACIB, OUNIAIN 3AI0OBHEHI HUMM TepuTOpil Ta 3abe3-
He4YyBa/Iyl MEAUYHY JOIIOMOrY, peabimiTalio, ICUX0IOTiYHy MifTPUMKY Ta
3aJTy4eHHs >KepPTB KaCeTHMX OOENPUIIACIB Y COIiaTbHO-eKOHOMIUHe >KMUTTA
y paiioHax, 110 mepeOyBarTh IIif IX IPUCAUKIIiE a0 KOHTporeM.

He xoxxHa cucrema 36poi, 1110 MicTUTb 60i10Bi elleMeHTH, OXOIUTIEThCsT KoH-
BeHIielo 3 KaceTHUX 6oenpuraciB. KoHBeHIIA 3a60pOHAE BUKOPUCTAHHA
TaKuX BUAIB 30pOI, sKi € IKepenoM IyMaHITapHOTO 3aHEmOKOeHH:. [y
nineit KonBenuii kaceTHi 60€empunacy BUSHAYAOTHCS K 3BUYAITHI 60€empu-
[acy, IpU3HAdYeH I po3ciloBaHHA a00 BUKUAAHHs BUOYXOHeOe3IMeHNX
00I0BMX e/leMeHTiB Macolo MeHIe 20 KiorpamiB KoxkeH. Y Ile BU3HaueH-

284 TIporokon IV o KonBeHuil mpo KoHKpeTHi By 3BM4ariHoi 36poi, Cr. 1; SMITI, Hopma 86.
285 IIpotoxon IV no Konsenii npo koHkpeTHi Buau 3BudaitHoi 30poi, Ct. 1-3.
286 KougeHitist mpo kaceTHi 6oenpumnacu, Cr. 1.

287 KomuBeHriis mpo kaceTHi 60enpumacy, Crarri 4 Ta 5.
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Hs1 He BXO[SITb OOENPUIIACH, TIPM3HAYEH] /sl MIOIINPEeHHS CIaIaxiB, AUMY,
MPOTEXHIKM UM JUIIOBHNX BifOMBadiB, a60 M5 3IiiICHEHHS eJIEKTPUIHIX
a00 eJIeKTPOHHUX BIUIMBIB, a60 QYHKIIA AKMX OOMeXeHa IpOTUIOBITPS-
HOI0 060pOoHOI0. TAKOXX 0 HHOTO He BXOLATH: O0ENPUIIACH, 1[0 MiCTATb MEH-
1Ie ZecsTy BUOyxoHeOe3ImeuHNX OOIOBUX eeMeHTIB Macol0 MOHAT YOTUPU
KiZlorpaMu 3a YMOBH, II[O KOXKEH i3 1uX GOJOBUX €7IeMEHTIB MpI3HAYEHNI
UL BUSIBJIEHHS Ta YPasKeHHsI OfHi€l iy 1 o6majHaumit Tax, Mo 3gaTHMIL 1O
€/IEKTPOHHOTO CAMO3HUII[EHH Ta CaMOJleaKTuBaIil.**®

(3) BuOyxoHeOe3meyHi 3aMNUIKK BilfHK

IIporsarom 1990-x pokiB Mi>KHapoO[Ha CIIBHOTA yCBiJoMMWIa ryMaHiTapHi
HACTIIKM BUKOPUCTaHHA NPOTMHIXOTHMX MiH. IIpoTte mpobmemu, copuyn-
HeHi IHIMMY BufaMu 6O€TIPUIIACIB, 1110 He BUOYXHY/IN, He OTPUMAJI IIUPO-
kol yBarn. OTXe, icHye my»xe Mano Hopm MITI mopgo minimisanii xxepTs ce-
Pen LVBIIBHOIO HACeNIeHH:, CIPUYMHEHNX iHIIMY BUAaMu 30poil, TaKMMu
K apTUIepilichKi Ta MiHOMeTHI MiHM, py4YHi IrpaHaTy, KaceTHi 6oenpumacu
Ta 60M6M, 1110 He BUOYXHY/I, 1 Mic/Ist 3aKiHYeHHs 30pOitHOro KOHQIIIKTY Ya-
CTO CTAQHOBJIATDH 3HAUHY 3arpo3y LUBITPHUM 0COOaM, MUPOTBOPILIM Ta Ty-
MaHiTapHMM IpaniBHMKaM. IIporokon V fo KonBeHIiii npo KOHKpeTHI BUIK
3BMYAITHOI 30poi, PO BUOYXOHEO3IeUH] 3aINIIKY BiiiHY OYB IIPUITHATII
y 2003 poui A BupimeHHa niel npo6memu. [IpoTokon He 3a60poHsE 4K
06Mexye 3acTOCyBaHHA Oy/b-AKOTO KOHKPETHOTO BUAY 36poi, ae BUMa-
rae, o6 cTOpoHM 36POITHOr0 KOHQIKTY BXXMBAIIV 3aXO/IiB JUIsA 3MEHIIIEH-
Hs1 Hebe3IeK, sKi BUHMKAIOTh Yepe3 00€epuIacy, 1o He BUOYXHY/N it 6yn
3a/nileHi (iHakile BOHM BU3HAYAIOTbCA AK «BMOyXOHeOe3NedHi 3aimuKm
BiltHI»). 2

3okpema, IIpoTokon BuMarae, mob KOXXeH yIaCHUK KOH(IIKTY ¢ikcyBaB
indopmario 1po BubyxoHeOesnedHi 6OEIPNIIACH, 1110 BUKOPUCTOBYIOThCS
Jioro 36poiiHMMM CMIaMM B IIpoLeci KOHQIIKTY, i Imic/id 3aKiHYeHHS aKTUB-
HYIX 60JIOBUX [iit HafjaBaB 110 iHPOPMALIi€Io I TOTO, 11J06 ITOJETIITI Hell-
Tpaisaliio 36poi, sika cTana BUOyxoHeOe3meuHNM 3amnIIKoM BivtHu. ITics
3aKiHYeHHsI aKTUBHIX OOIOBNUX [Iiif KOYKHA CTOPOHA Hece BiAMOBITaNbHICTh
3a MAapKyBaHHs TEPUTOPIl Ta BUfa/IeHHs BMOYXOHeOe3leYHNX 3aINIIKIB
BilfHM Ha TepuTopii mif ii KoHTpoIeM. CTOPOHN TaKoX 3000B’s13aHi Hafia-
BaTM TeXHIiUHY, MaTepia/bHy Ta (piHAHCOBY HOIOMOLY, 1100 IIOJIETIINTI BU-
TTydeHHs BUOYXOHeOesIeuHNX 3a/INIIKiB BiifHM, 110 BMHUKAIOTh BHACTIIOK
IXHIX omepanuii, i AKi 3HaXOHATbCA B PallOHAX, SAKi BOHM HE KOHTPOJIIOKTD.
LIst fomomora Moxke 6yTu HaflaHa Oe3IOCepeflHbO CTOPOHI, 1[0 KOHTPOIIIOE

288 Komuseniiis npo kacersi 6oenpumacy, Cr. 2.

289 IIpOTOKO/ OXOIUIIE IIMPOKMIT CIIEKTP BIOyXxOHebe3medHNK OO€MpNIIacis, aje He 3aCTO-
COBYETBCA JI0 HA3eMHMX MiH, 60€NPUIIACIB Ta iHIINX IPUCTPOIB, AKi OXOITIOIOTHCSA iHIIN-
MI JJOKyMEHTaMI.



136

MABA 3

TepuTopiio, abo depes Tpetix 0cib, Takux sk OOH, MiXXHApOLHI ycTaHOBK
a60 HeypsioBi opranisaunii. JJoku Taka 36post He Oy/ie BuTydeHa a0 3HMIIe-
Ha, KOXKHA CTOPOHA ITOBMHHA BXWUTY BCIX MPAKTUIHO MOXK/IMBUX 3aII061K-
HJIX 3aXOfiB [/IA 3aXMCTy LMBLIbHOTO HaceneHHA. Lle Moxe MicTuTn o6ro-
POPKEHHS Ta MOHITOPUHT TePUTOPIL, Ha SIKY OTpanui BubyxoHe6esneyni
3QIVIIKY BIJIHN, @ TAKOX Ha/JAHHS [IOTIepPeKEHb Ta HABYAHHSI PU3MKAM, IO
OB’ sA3aHi 3 BUOYXOHeOe3IIeYHMMI 3a/IMIIKaMY BiftHNL.

Bararo Bumor IIpoTokony chopmynboBaHi sSIK 30008’ s13aHH: LIOJO BUKOPH-
CTaHHsI 3ac001B, HAIPUKIIAJ, «/e Ile IIPAKTIIHO MOXKINBO» a60 «HACKIIbKI
Ije IPaKTUYHO MOX/IMBO». TVMM He MeHIIe, AKIO BOHM BUKOHYIOTbCS JIO-
6pOCOBICHO, TO 3a0€311e4yI0Th MillHYy OCHOBY L IBUALIOIO pearyBaHHA Ha
3arpoay, sIKy CTaHOBJIATb BUOyXoHeOe3nevHi 3amuiky BijtHu. [Iporokon V,
Konsentiis mpo 3a60pony mpotumixotrux Min 1997 poxky ta KoHBeHIjis mpo
KaceTHi 60enpumacu 2008 poKy — CTAHOBJISITb BCEOCSKHY IIPaBOBY 6asy st
3amobiraHHsa a6o MiHiMi3aril TOCTKOHQIIKTHUX CMepTelt, TPaBM i CTpax-
JaHb, 3aBJAHUX BIOYXOHeOe3meqHNMIL OOEPNIIACAMIL, IO 3a/INIINIIICS Ha
noni 60to.

(i) Ximiuna 36pos
BuxopucranHs xiMidHOI 36poi 3a60pOHSIETHCS YNCIEHHUMI AOTOBOPAMI,
BKJIIOYHO 3 [aa3bKolo fekmapaliero npo yaymnmsi rasu 1899 poky, JKenes-
CBbKMM IIPOTOKOJIOM IIpo ra3 1925 poky, KoHBeHIji€o npo 3a60poHy Ximiu-
HOI 36poi 1993 poky Ta Pumcpkum ctaryToM. 3a00pOHY TaKOX BBAXKAlOTh
3BMYAEBOI0 HOPMOIO B Oyab-siKOMy 36poitHOMy KoHGmikTi.**® Haiibinbi
BCEOCSDKHA CMCTeMa HOPMATMBHOTO perylioBaHHA NofjaHa B KoHBeHIi
po 3a60pOHy XiMIYHOrO 30pol, sIKa BU3HAYA€E XIMIYHY 30POIO SIK «TOKCUYHI
XimikaTy Ta IX IpeKypcopu, 3a BUHATKOM TUX BUIIA/IKiB, KOJIY BOHM IIPU3HA-
4eHi [/11 He3aOOPOHEHNMX Iiiyieil», Goenpunacy, ki npyusHadeHi BUHATKOBO
L7151 IepeMilljeHHsI TOKCMYHUX XiMiKaTiB, Ta iHIe 06/1afHaHH, IpU3HAYEHe
I/Is1 BUKOPUCTAHHA 3 TakuMu 6oenpunacamn.”' KoHBeHist mpo 3a6opony
xiMi4HOI 36p0oi BCTAHOB/IIOE 3a00POHY He JNIlle Ha BUKOPVUCTAHHS XiMiqHOI
36poi, aje TaKOX i po3pobIeHHs, BUPOOHNITBO, TPUIOAHHS, HAKOIMYEH-
HA, 36epiraHHa Ta nepefady. 3a60poHa 3aCTOCOBYETHCA «3a Oyb-AKMX 06-
CTaBMH» i TOMy MOXe BBaXXaTucsA abcomoTHOW. KOHBEHI[isl TaKoX BUMa-
ra€ sHUIIEHHs K BUPOOHMITB XiMiuHOI 30poi, Tak i camoi 36poi, a TaKoX
BCTAHOBJIIOE PEXXUM IIE€PEBIpKH, sIKut KOHTpomoe Opranisaris i3 3a60poHu
BUKOPUCTAHH XiMI4HOI 36poi, Ta BMMarae Bifj fep>kaB-ydacHuiip: (1) Haza-
BaT! HAIiOHA/IbHY 3BiTHICTb IO XiMiUHY IIPOMMC/IOBICTD; (2) MPOBOAUTH
MOCTIVIHI Ta MOTOYHI IepeBipKu 00’ €KTIB, 10 MiANAAI0Th IIif [ii0 OTOBO-
py; (3) i ;O3BOMUTY IHCIIEKTYBaHHA OYIb-KOTO 00 €KTa 3 METOIO HEeTalTHOrO

290 3MITI, Hopma 74.

291 KomuBeHris npo 3abopony ximiuxoi 36poi, Cr. II(1).
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BIUSIBJICHHsI [Ipo6/ieM Ha BKasaHilt teputopil. Haperuti, KouBenuis Takox
3a00pOH;sIE BUKOPIUCTAHHS CIbO30TOYMBUX I'asiB SIK METOAY BeleHH;I BilfHI,
MpOTe Lie JO3BOJIEHO Il BUKOPUCTAHHA B LIIAX IPaBOOXOPOHHOI JisAJIb-

HOCTI.?*?

(i) biomoriuyna 36pos
JKeneBcpkuit mpoTokor mpo ras 1925 poky 3ab60poHsIe BUKOPUCTAHHS HaK-
TepiomorivHmx 3ac06iB y BillcbKOBYX Aisix, a KouBeHuis mpo 3abopony 6io-
norignoi 36poi 1972 poky 3a60poHsie po3poOIeHH s, BUPOOHNUILITBO Ta HAKO-
MIYeHHA «MiKpOOHMX Ta iHIINX 610TOTiYHNX areHTiB a0 TOKCUHIB» TaKMX
TUIIB Ta B KiTbKOCTI, 110 He MOXYTb Oy T BUIIPaBJAHIMU MUPHUMI LI/IAIMA
Ta 30poi, obmagHaHHs a60 3ac06iB mepeMillleHHs, TPU3HAYEHNX OJIST BUKO-
PUCTaHHS TAKMX aTeHTiB 60 TOKCUHIB y BOPOXXIUX LI/IsAX a00 mif gac 36poii-
HuX KoH(IiKTiB. 3a60poHa 6iomoriyHoi 30poi BBaXKa€ThCA 3BMYAEBOI0 HOP-
MOIO B 6yZIb-sAKOMY 30pOiiHOMY KOHQIiKTi.>?
BUHATKOBO NPUPOJHE CepeflOBUIIe, Y AKOMY HeMae JIIofiell, TOBUHHA 6YyTH
OKpeMO OIfiHeHa BifTIOBifHO 10 3a60pOHM Ha 30pOI0, 10 CIIPOEKTOBAHA Y
TaKuit crocib, abo Bix AKOI MOXXHA OYiKyBaTM CIIPMUMHEHHS MacIITabHOI,

bionoriyna 36pos, 110 ypakae

TOBIOTPUBAIOI TA CEPITO3HOI MIKOAM /ISl IPUPOFHOTO CepefOBUIIA.

—  Tudopmarito nmpo creniaqbHMII 3aXICT, IO HALAETHCS
NIpupofHOMY cepefoBuiy, fuB. y Pospini I1.2.1. Buie.

(1) Spepua 36pos

Spepua 36post Mae cepito3Hi TyMaHITaApHI HACTIAKM, BUK/IMKAHI BUJiIEH-
HAM TeIUIa, BUOYXOBOI XBWICK Ta BUIIPOMIHIOBaHHAM, CIPUYVHEHVMU
ANEPHUM BUOYXOM, ILIO CYIPOBOPKYETbCS HMOIIMPEHHAM LMX CUJI Ha Be-
nuKi Bigcrasi. [leToHalis sanepHoi 306poi B HaceleHUX MyHKTaX abo mo6musy
HUX MOJX€ TPU3BECTU [0 BENMYE3HOI KiIbKOCTi KePTB Ta 3HAYHOI MIKOAM
It GUBINbHOI iHPPACTPYKTYPH, 110 YHEMOX/IMBIIOE HalaHH:A e(DeKTUBHOI
MEJMYHOI Ta I'yMaHiTapHOI JOIIOMOTY 6e3mocepenHbO micst 1boro. barato
MOTEPII/INX 3TOJOM HiIfAI0ThCA IIPOMEHEBIN XBopo6i a60 IEeBHUM BUIAM
paky. 3 4aciB IIepIIOro i €fMHOr0 BUKOPUCTAHHA sAfepHOI 306poi B Xipocimi
ta Haracaki B 1945 pori, MbkHapoznHa cIIiibHOTa modana 60poTucs i3 3a-
KOHHICTIO si/iepHOi 30p0I BifIOBIfHO KO MI>XHAPOFHOrO IpaBa.

Hapasi MI'TI npsimo He 3a60pOHsi€ BUKOPUCTAHHA AfePHOI 36poi B 36poit-
HMX KOH(DiKTax.”* Y cBO€My KOHCY/IbTaTMBHOMY BUCHOBKY 1996 poxy MC

292 Kousentis mpo 3abopony ximiunoi 36poi, Cr. I(5); SMITL, Hopma 75.
293 3MITI, Hopma 73.

294 Tudopmanio mMpo oAbl IOAIL, OB’ sA3aHi 3 KOHTPOIEM HaJ, 030POEHHAMMU B Tramysi
siiepHoOl 30poi, AUB., HAIPUK/IAL, y JJoroBopi mpo 3a6opoHy sepHoi 36poi B JIaTMHCbKiiT
Awmepnui Ta Kapubcepkomy 6aceiini, 14 mororo 1967 poxy.
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OOH piiiioB BUCHOBKY, 1[0 BUKOPUCTAHHS sIePHOI 36pOi «3arajioM Cye-
peunTb» npuHIMIaM Ta HopmaM MITI, mpote /oMy He BamoCh «JOCATTI
OCTaTOYHOTO BJICHOBKY IIPO 3aKOHHICTb UM HE3aKOHHICTb BMKOPUCTAHHA
AnepHoOi 36poi Iep>KaBol0 32 BUHATKOBYX 0OCTaBUH CaMO3aXUCTY, KOJIM TTifl
3arpo3010 caMe iCHyBaHHs fepkaBu».”> Opnax, MC OOH 3asHauus, 110
Zep>xaBu 3000B’s13aHI BECTI IEPETOBOPY 3 METOI0 SIIEPHOTO PO33OPOEHHS.

Y 2011 poni Pyx oHOBUB CBOIO IOSMIIIO I[OAO SAflepHOI 30poi, BKasyoun
Ha Te, L0 JIOMY «BaXXKO Iepefi0adunTit, K Oyfb-sgKe BUKOPUCTAHHA sfiep-
HOI 306poi MOXXe BifNOBiZaT! HOPMaM MDKHAPOZHOrO TyMaHITAPHOTO Ipa-
Ba, 30KpeMa IIpaByIaM I[0I0 PO3Pi3HEHHS, BXXUTTS 3al00DKHMX 3aX0fIiB Ta
IPONOPLITHOCTI».*® BiH Tak0oXX 3p00OUB icTOpUYHE 3BepHEHH A, 3aK/IMKAI0YN
Iep>xaBu 3abe3neunTy, wob syepHa 36post Oiyble HIKOMM He BUKOPUCTOBY-
Baslacsl, He3a/IeXKHO Bifj IXHIX IIOIVIAAIB Ha 3aKOHHICTb TaKoi 30poi, a TAKOX
TepMiHOBO OpraHi3yBaTH i IPOBECTH MEPErOBOPH 110710 3a60POHY BUKOPU-
CTaHHs Ta IIOBHOI JiKBifawil saepHol 36pol Yepes I0PUANIHO 0OOB A3KOBY
Mi>KHapOJIHY YTOfy.

5. IOpupuyHa onjiHKa HOBOI 30poOi Ta TeXHOMNOTIiI BelleHHs BillHI

Crarra 36 JJomarkosoro mportokony I Bkasye: «I[Ipu BuBYeHHi, po3pobui,
npupbaHH] 4y OpUITHATTI Ha 030pO€EHHs HOBMX BUAIB 36poi, 3aco6iB a6o
MeTOfiiB BefileHHA BiitHM Bucoka JJorosipaa CTOpoHa IOBMHHA BU3HAYNTH,
4 mifimazae ix 3aCTOCYBaHHs, 3a AesIKUX a00 3a BCix 06cTaBuH, i 3a60po-
HY (...) MDKHapogHoro npasa». O60B 30K IIPOBOANUTY IOPUAVYHY OLiHKY
HOBOI 30p0I 3aCTOCOBYETHCA SK Iifi Yac 30pOITHOr0 KOHGIIIKTY, TaK i B MUp-
HUIT 4ac, i Mae Ha MeTi 3abe3meunty, 11106 36post, po3pobieHa, BUTOTOBIe-
Ha 260 3aKyIUIeHa [iep>kaBaMy, BiAnoBigana MDKHApOZHOMY mpaBy. bimbur
KOHKPETHO, METO0 OLIHKM 3601 € 3an06iraHHs BUKOPUCTAHHIO 30POi, 1110
3aBX/Y [MOPYIIYBaTUMe MiXXHApOJHe IIPAaBO Ta 0OMeXXeHHS BUKOPUCTAHHA
TUX BUAIB 030POEHHA, AKi B IeIKUX 00CTaBMHAX NOPYLIYBaTUMYTb MiXHa-
ponHe mpaBo. O60B’A30K MPOBOAUTH OL[iHKY 36POi TAKOX 3aCTOCOBYETHCA
IO BCiX [iepKaB, He3aJIeKHO Bifi IXHIX JOrOBIpHMX 3000B’s3aHb, OCKIIbBKYI
BOHI HECYTb IOPUANYHY BiAOBiZaTbHICTD 3a JOTPUMAHHS 3a00POHM I[Of0
BUKOPMCTAHHSA 3a60pOHEHOT 36poi a60 BUKOPUCTAHHS 3aKOHHOI 36poi 3a60-
POHEHUM CIIOco060M.*”

CucremaTnyHa Ta BcebGiuyHa OPMAMYHA OLiHKA KOXXHOI HOBOI CHCTEMU 03-
OpOEHHS Ma€ BaX/IMBe 3HaUeHHs st 3abesmedeHHs mosaryu fo MITI Ha

295 ICJ, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38), para 97.

296 Working toward the elimination of nuclear weapons, Resolution 1, Council of Delegates,
Geneva, 2011. Jocryn 3a nocunanuam: http://www.icrc.org/eng/assets/files/publications/
icrc-002-1130.pdf

297 Jlus. XK I-1V, CninbHa cT. 1.


http://www.icrc.org/eng/assets/files/publications/icrc-002- 1130.pdf
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npaktuni. GakTU4HO, y IPOBeNeHHI I0PUIMYHOI OLIHKY II€BHOI CHCTEMU 03-
OpOEHHSI JlepyKaBa [IOBMHHA BUSHAYNUTI, «4J1 He Oyze 1i 3B1yaitHe a6o 0diKy-

28 jHake

BaHe BYKOPMCTAHHA 3a00pOHEHMM 3a JiedKMX ab0 BCix 06CcTaBMH»,
KKy4J, 94U MOXKe Ll cucteMa 30pol OyTy npudammoro Il BUKOPUCTAHHS
BigmoBinmHO 70 MI'TI. BinnoBigpb Ha Iie MUTAHHSA 3a7€XNUTD Bill TOTO, Y BCA YN

JIMIIIe YaCTHHA CUCTeMU 30poi 3a OKpeMux ab0 Oyfb-sKMxX 06CTaBMHAX:

o  Oyne 3abopoHeHa BifTIOBIZHO [0 KOHKPETHOTO IOTOBOPY IO
36poro;

o Oyne posrisHyTa K 36posi HeBUOIPKOBOI Ail;

e MOXe IPU3BECTU [0 HAAMIPHUX YIIKOKeHDb ab0 3allBUX CTPaXK-
IaHb, 260 0O MAacHITaOHOI, TOBTOTPUBAIOL Ta CEPITO3HOI LIKOMM
IPUPOFHOMY CEPEOBUIILY;

o OyJe cymepeunTy «ITPUHIIUIIAM TYMaHHOCTI» a0 «CYCIiNnbHOI CBi-
nomocTi» ([Jexmapariss Maprenca).

Ha npaktuii Bimme 36poi 3aBXXAM 3a/I€XXKUTh Bifl IOETHAHHS il KOHCTPYKILii
Ta crloc06y BUKOPMCTaHHA. TOMy, OLJiHIOI0YM 3aKOHHICTh KOHKPETHOL 36po'1',
opras, L0 IPOBOJUTDH OLIiHKY, IIOBMHEH IIPOBECTY [eTajbHUII aHaji3 He
JMIlIe KOHCTPYKIII Ta XapaKTepUCTUKY 30poi, ajie il MiCIis Ta Yacy IIaHo-
BaHOTO 3aCTOCYBaHH:.

CporopHi, 3 OI/IARY Ha MIBUAKMIT POSBUTOK HOBMX TEXHOJIOTiN 36poi, TaKux
K BUCTAHLIHO KepoBaHi 0e3iTOTHUKY Ta Bce Oi/blll aBTOHOMHI po6o-
TH, KibepHeTNYHI MOKIMBOCTI, HAHOTEXHOJIOTII Ta MimiTapusaris KocMmid-
HOTO IIPOCTOPY, 0OOB’SI30K CUCTEMATIIHO IPOBOAUTI OLIHKY 3aKOHHOCTI
36poi Mae ocobnuBe 3HaueHHA. MoO)KHa cKasary, 10 TaKuil 060B 30K Ta-
KOXK MO>Ke BUIIMBaty 3 [leknapanii MapreHca, 1110 BBa)Ka€TbCA 3BUYAEBUM
npasoM. MC OOH, o6rosoprotoun «ocHOBHI npuHimmm» MITI y cBoemy
KOHCY/IbTaTHBHOMY BUCHOBKY IOZIO sifiepHOI 36poi, BU3HaB, 1o [leknapa-
1ist MapreHca «BusBmiacs e(eKTUBHUM CIIOCOOOM BpaxyBaHHs IIBYIKO-
IO PO3BUTKY BillCbKOBMX TeXHOJIOTiN».* BigTak 306pos, sika He CylepednTh
Oynb-sAKuM icHylounM HopMaM porosipHoro MITI, Bce ¢ Taku Mo>ke BBa-
JKaTVCsA He3aKOHHOIO, AAKIO BU3HAETbCA, 1[0 BOHA CYyNepeYUThb NPUHIUIIAM
MDKHapOJHOTO IPaBa, AKi BUIIMBAIOTD i3 3BMYAE€BOTO IIpaBa, IPMHINIIB
TYMaHHOCTi 260 BMMOT cycminbHOI cBifoMocTi. Ist exmapauis mae 4itko
3pO3yMiTH, 1[0 3ara/IbHi IPMHINMIIN Ta LIHHOCTI, SIKi CTamM HPUYMHOI 06-
MEXKEHHA BiJICbKOBUX Iifl IPOTATOM BCi€l iCTOpil, 3a/IMIIAOTbCA aKTyaslb-
HUMMJ i B YMOBaX Cy4aCHOTO CTPIMKOIO PO3BUTKY TEXHOJIOTiNl 030pOEHD.
Hanpuxian, xoua MITI npsamo He oOMeXye JOIYCTUMICTb aBTOHOMHVX
crcTeM 36poi, cepito3Hi eTM4Hi Mpo61eMy, 110 IOTPeOYITh PO3IIALY 3 HO-

298 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 6), para 1469.

299 IC]J, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38), paras 78 ff.
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HisHaTuca 6inpure (MeTogu Ta 3aco0M BeIeHH BiiTHI

VLAY «TYMaHHOCTI» Ta «CYCIIIbHOI CBiTOMOCTi», MOYKYTb BUHUKHYTI, KOJIN
e ThCA MIPO fAe/IeTyBaHHA PillleHb «KNUTTS Ta CMePTi» aBTOHOMHJM Mally-
HaM. OT>Xe, He3Ba)Kal04M Ha Te, IO Ile He PETyIATOPHE I0NI0XKeHH, Jlekna-
pauis MapTeHca, TMUM He MeHIIle, Hala€ HeOOXiIHI BKasiBKY IOJO TAyMa-
YeHHs, 3aCTOCYBaHH:A Ta BHECEHHS 3MiH [0 OKpeMUX MON0KeHDb BiiMOBiTHO
10 06’exra ta uinern MI'TI saramom.

—  DBinbw geranbHy iHpopMmauito npo Jekapaniio MapreHca fuB. y
Inasi 1.11.3.

HesBakaoun Ha Te, 110 IOPUANYHI BUK/IUKY, 1[0 BUHMKAIOTD IIiJ] 4ac OLiH-
K TaKUX CUCTEM, MOXXYTb OYTI BaXX/IMBYMU, MU He OyZIeMO TYT HeTaIbHO
06roBOpIOBATH i MUTAHH. []/I1 HAIINUX I1i/Iell JOCTaTHBO 3a3HAYNUTH, IO ic-
Hytoui Hopmy Ta npyuHIyy MI'TI 3acTOCOBYIOTbCSA K0 6Yb-5KOI TeXHOOTI],

II{0 BUHMKAE B rajysi BupoOHuursa 36poi.’”

) 300

ICRC e-learning module, The means and methods of warfare. [loctym 3a mo-
cwnaHHAM: http://www.icrcproject.org/elearning/en/ihl/M7/index.html

William Boothby, Weapons and the Law of Armed Conflict, Oxford University
Press, 2009, 464 pp.

Michael Schmitt (ed.), Tallinn Manual on the International Law Applicable to
Cyber Warfare, Cambridge University Press, 2013, 215 pp.

Nils Melzer, Human Rights Implications of the Usage of Drones and Unmanned
Robots in Warfare, European Parliament, Directorate-General for External
Policies of the Union, Directorate B, Policy Department, Brussels, 2013.

Dominique Loye and Robin Coupland, “The 1899 Hague Declaration
concerning expanding bullets: A treaty effective for more than 100 years
faces complex contemporary issues,” IRRC, Vol. 85, No. 849, March 2003,
pp. 135-142.

Cordula Droege, “Get off my cloud: Cyber warfare, international humanitarian
law, and the protection of civilians,” IRRC, Vol. 94, No. 886, Summer 2012,
pp. 533-578. JIOCTYIIHO TaKOX POCIiICbKOI0 MOBOI0: https://www.icrc.org/
ru/doc/resources/documents/article/review-2012/irrc-886-droege.htm.

“Means of warfare,” IRRC, Vol. 87, No. 859, September 2005. JocTymHO
TaKoX pocilicbkor: CpexncrBa Beenust BoyHbl // MIKKK. 2005. Ne 859.

300 Yci moxymentnn MKUX focTymHi 3a mocumaHHAM: WWW.icrc.org
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HocrymHo 3a mocwmanHAM: https://www.icrc.org/ru/international-review/
sredstva-vedeniya-voyny

“Methods of warfare,” IRRC, Vol. 88, No. 864, December 2006.
“New technologies and warfare,” IRRC, Vol. 94, No. 886, Summer 2012.

ICRC, A Guide to the Legal Review of New Weapons, Means and Methods of
Warfare: Measures to Implement Article 36 of Additional Protocol I of 1977,
ICRC, Geneva, 2006.

Geneva Academy of International Humanitarian Law and Human
Rights, Weapons Law Encyclopaedia. Joctyn 3a mocumanuasam: http://www.
weaponslaw.org

Ak 3axou 3axuwac nio wac eivtnu?

Cmpasa Ne 62, MC OOH, KoHcynbTaTuBHMII BUCHOBOK IIPO fAfiepHE 03-
6poenHs (pociiicbkoio MoBo CrpaBa Ne 46).

Cmpasa Ne 80, Crionyueni IllTaru, FOpuanynmit MeMOpaHgyM: BUKOPVCTaH-
HJ JIa3epiB K MPOTUIIXOTHOI 36poi (pociiicbkor MoBoto CrpaBa Ne 64).

Cmpasa Ne 92, BiiicbkoBuii cyp, Cionyuennx IlltaTis y Himewunni, CygoBuii
nponec Hax CkopueHi Ta iHmymMu (pociiicpkoro Moo Cripasa Ne 76).

Crpasa Ne 179, CIITA, Kanityanis mip gac Bittau y Ilepcbkiii 3atoui (pociit-

cpKoI0 MoBOI0 CripaBa Ne 151).

VI. OKPEMI IINTAHH/, IO BUHNKAKTD Y KOHTEKCTI
HEMDKHAPOJTHUX 35POMHIX KOH®IIKTIB

Xoya ocTaTouHuit npoekT JomarkoBoro mpoTtokony II MicTuB ¢pakTU4IHO Ti
>K HOPMI 1LJOf{0 BefleHHs1 60710BUX Aill, o it JogaTkoBuit mpoTokon I, mait-
>Ke BCi BOHU Oyny BUIyYeHI 3 POEKTY B OCTAHHIO XBUIMHY B HAMaraHHi
TOCATTH KOHCEHCYCy LIONO «CrpoleHoi» Bepcii IIporokony. Ilpmynnoro
L[BOTO KPOKY 6y/10 6a>kaHHs 6ararboX JOTOBIPHUX [EP)KaB He CTBOPIOBATI
BP)XEHHS, 0 aHTUYPAJOB1 36p017[Hi CUJIN, TIOBCTAHCHKI TPy Ta iHIIi He-
Iep>KaBHI CTOpOHU KOHQIIIKTY, sAKi 6epyThcs 3a 30poio, 11[06 60pOoTUCh ITPO-
TV CBOTO YPSAY, MOI/IM 6 CKOPUCTATICSA OYb-sIKUM PiBHEM 3aKOHHOCTI a60
npusineis. Ik Hacniflok, cydacHe porosipne MITI, mo peryntoe HemiKHa-
pornHi 36poitHi KOHQIIKTH, He MICTUTh KOHKPETHOI I7IaBM PO BeleHHsI 60it-
OBUIX Iil1, ie 6 BUSHAYA/INCH OCHOBHI TepMiHN, TIOB s13aHi 3 60TOBMMU [isIMIL,
Taki SIK «UBIIBHI 0cOOM», «30pOTiHI CraM» Ta «Hamamn», abo HOpMHU, sIKi
6 ImeTarbHO PEryIoBaIM MUTAHHA MiATOTOBKM Ta IIPOBeNEHHA BilICBKOBUX
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onepauiii. Hespakaoun Ha 1e, ciiibHa cTarTsA 3 Ta JogaTKOBUIL IPOTOKON
II dpaxTyHO BimOOpPaXKalOTh TaKy XX JIOTiKY, fAK i morosipHe MITI, mo pe-
TYIIIO€ BefleHH:A 00OBUX Aiill y MbKHapO#HUX 36poitHuxX KoHikTax. OTxe,
Bci nonoxxenns MITI, ki perymooTs HeMbKHaponHi 30poiiHi KOHGIIKTH,
€ OZHAKOBO 00OOB’SISKOBMMIM JyIs1 BCIX CTOPIH, 1[J0 BOIOIOTD, HE3a/TEXXHO Bif
TOTO, € BOHU [Jep)XaBamyu ab0 Hefep>kKaBHUMM 306pOitHUMM Tpymamu (pis-
HonpasHicmv cmopit, w0 sorwrwms). Kpim toro, JomatkoBuit mpotokon 11
(dakTIYHO KyOIIO€E BinNoBinHi Mo/10>keHHA JJoIaTKOBOro IIpoTOKONy I y KOH-
TeKCTi npsAMOI 3a60poHM He JaBaTy momjamn’™
302 06’eKTiB, AKi HEOOXigHI I BUDKMBAHHA LIMBI/IBHOIO HACE/IEHHS,
% @ TaKOXK KYTbTYPHUX

i HamafiB Ha IMBiIbHE Hace-
JIEHHSI, 303
YCTQHOBKM Ta CIIOPYAM, LIIO CTAHOB/IATH Hebe3IeKy,

06’eKTiB Ta MicILlb IOK/JIOHIHHA.>"

1. 3axmcT HMBiTbHOIO HaCeTeHH

®axruuaHo, gorosipae MITI, 110 3aCTOCOBYETHCS B HEMDKHAPORHNUX 36pOIi-
HUX KOHQJIKTaX, I'PyHTYETbCA Ha TOMY XX KapAMHAJIbHOMY PO3MEXyBaHHi
MK 6OJIOBMKaMM Ta UMBIABHUMU ocobamu, Ak i MITI, wmo perynwoe Mix-
HapopHi 36poitHi KoudmikTu. Y MITL, mo perymoe HeMiXXHaponHi 36poii-
Hi KOH(IKTY, TepIla KaTeropisi OXOIUIIOE «30pOVHI CHIN», «aHTUYPSLOBI
36poitHi cumu» Ta «iHII OpraHi3oBaHi 30pONHI Ipymu», KOTPi IPOBOAATH
«be3repepBHi Ta y3TOKeHi BiiICbKOBI Omepanii» mify «BiAIOBifaIbHIM KO-
MaHJYBaHHAM», TOJi K JIpyra KaTeropis OXOIIIOE «IVBiTbHE HACeIeHHA»
Ta «OKPeMUX IMBIIBHUX 0Ci0», AKI «<KOPUCTYIOTHCA 3araIbHUM 3aXUCTOM Bif|
He0be3IIeK, 1110 BUHMKAIOTh BHAC/TIOK BiJICbKOBYX OIepaLii, AKi IPOBORATD-
cs1 uyMu 36poitHUMY cumamu abo TpymaMu».* BignosigHo, npsmi Hamagu
Ha I[[MBi/IbHe HacCe/eHHS Ta OKPEMUX LMBITBHUX OCi0, a TAKOXX BUMHEHHS
aKTiB HACW/IbCTBA a00 IIOrPO3U HACUIBCTBOM, OCHOBHOIO METOIO SIKUX € I10-
IIVPeHHS TepOpy cepef LUBIIBHOTO HAaCe/IeHH, CYBOPO 3a00pOHAIOThCA.>”
IlvBibHE HaceNIeHHA Ma€e IIPAaBO HA TaKMil 3aXUCT 3a OyAb-AKUX 0OCTaBUH
o J1 mmif 9ac IXHbOI 6e3mocepenHbol yuacTi y 60i10BMX Aisax.**®

HesBaxkaroun Ha Te, mo porosipHe MITI npsmo He BuMarae Bif Tux, XTo
IUIaHY€ Ta 3[IIICHIOE BiliCbKOBI omepaliil y HeMbKHapOZHUX 30POIHMX KOH-
¢rikTax, BXUBATH IPAKTUIHO MOXIMBYX 3alI0ODKHIX 3aXO0MiB IIif Yyac Ha-

301 JIIIL Cr. 4(1).

302 [MIIIL, Cr. 13.

303 [OI11I, Cr. 14.

304 [MOITII Cr. 15.

305 [JIIII, Cr. 16.

306 JKKI-IV, Cuinpna ct. 3; JITII, Crarri 1(1) Ta 13(1).
307 [JIIII, Cr. 13(2); 3MI'TL, Hopmu 1 ta 2.

308 [AIIIL Cr. 13(3); 3MITI, Hopwma 6.



BEAEHHS GOMOBUX 1N

143

IajiB Ta 3 METOIO HelfTpaisanii Hac/liKiB [[UX HamagiB abo yTpUMyBaTHUCh
BiJ| 31i/ICHEHHA HaNaJiB, AKi, K O4iKYETbCA, MOXKYTb COPUYMHUTY HaIMipHY
BUIIAJKOBY LIKOAY LIMBIILHUM 0co06aM Ta IMBIIBHUM 00 €KTaM, BillIOBifHi
HOJIOXKEHHS, 1JO0 3aCTOCOBYIOTbC B MDKHApORHUX 30pOiHMX KOHGIIKTaX,
BBa)KalOTbCA TAKMMI, 110 3aCTOCOBYIOTbCA SIK 3BMYAEBE IIPAaBO B HEMiKHa-

PORHUX 36pOitHIX KOHGIIKTaX TaKOX.>"”

2. Opranisosani 36poiiHi rpymnn

Toit ¢akr, 110 B yMOBaX HEMDXHAPORHOTO 36pOITHOr0 KOH(QIIKTY He icHye
¢$bopMaIbHOTO HMPUBiTE0 KOMOATAHTA, He 03HAYAE, 1110 OOITOBI CH/IM CTOPIH,
IIJ0 BOIOIOTD, € LIUBI/IbHUMY 0cO6aMI. 3ara/IbHOBU3HAHO, 1[0 YYaCHUKU fiep-
JKaBHMX 30pOITHNUX CUIT He KBasIipiKyI0ThCs AK LMBIIBHI 0co6u, a popmyItio-
BaHHsI Ta JIorika cIripHoi ctarTi 3 Ta JogaTkoBoro nporokony Il mepenbava-
I0Tb, III0 Te XX CaMe CTOCY€ETHCS i1 YIaCHUKIB OpraHi30BaHMX 30POIHMX IPYIL.
Kpim Toro, mpaxkTuKa fiep>kaB MiTBEPXYE, [0 YIACHUKM OpPTraHi30BaHUX
36pOITHMX TPYIL, SIKi BOIOIOTH Ha 0L CTOPOHM KOH(IIIKTY, IO He € AepKa-
BOIO, BTPAvyaroTh CBill CTaTyC LMBIIbHUX 0cib i 3arajiom MOXYTb 6yTM 3a-
KOHHOIO LIi/I/IFO /I aTaK TaK CaMo, AK i KoMOaTaHTH Iep>KaB B MDKHAPOHIX
36portHux KoH(mikTax. OT)Ke, B 3arabHOMY CEHCI 1 I Liell IpUHINITY
po3pisHeHHsT 60ITOBMII TIEPCOHAN CTOPOHY KOHQIKTY, 110 He € ePXKaBOIo,
iHOAi TAKOXX HAa3MBAIOTD «HO0ITOBMKaMI» ab0 «HENMpPUBimeitoBaHMMI KOMOa-
TaHTaMID».

OpranisoBani 36poitHi IpyIyu yTBOPIOITH 36poitHi cimm (To6TO BilicbKOBe
KPWIO) CTOPOHM KOH(IIIKTY, [0 He € JepXKaBolo, 1 IX He MOXHa IUTyTaT! 3
CaMOI0 CTOPOHOIO (HAIIPUK/IAf, 3 yciMa yJacHMKaMM MAacOBMX 3aBOPYIIEHb
a00 IMOBCTAHHA, BKIIOYHO 3 IOJMITUYHUM YU aAMIHICTPaTMBHUM KpPUIOM)
a60 iHIIMMM JOTIOMDKHMMY CeTMEHTaMM IIMBiIbHOTO HaceneHHs. Komn va-
CTMHA 30POITHUX CUJI BUCTYIIAE IIPOTH BIIACHOTO YPARY, YIACThb B TAKUX «aH-
TUYPSIOBYX 30POITHIX crtax» (x04a 6 criouarky) Oyze 3amexxart Bifj Tux ca-
Mux ¢pOpMaTbHUX KPUTEPiiB, AKi BUSHAYAIOTD Y4aCTDb B YPALOBUX 30pOITHUX
cwnax. Ilpore, iHmmi opraHisoBaHi 30poiiHi Ipymu yTBOpeHi, 3pe6inbuIoro,
3 0cib 3-TIOMiXX IIMBIbHOTO HaceleHH:A. Y 6ararbox 36poitHNMX KOHPIiKTax
MIpHe HaceJleHHs MOXKe MiITPYMYBaTi CTOPOHY KOHQIIKTY, 1[0 He € fiep-
YKaBOIO, 6araTbMa pisHMMM CIIOco6amit i HaBiTh MOXKe 6paTy 6e3mocepesHIo
y4acTh y 6OMOBMX AisIX Ha CTUXIIHIN, cHOpafudHiil ab0 HeopraHi3oBaHiil
ocHoBi. IIpoTe, s Hineit NTpUMHINIY PO3Pi3HEHHSA BOHM HE MOXYTb PO3-
IJIAATHCA SIK YYaCHMKM OpraHi3oBaHOI 30pOITHOI IpyIiy, AKIIO BOHU He Oe-
PYTb Ha ceOe BUKOHaHH: OesepepBHOI 60710BOI PYHKIIII CTOPOHY, 1[0 BOIOE
(To6TO 6e3mepepBHOI PyHKIL, 110 Hependadae IXHIO 6e3MOCEPETHIO YIacTh
y 60710BUX f1isiX). BesnepepBHa 60iioBa QyHKIIisA He O3HAYAE, 1[0 BOHU MAIOTh

309 3MITI, Hopmu 14-24.
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IpaBO Ha IpMBiNeil KOMOaTaHTa, CTATYC BilICbKOBOIOIOHEHOrO abo Oy/b-
AKy iHnry GopMy iMyHITeTy Bifj CyoBOTO IIepeciflyBaHHA 3a HaIlioOHaTbHUM
3aKOHOJJaBCTBOM 32 3aKOHHI BiiicbKOBi f1ii. CKopillle BOHa BCTAaHOBIIOE YiTKy
¢$yHKIIOHANMBbHY BifMIHHICTD MDXX Y4aCHYKaMy OpPraHi30BaHUX O0JIOBMX CHIT
i quBinpHKMM HaceneHHAM. OTXKe, Oepydn y4acTb Y MDKHAPORHUX 30pOITHIX
KOH(IIKTaX, YYaCHUKY 30POIHUX CUJI MAIOTh «IIpaBO» OpaTu besmocepen-
HIO y9acTb y 00IOBYX AisfX Bif iMeHi cTOpoHw, 110 Booe (npusineti komba-
Manma), a yIaCHUKM OPraHi30BaHMX 30POMHUX TPyH y HEMDKHAPOSHIX
30pOiHNX KOH(QIKTaX BONOAIIOTh «pYHKIi€0» BUMHATK Taki aii (6otiosa
PyHkyin). Y migcymMKy, K i B MDKHapOFHMX 30pOitHMX KOHQIIKTaX, auiie
y4aCHMKM OOJOBUX CMJI BTPAYalOTh CBill IVBIIBHMII CTATYC Ta 3aXMCT; HO-
C/IiJOBHUKMY, IPUXVIbHUKM Ta IOMITUYHI 4K peliriiiHi niiepy 3anmanTh-
Cs1 9aCTMHOIO LMBIIBPHOTO HACE/IEHHS 11 MOXYTb Oy MiffiaHi Haafy e
TOfi, KO/u BOHU OepyTh 6e3IocepefHIo yIacTb y 6011oBux aisx.*'

—  JIuB. TaKOXX KpUTepil yIacTi B Hepery/LIpHUX 30POITHUX CHIaX ¥

MbKHapopgHux 36poitHux KoH¢ikrax y Pospgini I.1.a. Bue.

3. BiiicpkoBi i, HuBinbHi 06’€KTI Ta 00’ €KTH, IO
3HAXOMATHCS IiJT CeniaIbHIM 3aXICTOM

Jorosiprae MITI, 110 3aCTOCOBYETHCSI B HEMDKHAPOZHUX 30POIHMX KOH-
¢drikTax, BU3HAUa€ BillCbKOBI Ta LMBIMbHI 06’€KTM 32 [OITOMOTOK aHAJO-
TiYHUX TepMiHiB, o i1 JlogaTKoBMil MPOTOKON I y KOHTEKCTi Mi>KHapOHUX
36poitHux KoHGmKTiB.*"' BifoBigHI MONMOXKEHH, SAKi 3a60pOHAIOTH 3Aiic-
HEHHS HamafiB Ta pelpecaniil IpoTH LUBIIbHMUX 06 €KTIB Y MDKHAPOFHUX
36poitHMX KOH(MIIKTaX, BBKAIOTHCS TAKUMI, IO 3aCTOCOBYIOTBCS SIK 3BU-
JaeBe IPaBO B HEMDKHAPOAHUX 30poitHIX KoH(rtikTax Takox.*'? Kpim Toro,
Homarkoswuit mportokor II mpsMo mepen6adae CrerianbHuit 3aXUCT 06 €KTIB,
HeoOXiHMX [JIA BIYDKMBAHHA LMBIIBHOTO HACE/IEHHA, CIIOPYH, 110 MICTATH
He6e3MevHi CUIN, Ta Ky/IbTYPHUX IIHHOCTEN, a TAKO>K BUKOPUCTOBYE MOfi6-
Hi TepMiHM IO THX, IIIO Bi0OPa)KaloThCs B IMONTOKEHHSIX, 110 3aCTOCOBYIOTh-
cs1 'y MbKHapopHuX 36poitHux KoHomikrax.’"® 3okpema, Hpyruit I[Ipotokon
1o laaspkoi KOHBeHIIii Tpo Ky/IbTYpPHI LiHHOCTI owmmpioe fiito KoHBeH1ii Ha
HeMbKHapopHi 36poitHi KOHQIIKTIL.

310 Odiuiitny mo3uuito MKUX 3 poro nutanss qus. y N. Melzer, Interpretive Guidance, op.
cit. (note 130), Section II.

311 IIporoxon II i3 mompaskamu o KoHBeHIIil Ipo KOHKpeTHI BUAM 3BI4altHOI 36poi, Ct. 2(6)
ta (7). JQus. Poamin II.1.

312 3MITI, Hopmu 7, 10 Ta 148.
313 JIIIII, Crarri 14-16.
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4. PerymoBaHH:A BUKOPUCTaHHA 30poi B HeMiKHapOIHMX
30poitHIX KOHQTKTaX

CminbHa ctaTtTa 3 Ta JomaTkoBuit mpoTtokon Il He MiCTATH JKOIHUX 3araib-
HIX IOJIOKEHb, IO PETy/IIITh BUKOPUCTAHHS IE€BHOI 30poi B HeMiKHa-
ponHux 36portHnx KoHmikTax. [Ipore, sIK «6a30B1 HPUHIUIIN» 3BUYAEBOTO
MIDKHapOJHOTO ITpaBa, IPMHINI PO3pi3HEHH:, 3a00pOHa HaHeCEHHA 3ali-
BUX CTpaXpaHb Ta Jlekmaparis MapTeHca perymolTh 3aKOHHICTb 36poi B
Oynp-sikoMy 36poitHOMY KOH(IIIKTI, 30Kpema 71 HeMbKHapomHOMY.>* Sk
cnipasepynBo 3asHauuB MKTIO, «ememeHTapHi MipKyBaHHA MIOAHOCTI Ta
3I0POBOTO ITIy3[y JEeMOHCTPYIOTb aOCYPHHICTb HYMKM, IO 3aCTOCYBAaHHS
nep>xaBamu 30poi, 3a60poHeHoi mif Yac 30poitHMX KOHDIIKTIB MiX co6010,
Mo>Ke 6y TH JO3BOJIEHO ITPY IIPMAYLICHH] TOBCTaHb CBOIX I'POMaJIAH Ha B/Iac-
Hiit Tepuropii. Illo € HemOAAHNM Ta, BiIOBi[HO, 3a60pOHEHNM Mij] Yac MiX-
HApOJHMX BOEH, € HEMIOJAHNM Ta HENPUIHATHUM IIifl Yac IPOMaITHCbKUX
3aBopyLIeHb».*"> OTxKe, HI3Ka 3a00POH 260 0OMEXXeHb 11010 EeBHNX BUAIB
30poi 3aCTOCOBYETbCA AK 3BMYAEBE IIPABO B HEMDKHAPONHMUX 30POIHIX
KOH(ITIKTaX, BKITIOYHO 3a00POHOI0 Ha 3aCTOCYBaHHA OTPYIHOI, biomoriynoi
Ta XiMi4HOI 3601, 3aC/iITI00Y0i Ta3epHoI 36poi, BUOYXOBUX Ta €KCIIAHCUB-
HIX KYJIb, @ TAKOX 30O, sIKa 3aBJla€ OCHOBHY LIIKOJY y/IaMKaMU, sIKi HEMOX-
JIMBO BUSABUTH, IOPsJ] 3 OOMEXEHHSAMM Ha BUKOPYMCTAHH 3alla/lioBaTbHOIL
36poi Ta MiH, MiH-[TaCTOK Ta iHIINX IPUCTPOIB.*'

3pocraoue BM3HAHHs TOTO, LIO IyMaHiTapHi 3a00pOHM Ta OOMeEXeHHs
BUKOPUCTAHHS IIeBHOI 30pol IMOBMHHI 3aCTOCOBYBATMCS OJHAKOBO B YCIX
36poitHMX KOH}IIIKTaX, TAKOX Bigo6paxeno B IIporoxori II i3 monpasxamn
1o KoHBeH11il Tpo KOHKpeTHi BUIM 3BMYAIIHOL 36po'1', 1O 3aCTOCOBYETHCA K
IO MDKHApORHUX, TaK i O HeMbKHapORHUX 30poitHMX KOHGIKTIB. Takox
CTIiT 3BepHYTU yBary Ha Toil ¢axT, 1o y 2001 poui Crarts 1 Kousenuii 6yma
3MiHeHa Ji/isl TOTo, 1106 noumpuTy Aito uiel KoHBeHnii Ta ii 40TUpbhoX mpo-
TOKOIB y Tt 4ac (i, BifmosinHo, IIpoTokony V) Ha HeMbKHapoaHi 36poitHi
KOHQIIKTI Ta CTOPOHM IMX KOHQIIKTIB, 110 He € fep>xaBamit. 1]e mmproro
€ cdepa 3acrocyBaHH:A KoHBeHIiI Ipo 3a60pony xiMiuHoro 36poi, KonseH-
ii mpo 3a6opoHy npoTuIixoTHMUX MiH Ta KoHBeH1il npo kaceTHi 60enpumna-
M, sIKi 3aCTOCOBYIOTBCS «3a OYAb-AKMUX 00CTaBMH», HE3aJIe)KHO Biff IX 10pu-
AMYHOI Kmacudikaril.

314 [JIIIL Ipeam6yma; 3MI'TI, Hopmu 70 Ta 71.
315 ICTY, The Prosecutor v. Dusko Tadic, op. cit. (note 70), para 119.
316 3MITI, Hopmmu 72-86.
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HisHaTucs 6inpme (OKpeMi NUTAaHHA, 0 BUHUKAIOTh Y KOHTEKCTi HeMi>KHa-
ponuux 36poitHux KoHpmikTiB)*"

Sandesh Sivakumaran, The Law of Non-International Armed Conflict, Oxford
University Press, Oxford, 2012, pp. 386-429.

The Manual on the Law of Non-International Armed Conflict, International
Institute of Humanitarian Law, San Remo, 2006, pp. 18-45.

Jean-Marie Henckaerts, “Study on customary international humanitarian
law: A contribution to the understanding and respect for the rule of law in
armed conflict,” IRRC, Vol. 87, No. 857, March 2005, pp. 188-190. Joctym-
HO TaKOX PpOCilicbKoI0 MOBOI0: XeHKepTc, sKan-Mapn. VccnenoBanue, mo-
CBALIIEHHOE OOBIYHOMY MEXJYHAPOZHOMY yMAaHUTapHOMY IIPABY: JIydIile
[OHMMATh ¥ IIOJIHEe COOIIOfaTh HOPMBI IIPaBa BO BpeMsi BOOPY>KEHHOTO
koudukra // MOKKK. 2005. T. 87, Ne 857, mapt. C. 246-248.

Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in
Hostilities under International Humanitarian Law, ICRC, Geneva, 2009,
85 pp. TocTymHO TaKoX pocilicbkoio MoBo1: Menbiep, Hunbc. Hemocpen-
CTBEHHOE yJacTye B BOEHHbIX JeJICTBIUAX. PyKOBOZCTBO 10 TOTKOBaHMIO ITO-
HATYA B CBeTe MeX/IyHApOJZHOrO ryMaHUTapHoro mpasa. Mocksa, MJKKK,
2017. https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-
uchastie-v-voennyh-deystviyah

Ax 3axon 3axuwace nio yac eivtnu?

Cmpasa Ne 245, Kowirter 3 nmpas mopnuy, [eppepo mporu Komymo6ii.

CropaBa Ne 257, Adranicras, ITacTyX, AKOMY BHa/nOCh BPATYBaTUCH Bif
Halapy.

Cmpasa Ne 272, I'pomaznsancbka BirftHa B Hemarri.

Crpasa Ne 278, Awrona, [onop sik 36post (pociiicbkoro MoBoto Cripasa Ne 227).

317 Yci goxymentnn MKUX focTymHi 3a mocwmaHHAM: WwWw.icrc.org


http://www.icrc.org
https://www.fd.unl.pt/docentes_docs/ma/jc_MA_26125.pdf
https://www.icrc.org/eng/assets/files/other/icrc_002_0860.pdf
https://www.icrc.org/eng/assets/files/other/icrc_002_0860.pdf
https://www.icrc.org/eng/assets/files/other/icrc_002_0860.pdf
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/en/doc/assets/files/other/icrc-002-0990.pdf
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy







I'maBa 4
IlopaneHi, XBOpi Ta MeAMYHA MicCiA

C. Cardon De Lichtbuer/ICRC

[TliBgenne Kipy, [lemoxkpaTndna Pecny6nixa Konro, 2013 p. Epakyallisi 40TMPbhOX JOPOCIMUX Ta
HIICTHOX /IiTEN, TPOE 3 AKMUX CTPAXKMIAIOTD BiJ] CEPIIO3HOTO BUCHAXKEHHS, i3 Biflfla/IeHOro paioHy
B MeJIN4Hi IeHTpu B bykasy.
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Crpykrypa

I.  TlopaueHi, xBopi Ta 0co6u, sKi 3a3HanM KopabenpHol aBapii

II.  Mepu4nanii Ta JyXOBHUI IIEPCOHAI

II. Mepn4aHi popMyBaHH: Ta CAaHITAPHO-TPAHCIIOPTHI 3aco06m

IV. TocniranbHi, Oe3nevHi Ta HeilTpani3oBaHi 30HU

V.  BigmiTHi eMm61emu

VI. 3uukmni 6e3Bictu Ta 3aru6mi

VII. Oxkpemi nuTaHHA, [0 BUHUKAIOTh ¥ KOHTEKCTi HEMKHAPOJ-
HUX 36pOiTHIX KOHQITIKTIB

Pe3rome

— TlopaHeHi Ta XBOpi IOBMHHI OTPMMYBaT¥ B MaKCUMajabHO
MOXXZIIBOMY 0031 1 IKOMOTa BV MEANYIHY TOIIOMOLY,
HeoOXigHY y 3B’s13Ky 3 iXHIM CTaHOM.

— IlopaHeHux, XBopux i 0ci6, AKki 3a3Hanmm KopabenbHOI aBapii,
MeIVYHMII Ta [yXOBHMII IIEPCOHATI, @ TAKOXX Mefu4Hi (op-
MYBaHHS Ta MeJVMYHI TPAHCIOPTHI 3acO06M CIIif 3aXmiaTu
Ta TI0OBA)XATH 32 Oyfb-sKIMX 0OCTaBMH.

—  Mengu4Hnii IepcoHas MOBMHEH CTAaBUTHCA IO TAIli€HTIB He-
yIepemKeHo, He3a/IeXKHO BiJj iXHbOI CTaTi, pacy, HallioHa/Ib-
HOCTI, peJIirii, HOITHYHNX HOI/IAAIB a60 OyAb-AKMX IHIINX
Ofi6HMX KPUTEPIIB.

— HixTo He MO)Xe OyTu 3MyLIEHMII 3[i/ICHIOBATU MEZNIHY
HisSUIBHICTD, 1O CyHEepPeYnTh HOPMAaM MEeITIHOI eTHKY, a60
OyTy IOKapaHMM 3a 3[1/ICHEHHA MeIVYHOI His/IbHOCTI, IO
BiJIIOBi/la€ MeMYHII €TUIli, HE3aJIEKHO BiJ] TOr0, KOMY Ha-
JAETHbCA JOIIOMOTa.

—  MenyuHuil IEPCOHAN He MOXKe MPMMYCOBO HajaBaTu
Oynb-sKy iHpOpMalio, KOTpa MOXKe 3alIKOAUTH IIOpaHe-
HUM 1 XBOpMM a60 IXHIM ciM’sIM, KpiM BUIIafKiB, mepen6a-
YeHNUX 3aKOHOM.

—  Jlo 3arn6nmx MOTPiOHO CTABUTUCS 3 ITOBAroO i 3aXMIATH
BifI IIOHIBEYeHHs Ta 0OKpaJaHH.

—  KoxHoro pasy, Komyu 06CTaBUHM [JO3BOJIAIOTD, 1 0COOMMBO
micst 00MOBUX [ilf, KOXKHA CTOPOHA KOHQIKTY ITOBMHHA
HeTajlHO BXUTH BCIX MOX/IMBMX 3aXOIiB /1A HOLIYKY, 300Dy
Ta eBaKyallii IOpaHeHNX, XBOPKX Ta 0Ci0, sIKi 3a3Hay Kopa-
6enpHOI aBapii Ta 3arnoNMX.
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CropoHnu, 1110 BOIOIOTh, TOBIMHHI BXXUTU BCiX MOXK/IMBMX 3a-
XOZiB I/1s1 067Ky 0Ci0, IPO 3HMKHEHH SKUX IOBiIOMIEHO
B pe3y/nbTaTi 306poitHOro KOHMIIIKTY, 1 HafaT WieHaM IXHiX
cimert Oyfb-sKy iH(pOpMAILiIo PO IXHIO JOIIIO.

HisHaTucs 6inpie >

Health care in danger: The human cost, film, ICRC, 2013. JocTy1I 3a TOCHTaHHAM:
http://www.youtube.com/watch?v=Cr3eknFzhWs Taxox pociiicbkol0 MOBOI0:
https://youtu.be/9VK_a2N5IEc

ICRC e-learning module, Health care in danger: The legal framework. Toctyn
3a mocunanHAM: http://www.icrcproject.org/elearning/health-care-in-danger2/

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War?, ICRC, Geneva, 2011, Chapter 7: Protection of the wounded, sick and
shipwrecked, pp. 195-209.

Larissa Fast, Aid in Danger: The Perils and Promise of Humanitarianism, Uni-
versity of Pennsylvania Press, Philadelphia, 2014, 336 pp.

Alexander Breitegger, “The legal framework applicable to insecurity and vio-
lence affecting the delivery of health care in armed conflicts and other emer-
gencies,” IRRC, Vol. 95, No. 889, Spring 2013, pp. 83-127. Tako>X poiiicbKow0
MoBoi0: bpeliterrep, Amekcanpap. IIpaBoBble HOpPMBI, IpUMEHUMBbIE B
00CcTaHOBKe HECTAOMIPHOCTY U HACWUJIVSI, BIUAIONIEN Ha OKa3aHMe MEeIVKO-
CAHUTAPHOI IIOMOINM B YCIOBVSIX BOOPY>KEHHBIX KOH(IMKTOB U APYIUX
ype3BbryariHbix cutyanuit / MAKKK 2013. Beieprxka n3 Ne 889. T. 95.

Fiona Terry, “Violence against health care: Insights from Afghanistan, Soma-
lia, and the Democratic Republic of the Congo,” IRRC, Vol. 95, No. 889, Spring
2013, pp. 23-39.

Pierre Gentile, “Q&A: Health care in danger,” IRRC, Vol. 95, No. 890, Summer
2013, pp. 341-350.

“Violence against health care: The problem and the law,” IRRC, Vol. 95, No.
889, Spring 2013.

“Violence against health care: The way forward,” IRRC, Vol. 95, No. 890, Sum-
mer 2013.

318 Yci goxymentn MKUX focTymhi 3a mocumanHAM: www.icrc.org


http://www.icrc.org/
http://www.youtube.com/watch?v=Cr3eknFzhWs
http://www.youtube.com/watch?v=Cr3eknFzhWs
http://www.icrcproject.org/elearning/health-care-in-danger2/
https://casebook.icrc.org/doc/book-chapter/the-wounded-sick-book-chapter.htm
https://casebook.icrc.org/doc/book-chapter/the-wounded-sick-book-chapter.htm
https://www.icrc.org/en/doc/assets/files/review/2013/irrc-889-breitegger.pdf
https://www.icrc.org/en/doc/assets/files/review/2013/irrc-889-breitegger.pdf
https://www.icrc.org/en/doc/assets/files/review/2013/irrc-889-breitegger.pdf
https://www.icrc.org/en/doc/assets/files/review/2013/irrc-889-breitegger.pdf
https://www.icrc.org/en/doc/assets/files/review/2013/irrc-889-breitegger.pdf
https://www.icrc.org/eng/assets/files/review/2013/irrc-889-terry.pdf
https://www.icrc.org/eng/assets/files/review/2013/irrc-889-terry.pdf
https://www.icrc.org/eng/assets/files/review/2013/irrc-890-in-conversation-with.pdf
https://www.icrc.org/eng/resources/international-review/review-889-violence-against-health-care-1/review-889-all.pdf
https://www.icrc.org/eng/resources/international-review/review-890-violence-against-health-care-2/review-890-all.pdf
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ICRC, Health Care in Danger: The Responsibilities of Health-Care Person-
nel Working in Armed Conflicts and Other Emergencies, ICRC, Geneva,
2012, 104 pp.

Crpaxpanust 40 000 mopaHeHMX i 3a/lMIIEHNX OMMPATH Ha HOIi 600
B Conbdepino compar 3mycwrio Anpi [roHaHa iHiniooBaty mpouec, Mo
npusBiB o npuitHATTA B 1864 poni B JKenesi nmepmoi Konsenuii mpo
MOJIIIIIEHHA NO/i IOPaHEeH)X i XBOPUX Y PEryIAPHUX apMifiX, a sK 3aXMCHY
eMb671eMy BifICbKOBO-MEIUYHUX CTYXKO OY/I0 MPUITHATO 3HaK — UepBOHUIL

Xpect Ha 6inomy ¢oni*’

. Jo uboro gH:A OFHMM i3 HAaITPariYHINNX acIIeK-
TiB 30pOiTHOro KOHQIIIKTY 3a/IMIIA€ThCA Be/IMYe3Ha Ki/IbKiCTb CTpaXk[jaHb,
KaJTiLTB Ta CMepTeil BiX IIOpaHEeHb i XBOPOO, 1[0 BUHMKAIOTh BHACIIIOK
pyiHiBHOi fii Bilinu. CydacHe gorosipHe MITI BusHae cMepTh, MOpaHeH-
HJ Ta PyiiHALIi}0 HeMUHYYM IOOIYHIM HaC/IifKOM 36pOitHIX KOHQIIKTIB,
aje Ma€ Ha MeTi 3amo6irTH MIOACPKMM CTPOKAAHHSAM TaM, [e BOHU He €
HeOOXimHMMY, 1 MONETINTU IX TaM, e IX BUHMKHEHHIO HEMOXX/IUBO 3a-
nobirtu. Ta cama imes, mo micnsa 6ot mig Conbdepino B 1859 poui cra-
71a MOIITOBXOM fiA AHpi Jl1oHaHa, MPOIOBXNU/IAa HafiuXaT¥ Ha CTBOPEHHA
JKeneBcbkux KoHBeHIiit 1949 poky Ta /logaTKOBMX HPOTOKOJIB [0 HUX,

30Kpe€éMa HOPM IIOOO 3aXVMCTYy INIOPaHEHUX i XBOpHMX, a TaKOX MEINMIHUX

MICiJA.

I. IIOPAHEHI, XBOPI TA OCOBMU, IKI 3A3HAJIU
KOPABEJIbBHOI ABAPII

1. OG6cAr nepcoHaTbHOIO 3aXNCTY

Cnouartky pgorosipae MITI, mo perymoe mMi>xxHapopHi 36poitHi KoHIIKTH,
CyBOpO 0OMeEXYyBalo 3aXMUCT IIOPaHEHUX, XBOPMX 1 TMX, fAKi 3asHamm

KopabenpHOI aBapil, yyacHMKiB 36poitHux cmt. Tak, XKeneBcpki Ta [2aspki

KOHBEHIIi1 3aXMIjany «kkoM6aTaHTiB» 2

2! { gacTymHi iX Bepcii /e fjemo po3upuIn

a60, y BUIIAJIKY BilICbKOBO-MOPCHKIX
CUJI, «<MOPSIKIiB Ta COJIATiB»
cdepy 3axucry o «iHImUX 0ci6, fAKi TMM4YacoBO OQilifiHO BKIIIOYEHI 1O

319 Jus. «150 poxis eymanimaproi disnvrocmi: 6umea npu Convepino», inom, MKUX, 2014.

Joctyn 3a mocumanuam: http://www.youtube.com/watch?v=Rr8pRVduqgWQ

320 JKeHeBcbka KOHBEHIIis PO MOJIMIIEHHA JOMi HOPaHEHMX i XBOPUX y Ail04nx apmisx, 22

cepns 1864 p., Cr. 6(1).

321 Taasbka konseHuis III npo aganTanito g0 MOpCbKoi BiitHM mpuHLIMIIB YKeHeBCbKoi KOH-

BeHIlii, 22 ceprHsa 1864 poky, 29 mumHA 1899 poky, Cr. 8.


http://www.youtube.com/watch?v=Rr8pRVduqWQ
http://www.icrc.org/eng/assets/files/publications/icrc-icrc-002-4104.pdf
http://www.icrc.org/eng/assets/files/publications/icrc-icrc-002-4104.pdf
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cxaamy» ¢rotiB abo apmiit cTopiH, mo BoroTh*. ITicast [Ipyroi cBiToBoi
BiltHM 6y710 3p06/IeHO mepury crpoly 3abe3mednTy 3aXmCT Ta MEANIHY [0-
IIOMOTY yciM, XTo ii moTpebye, BKIIOYHO 3 LMBUIPHMM HaceleHHAM. Xoda
INepma i [Ipyra JKeHeBcbKi KOHBEHIIil BCe Ije HaflaBaIy 3aXUCT JIMIIEe TUM
KaTeropisM oci6, AKi MaloTb NPaBO Ha CTATYC BiliCbKOBOIIOIOHEHUX Bifi-
noBigHo 1o Tpetpoi XKeneBcpkoi kouBeHIiil,*”® YerBepra JKeHeBchKa KOH-
BEHI[is1 CIPsIMOBaHa Ha 3abe3ledeHHsI 3aXUCTy Ta HAJAHHS JOIIOMOTH BCiM
[IOpaHeHNM, XBOpUM a60 0c06am, sKi 3 IHIINX IPUYINH HOTPeOYIOTh MeId-

HOI oromory 324,

JInme micna npuitaATTA JlogatkoBux npoTtokonis I ta IT 1977 poky noHATTA
«IIOpaHeHi», «XBOpi» Ta «ocobyu, AKi 3a3Hanu y KopabenbHol aBapii» Oymnn,
HapelTi, BU3Ha4Y€eHi K TaKi, 1[0 OXOIUTIOITH BCiX 0Ci0, HE3aneXXHO Biff iX-
HBOTO BiiICbKOBOro a60 1MBinbHOrO crarycy. OTxe, BigmosigHo fo Jopart-
KOBOI'O IIPOTOKONY I:

o «IlopaHeHi» i «<xBOpi» — L€ K BilICbKOBOCTYXOOBLYi, TaK i LMBi/Ib-
Hi 0c0061, Ki BHACTIZOK TPaBMIU, XBOpo6u abo iHIIoro ¢hisnvHoro
Y TICHXIYHOTO PO3/ajy, abo IHBaIIZHOCTI MOTPeOYIOTh MEAIIHOL
JOIIOMOTML YU IOT/ISIRY, T sIKi YTPUMYIOTBCS Bifi OY[b-AKIX BOPO-
KMx Aift. Ile cTocyeTbcsl TaKOXK IOPOZib, HOBOHAPOIKEHNX Ta
iHmmx ocib, AKi MOXXYTb IIOTpeOyBaTU B Lieli 9ac MeUYHOI JOIIO0-
MOTM 4M JIOIJIAMY, HAIIPMKJ/IaJ, BariTHI JKiHKM 4M HEMiuHi, Ta fAKi
YTPUMYIOTHCS Bifi OYIb-IKMX BOPOXKUX I1it*>;

. «ocobu, sKi 3a3HamuM KopabenpHOI aBapii», BU3HAYae CTATyC 5K
BilICBKOBOCTY>KOOBIIIB, TaK i IMBIIBHUX 0Ci0, SKi 3a3HAIOTH He-
Oe3rmekyt Ha MOpi UM B IHINMX BOJAX BHACMIOK HELACTS, IO
crajocst ab6o 3 HUMH, a60 3 CYJHOM UM JITAIBHUM amapatoM,
IO TIepeBO3WB IX, Ta AKi YTPUMYIOTbCA Bifi 6YAb-AKUX BOPOKUX
mit. IIi ocobu IpOOBXYIOTb BB)XATMUCS TaKUMM, LIO 3a3Ha-
7 KopabenbHOI aBapii, Mmif| Yac IX pATYBaHHA i JOTY, HOKM BOHU
He Offep>KaTh iHIIOro CTarycy 3rigHo 3 KoHBeHUisMu abo 1um

[TpoToxomom™.

Y JloparkoBoMy mpoToKoii I TakoX 3a3HAaYa€THCA, MO JIOTO IOIOXKEHHS,
CIPAAMOBAHI Ha 3aXMCT NOPaHEeHMX, XBOPUX Ta 0cib, Aki 3a3Hamm Kopabenb-
HOI aBapii, 3aCTOCOBYIOTBCS [0 BCIX 0Ci6, MOCTPaXAAINK y CUTYALHl MIX-

322 JKeHeBCbKi KOHBeHIIil PO MOJINIIEHHA JOMi MOpPaHEHNX i XBOPMX Y Ail0UMX apMifx,
6 numnHs 1906 poky Ta 27 mumsst 1929 poky, Cr. 1(1); [aaspka koHBeH1jis X [Ipo afanTariimo
7o MOpChKoi BiltHM npuHIMIiB JKeHeBCchbKoi KOHBeHIi1, 18 xoBTH: 1907 poky, Cr. 11.

323 JKKITall, Cr. 13; )KKIII, Cr. 4.

324 KKV, Cr. 16-22, 38(2), 55-57, 81(1), 85 Ta 91-92.
325 QI Cr. 8(a).

326 [OIIT, Cr. 8(6).
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HAPOJHOTO 30pOITHOTO KOHPIIIKTY, 63 6YIb-sIKIX HeCHPUATINBUX BigMiH-
HOCTeI, IK-OT: paca, KOJIip LIKipy, CTaTb, MOBA, PEJIiris 4y Bipa, MOMiTUYHI
4y iHIII Ie€PEeKOHAHHA, HalliOHa/IbHE YM COLlia/IbHE MOXOIPKEHH, MallTHOBUIL
CTaH, MiClle HapOIKeHHA 4y iHmmit craryc abo Oymb-aKi iHIui aHamorivHi
Kkputepil*”’. Cporopui, Ha 1ymMky MKYX, 1eif KOMIIEKCHMIT 0OCAT 3aXUCTY
MOXXHa pOSITIAJATU AK 4acTuHy 3Bu4yaeBoro MITI, mo 3acTocoByerbcs y

BCiX 30pOiTHMX KOHPIKTax >,

JJoroBipHe Bu3HA4YeHHsI IOPAaHEHNX, XBOPUX Ta 0Ci6, sKi 3a3Ham Kopabenn-
HOI aBapil, MOIIMPIOETHCSA JIMIIe HA 0Ci6, K yTPUMYIOTHCS Bif Oyb-saKMX
BOPOXXMX [Iiif, OfHAK BOHO He BMMara€e GpakTUYHOI Hefli€3aTHOCTI 3a3Have-
HYX 0Ci0 y 3B’13Ky 3 IIOpaHeHHAM, XBopobaMu ab0 KopabebHIMM aBapif-
M. [l BiicbKOBOCTY>KOOBLIB Ta iHIINMX 0ci6, sKi Opamu 6e3nocepenHio
y4acTb y 60/OBMX AisX, yTPYMAaHHS Bill BOPOXKMUX [iilf TAKOX € EPELYMOBOI0
I7Is1 BUSHAHHs iX ocobamu, siki Bubymu 3i ctporwo (hors de combat)*”. Taxk,
HOpPaHEeHNI, SIKUII IPOJOBXKYE U BiTHOBIIIOE 6OPOTHOY 3 CYIPOTUBHIKOM,
He € 0c06010, sika Bubya 3i crpoto (hors de combat) 4u 3axuieHo0 SIK 1I0-
panennii 3 moraxy MITI. I HaBmaxky, KoM6aTaHT, AKMI HOTpeOye MeUYHO-
ro JKyBaHHA Ta YTPUMYETHCA Bil OYIb-AKMX BOPOXKUX [iill, KOPUCTYETHCA
3aXMCTOM fIK IIOPAHEHMI], HABITb AKLIO 1Ii IOPAaHEHHA He BMBEIN JIOTO 3i
CTpOIO.

Toit akT, 1110 XTOCh Ma€ MPaBO Ha CIIellia/IbHMIT 3aXIUCT K TIOPaHeHMIT, XBO-
puit a60 ocoba, sika 3a3Hama KopadeabHOl aBapil, He IePeIIKOAKaE 1iift 0cobi
TaKOXX KOPUCTYBATMCA 3axMcToM 3a iHmmmy Hopmamu MITI. Tak, okpim
0CO6/IMBOrO HOI/ISARY Ta 3aXUCTY, HAJTAHOTO IIOPAHEHNM, XBOPUM Ta 0cobam,
AKi 3a3HaM KopabenbHoi aBapii, BifoBifHO Ko monoxens Ilepmroi ta Jpy-
roi YKeHeBCcbKOI KOHBEHIIiIT, 0cO0M, AKi MAIOTD CTATYC BiliICbKOBOIOIIOHEHUX
Ta HOTPANMIN Y TIONOH CYHPOTUBHUKA, OYIyTh KOPUCTYBATHUCA 3aXMCTOM
Tpetboi JKeHeBcbKOi KOHBEHIIII 0 X OCTATOYHOTO 3Bi/IbHEHHA Ta pemnarpia-
wii**. Tairi oco6u 6ynyTh IPOROBXKYBATU KOPUCTYBATUCS 3aXUCTOM, IO Ha-
naerbcsa IV JKeHeBcbKOI0 KOHBEHIII€I0 Ta OCHOBHMMI TapaHTiAMM [logaTko-
BOTO NMPOTOKONY I 10 3aKiHYeHHA 60110BUX il a60, 3a/IeXXKHO Bif 0O0CTaBUH,

0 IXHBOTO 3BI/IbHEHHS, penarpialii uu BramTyBaHHa ™.

— Indopmanito mpo mouaArts hors de combat guB. y [nasi 3.IV.1.

327 JI11, Cr. 9(1); 3SMTITI, Hopmu 109 ta 110.

328 3MITI, xomenTap go Hopmu 109.

329 [IIT, Cr. 41(2); 3MITI, Hopma 47.

330 JKKI, Crarri 5 ta 14; KK II, Cr. 16; XK II1, Cr. 5(1).
331 JKKIV, Cr. 6(4); 111, Cr. 75.
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2. Ilosara, 3axXucT Ta MiKITyBaHH:A

ITopaseHi, xBopi Ta 0cobw, sIKi 3a3HamM KopabenpHOI aBapii, KOPUCTYIOTD-
s TIOBArOIO0 i 3aXMCTOM 3a OyIb-AKIX 00CTaBUH i B Oyb-AKOMy Micui’®. Sk
3aBxay, y konrekcti MI'TI, crioBo «11oBara» o3Hada€ 000B 30K yTPUMYBATIUCS
Biff 37iICHEHHA Hala iy, 3HYLIAHb 00 OYAb- AKX IHIINX [Aiif, 10 MOXYTb CTa-
HOBUTH HeOesIeKy abo cipudmHUTH TpaBMu. Lle 30608’ I13aHHA MOMPIOETD-
Cs1 He JyIlie Ha 36POJTHI cyy, a it Ha [VIBINbHE HaCeTeHHs, sIKe, 30KpeMa, Ma€e
YTPUMATHCS Bif OyIb-sSKOr0 HACHIBCTBA LIONO IIOPAHEHNUX, XBOPUX Ta 0Ci6,
AKi 3a3Ha/m KopabenpHOi aBapii’”. 3 iHIIOro GOKY, C/I0BO «3aXMCT» 3aBKAN
repenbavae Mo3UTMBHE 30008’ 13aHH;I 3aXMIIATI BKa3aHUX 0Ci0 Biff 3aI10/1isiH-
Hs IM IIKOAM Ta aKTMBHO 3aXUIATK IXHI IIpaBa. Y BUIIA[KY OpaHEHMX, XBO-
pux Ta ocib, siKi 3a3Hanu KopabenbHOI aBapil 0OOB’S30K 3aXMINATU TAKOX
BUMAarae IpoBeeHHs iX IIOUIyKy Ta 360Dy, TOA K HaJaHHs MeIJIHOI JOIIOM-
OTM PO3IIARAETHCS SIK KOHIIENTYa/IbHO OKPEMe JOFATKOBe 30008 13aHHI, 1110
BIZITIOBifla€ KOHKPETHMM IOTpebaM Lux Kareropiit oci6®. BignosigHo, komm
11e MOYK/IMBO, 1 0COGIMBO ITic/A 3aBepIIEHHA BiJICbKOBMX Jili, KOXKHA CTOPOHA
KOH(JIIKTY MOBMHHA 3[Ii/ICHIOBATH IIOIIYK, 36ip Ta €BaKyIOBaHH: [IOpPaHEHIX,
XBOPMX Ta 0cib, sIKi 3a3Hany kKopabenbpHOI aBapii, i3 30HU 6OOBUX [iit 260 3
TepuTopil B 0671031, a60 OTOUEHOI TepUTOPIl Ta 3aXMUILATH IX Bif )KOPCTOKOrO
MIOBO/PKEHHS Ta Ipabexxy . SIKIo CTOPOHA, 10 BOIOE, 3MYILIEHa 3a/IMIINTA
IIOpaHeHMX a00 XBOPJX YIaCHMKIB CBOIX 30pOIHIX CIJI CYIIPOTUBHIKY, BOHA,
HACKiJIbKM 1i€ JO3BO/IAIOTH BilICbKOBI MipDKYBaHHS, IIOBMHHA TAKOXX 3a/IMLIUTI
YaCTMHY CBOTO MEYHOTO IIePCOHAITY Ta MaTepiaiy J/I1 HafaHHS JOIIOMOIM
i1 pornamy 3a HumMu>®. ¥V 6yfb-KOMy BUIIAJKY i1 Y OYAb-AKNII Yac CTOPOHM,
II[0 BOIOIOTb, TIOBMHHI TYMaHHO CTaBUTICS [0 [TOPaHEHNX, XBOPYX 1 0ci6, sKi
3a3Ha/m KopabenbHOI aBapii, Ta HOBHOIO MipOI0 Ha/IeXKHVIM YMHOM 3a0e311edn-
TI IM HeoOXifHe Meu4He JTiKyBaHHA Oe3 Oyab-AKoi HucKpyMiHanii abo mpio-
puTeTy Ha Oyab-AKUX IIiICTaBaX, OKpiM MegaHux". O60B’ 130K CTOPOHI, 110
BOIO€, TIOBAXKATH, 3aXMIATH Ta MKIyBAaTUCA PO IOPaHEeHMX, XBOPYX Ta 0cib,
sKi 3a3Ha/IN KOpabeIbHOI aBapil, 3a JOIIOMOTOI0 BJIACHVX CIJI O3HAYAE, 1[0 1X-
HbOMY Bi3MIHOMY a60 IICHXITHOMY 30POB’I0 T LiTICHOCTI He MOXKYTh 3arpo-
JKyBaty Oynb-sKi HeBuUITpaBAaHi fil un 6e3nisnpHicT* . Ha 6asoBomy piBHi
IIe O3HaYae, 0 IIOpaHeHi, XBOpi Ta 0cobu, AKi 3a3HaIN Kopa6ean0'1' aBapii, He
MOXXyTb OyTuy BOUTI, miggani TopTypaM a60 HaBMICHO 11030aB/IeHi MEANYHO-

332 JKK I, Crarri 4 Ta 12; KK II, Crarri 5 ta 12(1); KK IV, Cr. 16 (1); ITT I, Cr. 10(1).
333 KK I, Cr. 18(2); JIIT I, Cr. 17(1); 3MTTI, Hopma 111.

334 Jlus. Hampuxiag, Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the
Additional Protocols, op. cit. (note 6), paras 446-448.

335 JKKI, Cr. 15; KK I, cT. 18; SMITI, HopMmm 1091 111

336 XKKI, Cr. 12(5).

337 SKKItall Cr. 12(2) ta (3); JITT I, Crarri 9(1) Ta 10(2); 3MI'TI, Hopma 110.
338 MOITT, Cr. 11(1).
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ro 06cIyroByBaHH, ab0 HingaHi 3apakeHHI0 abo indexuii’*. KpiM Toro, mo-
paHeHi, XBOpi Ta 0co6u, AKi 3a3Ha/ KopabeIbHOI aBapii, He MOXYTb IifijaBa-
Ty Oyab-AKill MeAMYHII IPOLIefypi, KOTpa He € OOIPYHTOBAHOIO BifIIOBiHO
Io IXHBOTO CTaHY 37{OPOB’S i He BIANIOBifA€ 3araTbHONPUITHATUM MEUYHNIM
CTaHfIapTaM, 30KpeMa, OyAb-sKIM HeOOIPYHTOBAHMM HaHECEHHSAM KalliliTB,
IIPOBEIEHHSAM eKCIIEPMMEHTIB Ta BUJJaJIEHHAM TKaHMH a6o opranis®. 11106
YHUKHYTH 37I0BXMBaHb, KO)KHA CTOpOHA B KOHQIKTI Mae 30epiratu Memyd-
HUIT JOKYMEHT JI IlepeBipKu 3 00Ky fepkaBy-IokpoBuTenbku abo MKYX, B
JKOMY ITOBMHHI 6yTH IepepaxoBaHi BCi MeMYHi IpoLefypy, IIPOBefieHi 0co-

6am, Mo36aB/IeHNM BOJTi 3 IPUYNH, ITOB sI3aHMX 13 KOHmKTOM!,

HisHaTucs 6inpure (IlopaHeHi, XBopi Ta 0co6u, sAKi 3a3HanN KOpabeTbHOI

aBapii

)342

Jann K. Kleftner, “Protection of the wounded, sick, and shipwrecked,” in Diet-
er Fleck, Handbook of International Humanitarian Law, 3rd ed., Oxford Uni-
versity Press, Oxford, 2013, pp. 321-332.

ICRC, Commentary on the First Geneva Convention, 2nd ed., ICRC/Cam-
bridge University Press, 2016, Articles 12 and 15.

Ax 3axou 3axuwac nio yac eivtnu?

Crpasa Ne 91, bputancbkuii BiicbkoBuit cyp y Fam6ypsi, Crpasa Ilineycy
(pociitcpkoro moBoto CripaBa Ne 75).

CmpaBa Ne 147, I3painbchbKi BilflCbKOBO-MOPCBKi CUIM 3aTONNMIVM YOBEH
no6u3y JliBany (pociricpkoio MoBoio Crpasa Ne 125).

II. MEOVYHUN TA TYXOBHUN ITEPCOHAJI

ITopaHeHi, xBopi Ta 0cobu, siKi 3a3HamM KopabenbHOI aBapil, He MOXYTb
Oy T 3axmineHi, SIKI{O MEAUYHNIT Ta TYXOBHMIT IEPCOHAT TaKOX He KOpH-
CTyBaTMMeTbCs 3axuctoM. OCTaHHI MOBMHHI MaTy JOCTYI O NOPAaHEHNUX i
XBOPUX Ha TIOT 6070, 6yTM 3aXUIIEHVMU BiJj YCiX BOPOXMX [Jiif, i IM Cift
ILO3BOJIMTY BUKOHYBAT) CBOI MeIMYHi 4y pertiriitni GpyHKuil 6e3 neperkon,
HaBiTh AKIIO BOHY MOTPAIIATS IIiJ| By CyIPOTUBHUKA.

339 JKKIrall, Cr. 12(2); 3MITIL, Hopma 111.
340 [IIL, Cr. 11(1), (2) Ta (3).
341 [IIL Cr. 11(6).

342 Yci goxymentnn MKUX focTymHi 3a mocumaHHAM: WwWw.icrc.org


http://www.icrc.org/
http://www.icrc.org/casebook/doc/case-study/hamburg-peleus-trial-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/israel-navy-sinks-dinghy-lebanon
https://casebook.icrc.org/case-study/israel-navy-sinks-dinghy-lebanon
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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1. BusHaveHH:

(a) Meguunmii mepcoHaI
3rigHo 3 JJomaTKOBMM IPOTOKONOM I TepMiH «MeIMYHNIL IEPCOHAN» 3aCTO-
COBYIOTb 10 BilICbKOBMX 4¥ LIMBiIbHMX 0Ci0, sIKi 0¢iuiiiHO mpusHaydeHi cTo-
POHOI0 KOH(QIIKTY BUHATKOBO:

e Ui MeNWYHUX ILiseil stricto sensu, TO6TO MOIIYKY, 300pY, TpaHC-
HOPTYBaHH, IiaTHOCTUKY a0 JIIKYBaHH:A MOpPaHEHNX, XBOPUX Ta
ocib, siki 3a3HanM KopabenbHol aBapii, ab0 3amobiraHHs 3aXBOPIO-
BaHHIO JTIOJIEN;

e Ui aAMIHICTPATMBHO-TOCIOAAPCHKOTO 3a0e3MedeHHs MeAMIHIX
¢dbopmyBanp un i po6OTH Ha CaHITApPHO-TEXHIYHMX 3acobax i
1A 1X a/iMiHICTPaTUBHO-TOCIIOAPCHKOTO 3a0e3MedeHH .

Taxki mpusHaYeHHA MOXYTDb Oy TH MOCTIHMMI ¥ TUMYaCOBUMH, ajle 3aBXK/N
[IOBVHHI OyTI BUHATKOBVMIL, a L€ O3HAYAE, 110 CTOPOHN, KOTPi BOIOIOTb, He
MOXXYTb HOPY4YaTy LIbOMY HEePCOHaNTy 000B’A3KY, 1O Biffpi3HAIOTLCA Bix ix-

HiX MegyuHIX QYHKIII*®,

(6) Karteropii MegmyHOro nepconany
MITI noxinAe MegMyuHMIT IEpCOHA Ha TPY OCHOBHI KaTeropii.

o MenyyHuil IepCcOHaN CTOPOHM KOHQIIIKTY: IO IleplIoi KaTeropil
HaJIe)XaTh IOCTIVHNUIL Ta TMMYaCOBUII MEAMYIHMII IIepCcOHaI 30poi-
HUX CIJI, MOPCBKOTO Ta TOPTOBENTbHO-MOPCHKOTO (JIOTY, @ TAKOXK
Me[IMYHNI IIepCOHAI eKillayKy IUTanbHOro cyjHa. Jlo itoro cknia-
Iy TAKOXK BXOJUTD LMBI/IbHMI MEIMYHMI ITIEPCOHAJI, @ TAKOX IIep-
COHAJI, 1[0 TIPM3HAYEHMIT /IS OPTaHi3aLill UBIIBHOI 060pOHI**,

o Menuunuit nepconan HanionanpHux ToBapucTB abo iHIINMX TOBa-
PUCTB HOOPOBIIBHOI JOIIOMOTM: IPyTra KaTeropis OXOIUIIOE IIepco-
HaJI HalliOHaJIbHMUX TOBApUCTB a00 iHIIMX TOBapUCTB HOOPOBiIb-
HOI JOIOMOTY, Ha/JIeXKHUM YMHOM BM3HAHNUX Ta YIIOBHOBa)KEHUX
CTOpPOHaMH, 1[0 BOKOIOTb. [/ TOTO, 11106 BBa)XKAaTUCA «HALliOHA/Ib-
HUMM», TaKi TOBapUCTBa IIOBMHHI 6y TV CTBOPEHi Ha TepUTOPil Bif-
MOBI/{HOI CTOPOH, IIJ0 BOIOE; [/ TOTO, 100 6mi «BU3HAHVMMI»,
BOHIH, fIK IIPABUJIO, IIOBMHHI 6yT1/1 CTBOpPEHI BifITIOBiHO O HaLli0-
Ha/JbHOTO 3aKOHO/IaBCTBA Ta Bi/IMOBiIHNX HOPM; TaKO>XX BOHI MO-
JKYTb BBOXXATUCA «YIIOBHOBAXEHVNMMI» CTOPOHOIO, 110 BOKOE, KON

343 [JIIT, Cr. 8(8) ta (i1); Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the
Additional Protocols, op. cit. (note 6), para 353.

344 KK, Crarri 24 ta 25; JKK II, Crarri 36 Ta 37; [IIT I, Crarri 8(8)(i) Ta 61(a)(vi).
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iM OILiifHO JO3BONIEHO BUKOPMCTOBYBATU MENMYHUIL IIEPCOHAI
Bij] CBOTO iMeHi Ta BiIIOBiTHO O BIACHUX BiliCbKOBUX 3aKOHIB Ta

HOPMAaTMBHUX aKTiB**.

o MepuyHuil nepcoHal, KUl BigpAAKa€TbCs HETPAIbHUMHU Jiep-
>KaBaMl a00 I'yMaHITapHMMM OpraHisaliiMu: HO TpeTbol Kare-
ropil Hale>XXUTb MEAMYHMII IePCOHAI MeAMYHUX HOPMYBaHDb a00
TPAHCIIOPTY, HaJaHWIT CTOPOHI KOHGIIIKTY B T'YMaHITapHUX Li/IAX:
(i) HelITpaIbHOIO 260 IHIIO0 AEP>KABOIO, [0 HE € CTOPOHOIO KOH-
¢rmikTy; (i) BM3HAHMM Ta YIOBHOBA)XEHVM TOBApPMCTBOM HOIIO-
MOTHM Takoi fiep>kaBy; ab6o (ili) HeymepemxeHOIO MiKHapOZHOIO

ryMaHiTapHOIO OpraHisanier®.

(8) Odiuiiine npusHaYeHHs i CIOHTaHHA G/IATORITHICTD
JInire Ti ocobu, siki odiliiiHO Hpu3HaYeHi i BUKOHAHHS MeIVYHMUX
000B’SI3KiB CTOPOHOIO, 110 BOIOE, KBaMipIKYIOThCA K MEIUYHNIL IIepCOHA
y TexHiYHOMY ceHcl. IHIi 0co6w, siKi BUKOHYIOTh Meny4Hi PyHKII, 3a3BuU-
Yaif, SHaXOMATHCS i 3aXMCTOM SIK L[MBLIbHI 0COOM i1 He KOPUCTYIOTHCS
Crienia/IbHYIMU IIPaBaMi i IPUBITesIMI MEIMYHOTO TIEPCOHATY Ha 1o 6010,
a60 KoM BOHM HMOTPAIUIAIOTH B PyKH cympoTuBHuKa. Lle, 3BicHO, He 03Ha-
Yae, 0 cy4yacHi nonoxeHHa MI'TI neperkomkaioTb CIIOHTaHHIN 61aroxiit-
HOCTi Ta T'yMaHiTapHill [JiANbHOCTI, AKY, 30KpeMa, IpoBoAnB AHPi [lloHaH
Ha norti 6010 B Conbgepino. MI'TI HaBiTh 4iTKO JO3BOJISE LMBITLHOMY Ha-
CeJIeHHIO Ta TOBAPUCTBAM i3 HaJlaHHA JJOIIOMOTH 306MpaTy Ta MiKITyBaTUCA
PO MTOpPAHEHMX, XBOPUX Ta 0Cib, sIKi 3asHany KopabenpHOI aBapil 3 Brac-
HOI {HIIIaTUBM, a SIKIO BOHM 1Lie pOOJIATD Y BiAIIOBINb Ha 3aKIMKU CTOPIH,
IO BOIIOTD, TO HALIAIOTHCA 3aXVCTOM i HMiZTPUMKOIO 3 601<y BCiX CTOpPiH
koHOikTy*". IIpoTe, 6e3 odiliiHOro Ipy3HAYEHHA Ta KOHTPOIIO BOHU He
MOXXYTb POSITIAJATUCA AK MEAVYIHNIL IIepcoHan y sHaueHHi MITI.

(r) yxoBHmuii mepcoHan
BignosigHo no JJonaTkoBoro npoTokony I repMiH «1yXOBHMII IIEpCOHA» 03-
Havae BiICbKOBMX a00 UMBIIBHMX 0Ci0, TAKMX AK KaIleJIaH!, AKi 34iJICHIOIOTD
BUHATKOBO CBOI IACTUPChKi PyHKI], Ta AKi Ha IOCTIIHIN OCHOBI YU TUM-
YaCOBO IPUENHYIOTHCS O 30pOIHUX CIJI, OpraHisawiil MBiIbHOI 060POHI,
MegYHMX (OpMyBaHb ab0 CaHITapHO-TPAHCIOPTHUX 3ac06iB ydacHMKa
KOH(IIIKTY, 460 MeANYHNX GOPMYBAHD UM TPAHCIIOPTY, BUAUIEHNX CTOPOHI
KOH(IIKTY HEITpaNTbHUMH Jep)KaBaMyu ab0 ryMaHITapHUMH OpraHisaris-

345 JKK I, Cr. 26; OIT I, Cr. 8(B)(ii); Y. Sandoz, C. Swinarski, B. Zimmermann (eds),
Commentary on the Additional Protocols, op. cit. (note 6), para 358.

346 XKK I, Cr. 27; I I, Crarri 8(8)(iii) T2 9(2)
347 JKKI, Cr. 18; KK II, Cr. 21; IIT I, Cr. 17; 3MITI, xomenTap go Hopmu 109.
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. Bifrax, 4jist TOro, 106 Ha/Ie)kaTu 10 JYXOBHOTO [IEPCOHANTY y 3HAYeH-
Hi MITI, BigmoBifHi 0co6M MOBMHHI BIKOHYBAaTH BUHSATKOBO CBOI AYXOBHI
¢yHK1il, He3aIeXHO Bix peririi, 0 AKOI BOHYU HaJleXXaTb. M He 060B’A3K0BO
Oy Ty BKIIIOYEHVIMU IO CKIafy 30pOHMX CUJI, 1 TOMY BOHU MOXYTb 36epira-
TY CBill IVMBIZIBHMUII CTATYC, IIPOTe BOHM 0OOB sI3KOBO IIOBMHHI BXOJUTH 1O
CKJIafy BifICBKOBO-MEAUYHOI CIy)X6U 4y opraHisanii unBinbHOI 060pOHI,
oinilTHO BM3HAHOI Ta YIIOBHOBAYKEHOI CTOPOHOIO, 110 BOIOE.

2. 3axmucr

(a) O60B’A30K MOBa’KAaTM Ta 3aXMIATH
I[TepcoHan, mpu3HaYeHNUIT BUHATKOBO /s MEAMYHNX Ta PeriitHuxX 060B’s13-
KiB, TIOBMHEH KOPMCTYBATUCh IIOBArolo i 3aXmCTOM 3a 6ynb—;11<1/1x obcra-
Bur*®. lle o3Hayae, IO MeNVYHMII i TYXOBHUII IIepCOHAT He MOXKe OyTu
00’€KTOM aTaK, IoMy He MOYKHA IIOIPO>KYBATH UM II€PEIIKOKATY 3Mi/ICHEeH-
HIO JI0TO JIisl/IBHOCTI, @ CTOPOHM, 1110 BOIIOTb, IIOBMHHI aKTMBHO 3aXMUIIATH i
HigTpUMyBaTH 0Ci6, 110 Ha/IeXXaTh [0 LIbOTO IEPCOHANY, Ta PONb, Ky BOHU
BUKOHYIOTb. OO0B’SI30K MOBAXKATH i 3aXMINATY MEANIHIIL Ta AYXOBHUI IIep-
COHAJI He € 0COOMCTUM NIPUBi/IEEM, a € IOXI[HNM Bifj 000B’sI13Ky HaffaBaTH
3aXVCT MOPAHEHNM, XBOPUM Ta 0cobaM, sIKi 3a3Hamy KopabenbHOI aBapii.
Tomy memuyHMIT i [[yXOBHUII II€PCOHA/N BTpavyae IIPABO Ha CIIEIia/IbHUIA
3aXJCT 3TiJHO 3 TUMM K NPMHIMIIAMY, 10 1 MEIWYHI IiIpo3Jinm, a came,
SIKIIJO0 BOHM 3J1/ICHIOIOTH He TIIbKM CBOI ryMaHiTapHi GyHKIil, ae it Aii, mo

3aBJAIOTD LIKOAY CYNPOTUBHMKY ™.

— Indopmario mpo BTpaTy 3axucTy 4epes jil, sKi 3aBHAI0Th KON
CynpoTuBHUKY auB. y Pospini I11.1.B. HypKue.

(6) Cratyc micns 3axornIeHHs
Oco611, sKi BXOLATD O CKIay MEAUIHOTO Ta TIYXOBHOTO HEPCOHAIY, SIKUIT
MOTPANMB IO PyK CYIPOTMBHNKA, HE NOBMHHI PO3ITIAJNATUACA AK BilICBKO-
BOIIOJIOHEH], HE3a/IeKHO Bifl TOTO, 4M € BOHM LUBUIBHUMM OCOOAMU, 49U
y4acHMKaMy 30poiiHuX cyL.*' MemuvHuil Ta JYXOBHUII IIEPCOHAN CTOPO-
HJI IPOTVMBHMKA MOXKe OyTH 3aTpUMaHMII JO TOTO Yacy, JOKM 1le HeOoOXiTHO
I/Is1 3aJOBOJIEHHS MEIMYHMX Ta AYXOBHMX IOTpeb BiliCbKOBOIIOIOHEHNX,
aJie MOBMHEH OYTHU 3BIIbHEHMIL, 1IJ0JTHO J10T0 ITOC/ITYTH Oi/Iblile He € HeOOXix-

348 [MIIT, Cr. 8(r).
349 KK, Crarri 24 Ta 25; )KK II, Crarri 36 Ta 37; IIT I, Cr. 15(1); 3MITI, Hopmn 25 Ta 27.
350 JKKI, Cr. 21; OIT L, Cr. 13; 3MI'TI, Hopmu 25 Ta 27.

351 JKKI, Cr. 28(2). Le crocyerncs ocib, Ha sixux nommproerscst XKK I, Crarri 24 ta 26. [lus.
takox [maBy 5.1.2.
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HYMU 1A JOcATHeHHA i€l Metun.”™ IToku Takuil mepcoHal yTpUMY€EThCA,
BiH, LIJOHAJIMEHIIIEe, MA€ IPABO Ha TaKe XK CTABJIEHH, K BilICbKOBOIIOJIOHEHI.
[Tepconarn, BifipsifKeHMiT HENTPAIbHUMN Jlep>kaBaMu ab0 MIKHapOJHUMMU
oprasizanjiamm, He Moxke OyTH 3aTpMMaHMl i MOBMHEH OyTH 3BiIbHEHMIL,
LIOJHO BMHMKAE MOK/IMBICTD JIJIA JIOTO IIOBEPHEHHA Ta I03BO/AITb MipKY-

BaHHsI BilICbKOBOTO Xapakrepy.*.

(B) O60B’a30K HaFaBaTH JOMOMOTY Ta MiJTPUMKY
IIJo6 BMKOHYBATM CBOIO B)XIVBY I'YMaHITapHy Micilo, MeIMYHMUII i AyXOB-
HUJI IepCcoHaI NMOTpebye OiMbII HDX OCOOMMBOI IMOBAarM Ta 3aXMCTY; BiH
TaKOXX TOBMHEH OTPUMYBATH MiATPUMKY Ta JOMOMOTY, KOTPY JIOMy MO>Ke
3HaZOOUTICA 3a IeBHUX 00cTaBuH. Ile 0cO6MMBO BaXKIMBO /I IUBI/IBHOTO
ME[JMYHOTO MEPCOHANY, AKUI He KOPUCTYETHCA ONEPAaTUBHOIO Ta JIOTiCTHY-
HOIO Mi/ITPMMKOI0 30pOTHIX CIJI, 0COOIMBO B PaliOHAX, /e AisUIbHICTD iCHY-
I0YMX IMBIIBHUX MEIVYHUX CIyXO Oyra IopylleHa B pe3ylbTaTi 60M0BUX
niit. Tak, lopaTkoBuit mpoTokon I mpsMo 3060B’s13y€ CTOPOH, 1110 BOIOOTb,
SKIO Iie HeoOXifHO, HafaTy LMBIIBHOMY MEIMYHOMY II€PCOHAIY, KOTPMUIt
Ti€e Ha TaKMX TEPUTOPIAX, «BCI0O MOXKINMBY JOIOMOIy»**. 3po3yMisno, 10 B
30Hi 6OTOBUX [ilt 11e 30008 A3aHH OBMHHO 0OMEXYBATHUCS TUM, 1[0 MOX-
Ha palioHa/JIbHO OYiKyBaTM Bifj CTOpOHM KOH(IIIKTY, 3BaXKaro4n Ha o0OCTa-
BUHI, 10 CKJIAIMCA Ha Noji 6010. I HaBIaky, Ha OKYIOBaHNUX TEPUTOPIAX,
Ie Jlep>KaBa-OKYIIAaHT BXKe 3[iliCHIOE epeKTUBHUII KOHTPOIb, LIVBITBHOMY
MeMYHOMY ITepCOHATy IOBMHEH HA/JaBaTIUCA «BeCh 00’€M MiATPUMKI» IS

3MiJICHEHHA CBOIX IyMaHITapHNUX (QYHKIiI IOBHOI Mipoio®>

. Y 6ynp-sxo-
MY BUIIAJIKY, 3 ypaXyBaHHAM 3aXO/liB HaITIALy Ta 6esmeku, KOTpi BigmoBigHa
CTOpOHa KOH(QIIKTY MO)Ke BBaXkaty HeoOxinHumu, MITI Bumarae HafjaHHA
LVBI/IPHOMY MEIMYHOMY IIEPCOHANY HOCTYIY 1O OYyAb-AKOro Micls, fe Ha-
IaHHs JIOTO IOCTYT € HeoOXigHMM.>® 3 oIy Ha BaXKIMBICTb MEIMYHOTO
00CTIyrOBYBaHHs, 3p0O3yMino, 10 6yAb-sAKi HAILIOBI 3axomm abo 3axomu
Oesex, 1[0 06MeXYIOTDb JOCTYII L{UBITBHOTO MEAMYHOTO IEPCOHATY [0 II0-
paHeHNX, XBOPUX Ta 0Ci0, sIKi 3a3Ha/mM KopabenpHOI aBapii, HOBUHHI 6yTI
HaJIOKHUM YMHOM DPO3ITIAHYTI i, e Ile MOXX/IMBO, CYIPOBOKYBAaTUCh 3a-
XOIaM, 1O IIOJIETIIYIOTh TyMaHiTapHi HacaigKy Takux oomexenb. Hampu-
KJIafl, 32 HeOOXiZHOCTI HaJjaHHA TepMiHOBOI MeJVYHOI HOIMOMOTY CTOPOHI,
1110 BOIOE, MOX/INBO, TOBEJIeThCA BiIKIACTU NPOBEJeHH NOMUTY ITOpaHeHOo1
a60 xBOpoi 0cobu, 1106 JO3BONMUTI eBaKyallilo ab0 TiKyBaHHs, sIK TOTO BY-
Marae 1l CTaH 340pOB L.

352 KK, Crarri 28(1) Ta (3) ta 30(1); J)KK II, Cr. 37.
353 JKK I, Cr. 32; KK II, Cr. 33(1); AT I, Cr. 9(2).
354 JIMTT, Cr. 15(2).

355 MOIIT, Cr. 15 (3).

356 MOIIT, Cr. 15 (4).
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(r) 3axmucT METUYHOL eTUKMU
Y curyanisx 36potHOro KOHQIKTY CTOPOHU, 10 BOIIOTh, MOXXYTb 3aXOTITI
BIUIMBATU Ha poOOTY MeIUYHOro IepCoHanTy abo HaBiTh BUKOPUCTOBYBAaTH
ii B MOMITUYHUX, BilICbKOBUX Ta iHIIMX Ii/IAX, AKi He BifAIIOBigaIOTh IXHIiN
ryMaHiTapHiil Micil. ¥ 3B8’s3Ky 3 1juM, J[Jomarkosuit mporokon I Haromourye,
IO HIXTO He MOXX€ 3aBa)kaTy BMKOHYBATU Jil, AKMX BMMAararoTbh IpaBu/Ia
MEIMYHOI eTMKM, a00 BCTAHOBIIIOBATH MTOKapaHH 3a 1e. [logibHuM unHOM
0c0o61, AKi 3a/IMaIOTbCA MEUYHOIO Ji/IbHICTIO, He MOXYTh IIPUMYCOBO IIO-
pyLIyBaTy HOpMI MEIMYHOI eTUKY, HAaIIPMK/IaJl, BCTAHOB/IIOIOUN YePrOBiCTh
MKYBaHHA BifITOBIHO IO HEMEAMYHIX II0Ka3aHb, 800 BUKOHYI0UM Oy/b-sKi
37, TomaTKOBUI
npotokon I Takoxx 3axuiae KoHOifeHiMHICT MeguyuHOI iHbopMmaril. Bix-

iHIIi 3aBJjaHHA, HECYMICHI 3 IXHPOIO I'yMaHITapHOI Mici€o

HOBiffHO, 0CO6U, SIKi 3a/IMAIOTHCSI MEANYHOIO isSUIBHICTIO, HE MOXYTb IIPHU-
MYCOBO HajaBaTy Oymb-fAKy iHpoOpMalilo Ipo IIOpaHEeHNX Ta XBOPUX, SAKi
nepeOyBalOTh Iif IXHIM HaIIANOM, AKIIO Taka iHdopMalisa, Ha IXHIO LyM-
Ky, MOXXe 3aBJIaT! LIKOAY BIiANOBIZHMM mainieHTaM abo ixHiMm ciMsaM. Op-
HAaK CJIiJ 3a3HAYNTH, 11O 1151 3a00POHA 3a/IMIIAETHCS IPEAMETOM 000B 3KIB,
KOTpi MOKe MaTy MEeIVYHMII IIEPCOHA BiTHOCHO CBOEI CTOPOHM, 11O BOIOE,
Bi/IMOBITHO /10 HALIIOHAJIbHOTO 3aKOHOAABCTBA, 3 TAKOXK M0 IONIO0XKEHD IIPO
0060B’s13K0Be MOBiZOM/IEHHsI PO iH(eKIilTHI XBOpoOm™™,

HisHaTucs 6inbie (MegyaHMIi Ta JyXOBHMII IIEpcoHan)**

Health-care workers must not be attacked, film, ICRC, 2011. Joctym 3a
mocumaHHAM: http://www.youtube.com/watch?v=_Gh60NQT3qo

ICRC, Health Care in Danger: The Responsibilities of Health-Care Personnel
Working in Armed Conflicts and Other Emergencies, ICRC, Geneva, 2012, 144 pp.
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357 HIIT, Crarti 15 (3) 116 (1) Ta (2); 3MITI, Hopma 26.
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Jean Pictet, “The medical profession and international humanitarian law,”
IRRC, Vol. 25, No. 247, July 1985, pp. 191-209.

Christian Enemark, “Triage, treatment and torture: Ethical challenges for US
military medicine in Iraq,” Journal of Military Ethics, Vol. 7, Issue 3, 2008,
pp. 186-201.

Conditions for Recognition of National Societies, ICRC, 2005. Hoctyn 3a
nocumaHHAM: http://www.icrc.org/eng/resources/documents/misc/6erk5h.htm

World Medical Association, Regulations in Times of Armed Conflict and Oth-
er Situations of Violence. [JocTyn 3a mocumaHHAM: https://www.wma.net/
policies-post/wma-regulations-in-times-of-armed-conflict-and-other-situa-
tions-of-violence/

Ak 3axoH 3axuwac nio wac eiltHu

Crpasa Ne 187, Ipak, [lorisay 3a IOpaHeHMM CYyNPOTMBHUKOM (POCiICbKOI0
MoBow CripaBa Ne 186).

III. MEIVIYHI ®OPMYBAHHA
TA CAHITPAHO-TPAHCIIOPTHI 3ACOBI

1. 3axucr meguuyHuX GOpMyBaHb

(a) BusHaueHHs «MemMYHNX GOPMyBaHb»

Haparoun 3axuct MepmyHil Micii B iHTepecax IopaHeHNX, XBOPUX Ta 0cio,
sKi 3a3Hamy KopabenpHoi aBapii, MI'TI saxuinae He TiTbKM MeIUYHMIL Ta Y-
XOBHIII [TEPCOHATT, a il MeAWYHI YCTAHOBM, TPAHCIIOPT, MeA4yHi popMyBaH-
Hs. CrioyaTky Megu4Hi GOpPMYBaHHA KOPUCTYBAIUCh 3aXMCTOM JINIIE TOZ,
KO/IU BOHU OY/IM IIPMENHAHI JO MEAMYIHUX CIY>KO 30POIHUX CIJT, a60 SKIIO
BOHU KBaTi¢iKyBanucs AK IMBiNbHI 1ikapHi.** [JogaTkoBuit mpoToxor I 3ro-
IOM PO3IIMPUB TepMiH «MefuuHi popMyBaHH:A», TOLABIIN YCi yCTAHOBYU Ta
inmr ¢popMyBaHH:, K BiJICBKOBI, TaK i UMBINbHI, cTaljioHapHi i1 MOOIIbHI,
IIOCTIVIHI 11 TMMYaCOBi, KOTPi Bi/JIIOBiAI0OTh IBOM KPUTEPiAM:

e  BOHM IOBMHHI CTBOPIOBATVCh I MeIMYHUX IIijIelf, a came: MHO-
IIYKY, 300Dy, TPAaHCIIOPTYBAHHS, A1arHOCTUKM 200 JiKyBaHHS IO-
paHeHNMX, XBopux abo ocib, sKi 3a3Hanu KopabenbHOI aBapii, a6o
1poinakTUKM 3aXBOPIOBAHb;

360 JKKI, Cr. 19(1); )KK IV, Cr. 18(1).
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. BOHI TIOBMHHI 6y TH IpU3HAYEH] BUHATKOBO [Is1 TAKMX IiijIel CTO-
poHaMu KOHQIIIKTY.

Ile Bu3HaYeHHS OXOIUIIOE, HAIIPMKIIAM, MiKapHi Ta iHuM mogi6Hi YCTaHOBH,
LIEHTPU IIepe/IBAHHA KPOBi, LeHTPY NPOQITaKTUYHOI MEAUIIVIHA T IHCTU-
TYTHU, MeIMYHi Biffiiny, a TakoX ¢apMalleBTUYHI Mara3uHy Ha TepUTOPpii
Takux GopMyBaHb™'.

(6) Cdepasaxucry

BiiicbkoBo-MennyHi (opMyBaHHA Ta UUBiIIbHI MemuyHi (GopMyBaHHA,
BJM3HAHI Ta YIIOBHOBA)KEHI OJJHI€I0 31 CTOPiH, 110 BOIIOTD, IIOBMHHI IIOCTIl-
HO KOPMCTYBATHCS MOBArol0 Ta 3aX1CTOM. BOHI He MOXXYTb 6yTU 06 €KTOM
IPAMOTO HaIafy, a TAKOXK BUKOPUCTOBYBATICSA J/IsI IPUKPUTTA BiliCbKOBUX
o6’exriB Bip Hamazis. [llo6 yHUKHYTH HaHeCEHHs BUIIQ[KOBOI LIKOAM Me-
In9HUM GOPMYBAHHAM, CTOPOHM KOHQIIKTY IOBMHHI TOKIACTM BCiX 3y-
CWIb JyIA po3MillleHHs TakuX GopMyBaHb Ha OesIeqHill BincTaHi Bix Bilichb-
KOBMX IIijielt Ta oOMiHATHCD iHpOopMalii€lo Mmoo ix posmimenHs. [Ipore 1e
He 3BI/IbHSE CYIIPOTUBHMKA BijJj 000B’A3KY IIOBaXXaT! Ta 3aXMIATU MeUYHI
¢dbopmyBanH:.*? SJKIo BiliCbKOBO-MeAUYHI (POPMYBAHHS OTPAIISAIOTD IIifl
BNIaJly CYIPOTMBHMKA, iX NpaljiBHMKAM CHIiJj JO3BOIUTY BUKOHYBATU CBOI
0060B’513K11, TOKI CaMa CTOPOHA-OKYNAHT He 3abe3neunTs HeoOXifHY AOII0-
MOTY IIOpaHEHVIM Ta XBOPUM, fAKi 3HAXOJATHCA B TaKVUX YCTaHOBaX Ta ¢Gop-
MyBaHHAX®. KpiM Toro, iX nmpuMilljeHHs, MaTepiaay Ta 3alacy He MOXYTh
BUKOPIMCTOBYBATUCA B IHIIMX IIJIAX, TIOKM BOHM HeOOXifHI Ui forIAmy 3a
[IOpPAaHEHVMY Ta XBOPUMM, HE3AJIEXKHO Bifl IXHbOI IIPMHAIEKHOCTI [0 Ti€l 4
iHmoi croponn’®. fkio uMBiNbHI MefUYHI 3aKTafM MOTPAIUIAIOTH 4O PYK
CYNPOTMBHUKA, 10 € MOXK/IMBUM, 30KPEMA, y BUIIAJKAX BOCHHOI OKYyIIaLlii,
Tep>KaBa-OKyIaHT He MO)Ke BUMaraTy HalaHH:A iX pecypciB, AKILO BOHU T1O-
TPiOHi /I IMBITPHOTO HAaCENIeHHS, 8 TAKOX /I MOPaHEHNX Ta XBOPUX, AKi
B)Xe IIPOXOASATD MIKYBaHHA’®. 3a IHIINX YMOB TaKi Ail JO3BOMAIOTHCS /INILE B
Tilt Mipi Ta B TO Yac, KO BOHM HeOOXIHI [/Is1 HeTaltHOTO /IiKyBaHHsI IOpa-
HEHNX Ta XBOPUX YYACHUKIB 30POIHUX CUJI, BK/IIOYHO 3 BilICPKOBOIIOJIOHE-
HUMI®. Y Oyab-sIKOMy pasi Aep)kaBa-OKyIIAHT 3a/IMIIAETHCS BifJIIOBifaIb-
HOIO 32 3a0e3Ie4YeHHs TOro, 106 MeANYHi IOTpeOy LMBITLHOTO HaceIeHH
IIPOJOBXKYBa/IM 3aJOBOTIBHATUCH™.

361 [HIII, Cr. 8(x) Ta (i1).

362 JKKI, Cr. 19; KK 1V, Cr. 18; IIT I, Cr. 12; 3MITI, Hopma 28.
363 JKK I, Crarti 19(1), 33(2) Ta 35(2).

364 JKKI, Cr. 33(2).

365 II1L Cr. 14(2).

366 HIIT, Cr. 14(3).

367 HOIIT, Cr. 14(1).
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(B) Brpara saxucry yepes fii, {0 CTAHOB/IATH MIKOXY /L
NPOTUBHIKA

Crenja/bHMIl 3aXMCT MEAMYHUX (OPMyBaHb NPUIMHAETHCS, KOMU BOHU
BUKOPMCTOBYIOTbCA IS 3iJICHEHHA [il, O He BXOJATH B IX ryMaHiTapHi
¢byHKuil i e wkigmBumu st cynpoTtuBHuka.*® Jlorosipae MI'TI He BusHa-
4ae «[ii, o € WKiIMBUMH JI/I1 CYIIPOTUBHMKA», ajle SICHO, 1O TaKi Aii He
000B’s13KOBO TIOBMHHI BK/IIOYATV HACTyHmanbHi 601t0Bi Ail. BigmosinHo fmo
KomenTapsa nmo JKeHeBCbKUX KOHBEHIIiN IIepeXOBYBaHHA KOMOATaHTIB,
IPUJATHUX JJIS BIfICBKOBOI C/Iy>k61, 36poi abo 6oenpumnacis, HaBMUCHe Ie-
PELIKO/PKAaHHS BiJICbKOBMM AisfM a00 BUKOPMCTAHHA 5K BifICBKOBOTO CIO-
CTepeXXHOTO MYHKTY, € HOCTaTHbOIO NPUYMHOIO JJIA BTPATHU CIIelia/IbHOTO
saxucry’®. 3 iHuoro 60Ky, y sorosipHoMy MITI Tako) HaBOZUTLCA HEBM-
YepIHMUII [epesTiK NPUKIAfiB MOBEIHKY 411 0OCTABUH, sIKi He MOXYTb PO3-
IJIANATUCA AK [Iil, IO € WKIZIMBUMM ISl CYyIIPOTUBHUKA, A CaMe:

o mepcoHan (opMyBaHHs O30POEHMIT JIETKOK IHAVBIIYa/lbHOIO
36pOEI0, 1 I10r0 YIACHNUKY BUKOPVCTOBYIOTb TaKy 30POI0 J/IsI Bj1ac-
HOI 060poHM a60 Iy1s1 060POHM NOPAaHEHUX Ta XBOPUX 0Cib y Me-
aX CBOIX 000B’A3KiB;

o ITYHKT OXOPOHAETHCA Kapay/1OM, BAapTOBUMI abo KOHBO'I'paMI/I;

e  crTpimenbKe 030pO€HHS Ta GOENMpUIIac, BUTy4eHi y IOpaHeH!X i
XBOPUX, KOTpi llle He IlepefaHi HaJIeXHiil cIy>x6i, a 3HAXORATbCA
Ha TepuTopii Takux GOopMyBaHb;

e yYacHMKN 36POIHMX CIIT UM IHIIMX KOMOATaHTIB [IepeOyBarTh Ha
TepuTopii POpMyBaHHA 3 MEIMYHNX IPUINH;

e IIepCOHAJI Ta Marepiajm BeTepMHAPHOI CIy>KOM 3HAXOHATHCA Ha
TepuTOopii popMyBaHHSA, He IIepETBOPIOIOYNICh Ha JIOr0 HeBifl eMHY
YaCTHHY,

e  I'yMaHiTapHa [if/IbHICTD BiliCbKOBO-MeIMYHUX POPMyBaHb ab0 ix
NIePCOHATY MOLIIMPIOETHCSA Ha MiKAYBaHHA IIPO MOPaHEHNX Y1 XBO-
PUX 3 4MC/Ia UMBIMBHOTO HacemeHHs. "

IIi nomo)xeHHA He MEPEelIKOIPKAITb CTOPOHAM, IO BOMIOTb, BXUBATU

Oi/1bIII CYBOPMX 3aXOMiB Oe3IeKN A/IsI UMBIIbHUX MefUYHNX (GOPMYBAHb Ta

HepCOHaTy, AKi (QYHKLIOHYIOTb Ha TepUTOpil, M0 3HAXOAMUTBCA Iif IXHIM

KoHTponeM. Hanpuxian, fep>kaBa-oKyIaHT MO>Ke 3aKOHHUM CIIOCOOOM 3a-

OOpOHATM HOCIHHA iHAVBiAYyanbHOI 30pol Ha BCill OKyNOBaHil TepuTOpii.

368 JKKI, Cr. 21; KK 1V, Cr. 19(1); AIT I, Cr. 13(1); 3MTITI, Hopma 28.

369 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64),
Art. 21.

370 JKKI, Cr. 22; )KK 1V, Cr. 19(2); AIT T, 13(2).
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Z. Burduli/ICRC

ITyrrymaranas, Ilpi-/Tanka, 2009 p. CriBpo6itaukn MKUYX BrBO3STH MOpaHEHNX Ha MapoMi B
Tpinkomari.

Sxmo 6yme BcTaHOBJIEHO, 10 NVBIIbHI MegyHi (OPMYBaHHA Ta IEePCOHAT
HOPYLIYVIOTh TaKy 3a00pOHY, BOHY MOXXYTb OTPUMATY IONEPEMKEeHHs, a B
pasi HeoOXigHOCTI — 6yTH 11036aB/IEHNMH CIIELiaTbHOTO 3aXMCTY 31 CTOPOHYU
Jep>KaBM-OKYIIaHTa.

OpHak, 18 MeguyHMX (GOpMyBaHb BTpaTa CIeIialbHOTO 3aXUCTYy He
0060B’13KOBO IPU3BOAUTD [0 BTPATU 3aXWCTY Bifj mpsMoro Hamapy. Skigo
MeqyaHi GOpMyBaHHS BUKOPUCTOBYIOTHCS Il BUMHEHHS Aill, 1[0 € IIKif-
JMBUMU i1 CYNPOTUBHMKA, HANIPUKIIAJ 3AICHIOTD 36ip Ta mepemady
PO3BifyBa/IbHIX JAHNX, He IIOB SI3aHMX 3 GOIIOBUMI OIEPALisIMIL, BOHU MO-
XKYTb BTPATUTY CBill Crlellia/IbHIIT 3aXICT AK Mein4He (OPMYBaHHA, IPOTE
3a HYMU Bce IIie 36epiraeTbcs cTaTyc [UBIMbHUX 00 €KTiB. X04a Taki Med-
Hi popMyBaHHs Ginbllle He MalOTh IpaBa Ha OCOOINMBY MIATPUMKY ab0 Ha
3aXJVICT Bifl BTPYYaHHs Y CBOIO pOOOTY, BOHY 3a/IMIIAIOTHCS 3aXUILEHVNMI Biff
NpsAMMX HalafiB, AKIIO IX BMKOPUCTaHHA He IIEPEeTBOPIOE IX Ha BillCHKOBi
i, a y BUIIa[IKy 3 IIEPCOHAJIOM — [0 i IPOTATOM 4Yacy Joro 6e3nocepesHbol

y4acTi y 60iioBux miax*’!

. Koxxna nopi6Ha curyanis HoBMHHA pO3IJLAATUCD
OKpeMo. 3a IeBHMX OOCTaBVH, 37IOB)XMBAHHA 3aXMCTOM, HaJJAHUM MeJNd-
HUM QOPMYBAHHAM I yYacTi y OOMOBUX AifX, TAKOXX MOXKe OYTU Bipo-

372

JIOMCTBOM, a, OT>Ke, BOEHHUM 3JIOYMHOM>"*, Y 6y,t[b-HKOMy pasi cenianbHMIn

3aXVCT MeUYHMX (POPMYBAHbD SIK LMBIIBHNUX, TAK i BIlICPKOBUX, He IPUIN-

371 Iudopmario po BUSHAYEHHs BilICbKOBIX Iiijeil Ta 6e3110CcepeHIO yIacTb y GOMOBIX [isixX
puB. y Imasi 3, Pospinm I1.1.a Ta 1.4.

372 JInda oTpUMMaHHA BU3HaueHH:A BiponomcTsa iuB. Pospin 3.1V.3.
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HSETHCS, SIKIO He OY/I0 HAIaHO IIONEePEKeHHs i PO3YMHOrO TepMiHY [is
BUIIPAB/IEHHS CUTYaL{l, 1110 6Y/I0 IpOirHopoBaHo™>.

2. 3axucT caHiTapHO-TPAaHCHOPTHUX 3aCO0iB

Ha mpaxTuiii 3axmcT mopaHeHux, XBOpUX Ta 0cib, s1ki 3a3Hamu KopabenbHOl
aBapii, 4acTo 3a/IeXKNUTh BijJj MOBAryU Ta 3aXUCTY, 110 HA[Jal0TbCA TPAHCIIOPT-
HUM 3ac00aM, SIKi BUKOPVCTOBYIOTbCS IS IXHBOTO IOPATYHKY, eBaKyalil 3
Hebe3ImevHNX 30H Ta TPAHCIOPTYBAHHSA [0 JTiKapeHb ab0 iHIINMX MEAUYHUX
YCTQHOB, [ie BOHJM MAaTMMYTb 3MOTY OTPUMATI HEOOXifHY MeNUUIHY [OIO-
Mmory Ta pornAn. MITI micTutsb 0e3/1iY IeTa/JIbHUX IOJIOXKEHD, 10 peryo-
I0Tb CTaTYC, IpaBa, 000B’A3KM Ta 3aXUCT PiSHOMaHITHIX 3aCO0iB MEUYHOTO
TPAHCIIOPTY B Pi3HUX CUTYaLIifAX.

(a) 3HavyeHHs TepMiHY «CaHITAPHO-TPAHCHOPTHI 3aCO6M»
TepMmiH «caHiTApHO-TPAHCIIOPTHI 3acO0OM» O3Ha4Yae OyAb-sKi TPaHCHOPTHI
3aco0u sIK BINICHKOBI, TaK i I{MBi/IbHI, IpM3HAYeH] BUHATKOBO JJIS IepeBe-
3€HHsI TIOpaHEHNX, XBOPKX Ta 0Ci0, sIKi 3a3Ha/ KOpabenpbHOI aBapil, a TAKOX
MEJMYHOTO Ta JYXOBHOTO MEPCOHATY, MEAMIHOrO OO/IaHAHHS 4N 3aIlacis,
[0 OXOPOHAITbCA Hopmamu MITI7. Take nmpusHaueHHA MoXke 6yTH HO-
CTITHMM YU TMMYaCOBMM i MOXKe BK/IIOUATU TPAHCIIOPTHI 3aCOOM Ha3eMHO-
TO, BOJHOTO ab0 MOBITPAHOTO TUITY, HANIPUKIIAJ, MAIIVHU IIBUAKOI JOIIO-
Mory, Kopabmi-mmuTasi abo miTanbHi amapaty, OCKiZIbKY BOHY HaJZAKThCA

BOIOIOYOIO CTOPOHOI0>.

(6) Cdepa szaxucry
SIkI1o He BCTAaHOBJIEHO iHINE, YCIM CaHITaAPHO-TPAHCIOPTHUM 3acobaM Ha-
HAETbCST TAKUIT JKe 3aXMCT, 5K 1 MOOIIbHMM Memm4HuUM GOpMyBaHHAM®.
BinmoBifHO, BCi MeOMYHI TPAHCIOPTHI 3ac00M, IPU3HAYEHHIM SKUX € BH-
HATKOBO MefUYHE TPAHCIOPTYBAHHS, HOTPIOHO MOBAXKATU Ta 3aXUIIATH

3a Oypb-AKux o6craBuH’

. lle o3navae, 1m0 MeaMYHi TPAaHCHOPTHI 3acObu
MOXYTb BMKOPUCTOBYBATUCS BOIOIOUMMI CTOPOHaMM Ha 3aKOHHMX IIifi-
CTaBaX, BOIHOYAC BOHM He MOXXYTb MifjlaBaTuCA NPAMMM HamajaMm, a ix
TyMaHiTapHiil po60Ti He MOXKHa Iepelkomxari. Lle Takox O3HaYae, IO
y BUINAfKaX, KOMM HeoOXifjHe HaflaHHs HEBifKIaZHOI MeINIHOI JOIIOMOTH,
NiKyBaHHA Ta MeIVMYHA eBaKyallisd IOBJMHHI, HACKI/IbKM JO3BO/AE CUTYyalis,

MaTy OpiOpUTeT Hepef 3aKOHHNMM iHTepecaMit I[Of0 MiATPUMAHHs OesIte-

373 KK, Cr. 21; KK IV, Cr. 19(1); ITT I, Cr. 13(1).

374 [HIIT, Cr. 8 (e)-(e).

375 HOIIT, Cr. 8(e)-(i).

376 KK, Cr. 35; JIT I, CratTi 21 Ta 23.

377 XKKI, Cr. 35; KK 1V, Cr. 21; JIT I, Cratri 21 Ta 23; 3MITI, Hopma 29.
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KU, TaKUMU 5K 00myK i gormt. SIK i y BUIAAKy 3 MEAMYHUM IIEPCOHATIOM
Ta MEAMYHUMY (POPMYBAHHIMM, MEUYHI TPAHCIOPTHI 3aCO6M BTPAvaroTh
crieniaTbHMUI 3aXMCT JIMILIE TOMi, KO BOHM BUKOPUCTOBYIOTbCA HE TiTbKM
IJIs1 BUKOHAHHSA CBO€I ryMaHiTapHol QYHKILII, a 71 J/11 BYMHEHHSA BOPOXKUX
il I[OfI0 CYIIPOTUBHMUKA. TaK, HaIIpMKIafl, MaIlHA MIBUIKOI JOIIOMOTH, 1110
BUKOPICTOBYEThCA /IS ITepeBe3eHHsT KoMbaTaHTiB, 36poi Ta 6oenpumacis,
a60 3aiiMa€eTbCsI 300pOM Ta Tepefadero BilicbKOBOI PO3BifHOI iHpOpMaIiil,
0e3CcyMHIBHO, BTpaTITb CBill crenianbHmii 3axuct y Kontekcti MITI i HaBiTh
MO>Ke CTaTy BilICbKOBOIO 1Ii/III0, HA Ky MOXKHA Oy/ie 3AiliCHNTY Hanaj Ha 3a-
KOHHIIX IificTaBax. 3 iHIIOro 60Ky, aBTOMOOI/Ib MIBU/IKOI OIIOMOTY He MO>Ke
OyTy M036aB/IeHNIT CIeIiabHOTO 3aXUCTY MPOCTO Yepes3 Te, L0 MefUYHa
Opuraga mae mpu cobi erke 036pOEHHS [IsI CAMOOOOPOHU UM [T 3aXU-
CTy MALi€HTIB, SKUX IIEPEBO3NUTD, A00 TOMY, 1110 B HhOMY 3HAXOANUTHCS JIETKa
cTpinenpKa 36pos i cropsAmKeHHs, BIWIyYeHi y nopaHeHuX i xsopux. Crix
TaKOXX 3a3Ha4YMTH, 1[0 BTpaTa CIIEliaIbHOTO 3aXMCTY, AKUII Hala€TbCA Me-
IMYHOMY TPAHCIIOPTY, He 000B’A3KOBO IIPVM3BOANTD 10 BTPATH 3aXVCTY Bifl
npAMoro Hamapny. Hanpukiaj, HaBMMCHE BUKOPUCTAHHA MallVH HIBYU/KOI
IOIIOMOTH Ji/Is TOTO, 100 MePeIiKOANTI [isiM IIOfI0 MPUMMHEHHA MaCOBUX
3aBOPYIIEHD, CIPSIMOBAHNX OKYIALIIHIMY CH/IAMI IIPOTH L{UBIIBHUX OCi0,
AKi HOPYHIYIOTh TPOMAaJIChbKUI TOPAMNOK, MOXKe IPU3BECTH JJO BTPATH CIIelli-
QJIPHOTO 3aXVCTY, L0 HAJIA€TbCS CAHITAPHO-TPAHCIIOPTHUM 3aco0aM, ajie He
Oype JOCTaTHIM I TOTO, 1106 IepeTBOPUTY TaKi MAIIMHY IIBUAKOI JOIIO-
MOTI'M Ha BilIcbKOBi 06’ exTi. OT>Ke, MalllMHN IMIBAKOL JOIIOMOTY MOYKHA Ha
3aKOHHUX IIifICTaBaX PeKBi3yBaTy 460 MepelIKoKaTH IX AiAMbHOCTI iHIIMM
YMHOM, ajIe BOJHOYAC BOHM 3a/IUIIATIMYThCS UMBUIBHUMM 00’ €KTaMu, sIKi
KOPUCTYIOTHCS 3aXMCTOM BiJl IPAMMX HamafiB.

(B) Kopa6ni-mmnurani Ta npubepexHi pATyBanbHi cygHa
Kopabni-wnumani - 1je kopa6bii, mobygosani abo o6agHaHi crieniarpHO Ta
BMHATKOBO 3 METOIO HaJJaHH:A JOIIOMOTH, JIiKyBaHHA Ta TPaHCIIOPTYBAaHHA
[IOpaHeHNX, XBOPUX Ta 0Cib, siKi 3a3Hanu KopabenbHOI aBapil. BoHn MOXyTb
6yTI/I BilICbKOBMMI 4M LMBiIbHMMU, & TAKOXX MOXXYTb MaTy Ha 60pTy Bill-
CbKOBUX i IIMBIIbHMX TIAl[i€HTIB, ajie IOBYHHI Haje>XaTy BOIIYill CTOPOHI,
OyTy HagaHuMM ab0 TMMYACOBO BifpsamkeHnmMu Hew s, Kopabmi-mnurani,
Ipo sAKi Oy/I0 HaTeXHUM YMHOM IOBiJOM/IEHO, Ta SKi YiTKO MO3Ha4eHi 5K
Taki, MOXYTb Mi/yIATATH IIepeBipLii Ta OOLIYKY iHIIOK BOIIYOK CTOPOHOIO,
ajle MalIOThb KOPMCTYBATHCh IIOBArolo i 3aXMcToM. 30KpeMa, Ha BiMiHY Bif
Mefu4HUX (HOpMyBaHb Ta IiHIINX 3aCO0iB MEIMYHOrO TPAHCHOPTY, KOpa-
Oni-mmmTani He MOXYTb OYTH 3aXOIUIeHi ab0 BUTydeHi CYyIpOTUBHUKOM .
BiiicpkoBi Kopabii MOXXYTbh BUMaraTi Bif kopabiB-1mmnuTais nepepadi mo-

378 JKKII, Crarri 22, (1) Ta 25; I I, Cr. 22(2).
379 JKKII, Crarri 22, 24 Ta 25.
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paHeHNX, XBOPMX Ta TUX, fKi 3a3Ha/IU KOpaberbHOI aBapil, BilICBKOBOCTYXK-
60BIIiB, ajle MBITBHMX MAL[IEHTIB CITif] ITepefjaBaTy uiie KpaiHi IXHbOTO I10-
xomxeHH:s**. Kopabi-mnmuTani MoBMHHI ZoIOMarati mopaHeH!M, XBOPUM
Ta 0cobam, AKi 3a3HanmM KopabenbHoi aBapii, He3alIe>XHO Bifi HalliOHaIbHOCTI
Yy fep>KaBHOI NPMHAIEXHOCTi. BOHM He MOXYTb IepelIKOfKaTu IIepecy-
BAHHIO CTOPiH, 1O BOKITH, i HE MOXKYTb BUKOPUCTOBYBATUCS JJIA BiliCh-
KOBUX 1ineir*®!. Ko kopabi-mmuTani BUKOPUCTOBYIOTbCS /L1 IPOBEEH-
H JIii1, 0O He BXOJATD JI0 IX 'yMaHiTapHUX 000B’43KiB, a00 I BYMHEHHSA
Tl 110 3aBJJal0Th MIKOAM 4M CTAHOBJIATD 3aTPO3Y A CYIPOTUBHMKA, BOHI
BTPA4aIOTh CBill CIlelia/IbHII 3aXMCT IIiC/IA IIONIEPEKEHHS — IIPUYOMY Y Jie-
AKUX BUMNAJKaX BCTAHOB/IIOETHCA IIEBHMIT YaCOBUI IIPOMIDKOK — AKILO TaKe

nonepempKeHHst 6yze IpoirHOpoBaHO™

Y 6inbIIOCTi BUNALKIB npubepescHi pamyeanvti cyoOHa, 10 eKCIUTyaTyloThb-
Cs1 BOOIOUMMIM CTOpOHamM a60 odiuiifHO BM3HAHMMM OpraHisauismu 3
HaJlaHHA MOPATYHKY, KOPUCTYIOTbCA TaKMM CaMIUM 3aXMCTOM, IO 11 Kopa-
Omi-mmrati. 3 oILAfy Ha Te, IO CHCTeMaTIYHe iHpOpMyBaHH: Ta HafiliHa
imeHTHdiKALiA TaKMX MajuX i MBUJKOXIHUX CYZleH He 3aBXAU MOXIUBA
Ha IPaKTUli, iX MpaBo Ha 3aXUCT He 3a/IKUTh BiJj HaflaHHA TONEePeHbOTO
HOBiJOM/IEHHA CYIPOTUBHUKY o HUX. OfHaK, iX IPpaBo Ha 3aXMCT TAKOX
He € a0COIIOTHUM, @ 3aCTOCOBYETDCsI JINIIIE TiEI0 MipOIO, KOO «I[bOTO JJO3BO-
JIAIOTH eKCIUTyaTaliiiHi BUMOIy» .

(r) Meguuni mitanpHi amapaTu

e onyH 0cO6GMMBUIT peXXUM, 110 3aCTyTOBYE Ha yBary B KoHTekcti MITI,
MOIMPIOETHCA i Ha MeiM4Hi yitanbHi amapatn. JJorosipae MITI Busnavae
NiTajIbHI allapaTy sIK BilIChbKOBi ab0 LMBINBHI TiTaNbHI 3acO0U, MpU3HAYEH]
Ha IIOCTIIHiN Y TUMYACOBil OCHOBI JI/I1 MEMYHOTO TPAHCIIOPTYBAHHA ITif
KepiBHMIITBOM BOIOIOYOI CTOpOHU. BoHM MaloThb 6yTy ITO3Ha4YeHi posmisHa-
Ba/IbHOIO eM0/IeMOI0 Ha HYDKHII, BepxHiil i 6i4Hiil moBepxH:X. BigmosinHo
1o YKeHeBcbKux KOHBeHIIiN 1949 poky MefuvHi JTiTa/lbHI allapaTy MOBUHHI
MTOBAYKATHUCA i He MOXKYTb ITifIJJaBaTICA aTalli, AKIIO BOHM i TalOTh Ha BUCOTI,
IPOTATOM IIEBHOT'O YacCy Ta BilIIOBIIHO JO MapUIpPyTiB, 1o Oy1u Hmomepes-
HDbO y3TOJKeH] BOIOIOUMMM CTOPOHaMI ™™,

JonaTkoBuit IpoTOKONM I Gi/IbII fleTaTbHO OOIPYHTOBYE TaKy IO3MIIIO Ta
nepe;[6aqae, 110 MEAVYHI JiTa/JbHI anmapaTy, AKi 6y}10 PpO3Ii3HAaHO AK TaKi,
ase sKi [iIOTD 3a BIICYTHOCTI ZJOMOBJIEHOCTE! MiX CTOpOoHaMu abo 3a Bifi-

380 JKKII, Cr. 14; IT1 I, Cr. 22(1).

381 JKKIIL Cr. 30(1)-(3).

382 JKKII, Cr. 34.

383 KK II, Cr. 27; IT1 I, Cr. 22(3).

384 JKKI, Crarri 36-37; )KK II, Cratti 39-40; )KK IV, Cr. 22.
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ICRC

—~ N

ITonpoBuii rocmitans B 50 km Bix Cipre (JIiBis), 2011 p. [TopaHeHOTO IePEHOCATH y BEPTOIIT A/
TPaHCIOPTYBAHHA B /likapHIo B Tpinormi.

XVWIEHHS Bifi yTORM MDK HUMM, IOBMHHI TMM He MeHIIle ITOBXATNCH, abo, y
BUMAJKy HeCaHKI[IOHOBAaHNUX IONbOTIB Hafl TEPUTOPiAMU, KOHTPOTbOBAHM-
MU CYIIPOTMBHMKOM, IO TOTO, SIK IX Oy/e migzaHo aTalli, — A/ HUX [IOBUHEH
BCTaHOBJIIOBATVCh BM3HAYEHMII Yac IIC/IA MOIEPEIKEHH /11 BUKOHAHHA
BMMOT. 30KpeMa, BOIOI0Ui CTOPOHM MOXKYTb HaKa3aTy CaHiTapHOMY JIiTajib-
HOMY aIapary npus3eMInTuCs abo 3poOUTH ITOCAAKy Ha BOAY AJIsI HEraHol
nepeBipkn. [HCIIeKTOBaHi /TiTanbHi amapaTy Ta iX MacaXupy MOBMHHI MaTU
IIPaBO IIPOJOBXYBATY CBilT peiic 6e3 3BOIIKaHHA, AKIO IepeBipka BCTaHO-
BUTbD, 110 Lie [JiICHO Me[M4Hi JIiTa/bHi allapaTyl, KOTPi He BiIXWIANNCDH Bif,
BMKOHAHHs BCTAHOBJIEHOI /Il HUX Meau4yHol GpyHKuil B Mexxax MI'TI unm ix
0060B’s13KiB 3a BifIIOBIZHOI YTOfOI0 MK CTOpPOHAMH, IO BOWITb. SIKIIO
IHCIIEKIIis M TBepANTD NPOTUIEKHE, BilTIOBIJHNI TiTa/IbHUIL allapaT MOXKe
OyTH 3aTpUMaHO 49U peKBi30BaHO, a 0co0M, AKi IepeOyBalOTh Ha 6OPTY, MO-
XKYTb OYTM 3aTpUMaHi 4y 3 HUMMU CJIifj YMHNUTY BiINIOBIZHO KO iXHBOTO CTa-
Tycy 3a MITI*®.

385 MIII, Crarri 24-30.
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HisHatucs 6inbime (MeguuHi ¢popMyBaHHSA Ta CaHITAPHO-TPAHCHOPTHI
3aco6m)3%°

Health Care in Danger: Libya, film, ICRC, 2011. [JocTyn 3a IOCHITaHHSAM:
http://www:you- tube.com/watch?v=nh4z806xUN0

Antonio Cassese, “Under what conditions may belligerents be acquitted of the
crime of attacking an ambulance?,” Journal of International Criminal Justice,
Vol. 6, No. 2, 2008, pp. 385-397.

Jann Kleftner, “Protection of the wounded, sick and shipwrecked,” in Dieter
Fleck (ed.), The Handbook of International Humanitarian Law, 3rd ed., Oxford
University Press, Oxford, 2013, pp. 334-338.

Ambulance and Pre-Hospital Services in Risk Situations, Norwegian Red
Cross, Mexican Red Cross and ICRC, 2013.

Ax 3axon 3axuwace nio yac eittnu?

CnpaBa Ne 146, JliBan, Hamapg 3a fomomMoroxo BepTONbOTIB HAa MaIIMHU
HMIBMAKOI foromMoru (pociricbkoro MoBoto CripaBa Ne 124).

IV. TOCHITAJIbHI, BE3IIEYHI TA HEMTPAJII30BAHI 30HU

MITI, wo perymoe MbKHaponHi 30poiiHi KOHGIIKTH, Iependadae CTBO-
PEHH:, 3aBXAM 3a IOTOMKEHHSIM YCiX 3alikaBIeHMX CTOPiH KOHQIIKTY,
creniaJbHUX 30H Ta MiCLb [JIA 3aXMCTY IIOPAHEHMX, XBOPUX Ta iHILNX 0CO-
0/11BO ypas/MBUX IPYI HACe/IeHHA BiJj Hac/ifKiB Biituu. IcHye nBa Tnmm Ta-
KMX 30H ab0 MIiCI[eBOCTelT: 20cnimanvti ma 6es3neuti 30HU, KOTpPi TIOBUHHI
OyTu posraioBaHi Ha 6e3neyHill BifcTaHi Biy 60110BUX Aiill, Ta Helimpanizo-
8aHi 30HU, KOTPi MAIOTh Ha MeTi 3a0e3IeYNTy 3aXIUCT 1 IPUTY/IOK y MicLi, fie
posroprarwTbcs 60i10Bi fii. Xo4ya Take po3pisHEHHsS MOXKe OYTU KOPUCHUM
IUI pO3yMiHH:A KOHLEILII, 11 He IIepeLIKOJ KAE CTOPOHAM, 110 BOIKOTb, I10-
ropuTy KoMbiHOBaHi, Moan¢ikoBaHi ab0 aIbTEpPHATMBHI MICLSI IPUTYIIKY,
KOTpi Kpalle BifIIOBiJaTUMyTb BMMOTaM KOHKDETHOI CUTYallil. Croposnn,
10 BOIOIOTD, TAKOXK MOXKYTb JOMOBMTHUCS ITPO CTBOPEHHA JleMiniTapu3oBa-
HIX 30H 260 IIPOTOIOCUTH IIeBHI HaceIeHi yHKTU HeoOOPOHIOBAHVIMU Mic-
1eBOCTAMU. B 060X BuIaikax aKI[eHT pOOUTHCS He 3aBX/M Ha MOPaHEHMX
Ta XBOPMX, @ Ha 3aXMCTi IMBIIBHOIO HACE/IEHH:A 3arajloM. XapaKTepPUCTUKI
HeO0OOPOHIOBAHNX MICLIEBOCTENl Ta [AeMiTiTApU30BAHUX 30H POSI/LIHYTO B
I'nasi 3.11.3.

386 Yci moxymentnn MKUX focTymHi 3a mocumaHHAM: Www.icrc.org


http://www.icrc.org/
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1. TocmiranpHi, Oe3meyHi 30HM Ta MiCIIEBOCTi

Tocnimanvhi, Ge3neuni 30HU Ma micye60cmi OPraHi30BYIOTbCS CITEI[iabHO 3
METOIO 3aXJCTY IIOPAaHEHMX Ta XBOPUX Bijj HacmijkiB Bilinu. Ilig oxoponoro
TaKOXX 3HAXOQUTbCS IIEPCOHAJI, IKOMY JOPYY€eHa OpraHisalis Ta yIpaB/iHHA
TaKVMMU 30HAMM Ta MiCIIEBOCTSIMU, a TAaKOX JIOIIAJ, 32 IOPAaHEHVMH Ta XBO-
pumn. be3neuni 30Hu ma micye60cmi MOMMPIOIOTh TaKMIl CaMUIl 3aXUCT Ha
0COOMMBO ypasnuBi IPyIN LUBIMBHOTO HACENeHHs, a caMe JIIofieli TOXMIOTo
BiKY, JiiTell BiKOM J10 15 pOKiB, BariTHMX >KiHOK Ta MaTepiB MiTeil MOMOMIINX
cemu pokis®. TocmitambHi Ta Ge3nedHi 30HI, a TAKOXX MICIIEBOCTI MOXYTb
o6’egnyBatica Mbk co60t0. BoHU MOXyTb OyTi BCTaHOB/IeHi 10 abo T Yac
30poitHOro KOHQIIKTY K Ha HalliOHA/IbHI TepuTOpil lep>KaBy, TaK i Ha OKy-
HIOBaHil1, aje TOBMHHI 6y Ty Ha Ge3neyHili BiicTaHi Bifj 30HM 6010BUX Aill 1, 6a-
KaHO, 1100 BOHY MaJI/ IIOCTIlHUIT XapaKTep. Y IIbOMY KOHTEKCTi TepMiH «Mic-
11eBiCTb» O3HAYAE KOHKPETHI, JOOpe BifMeXXOBaHi MicClis, Taki AK OymiBi un
TabopI, TOA K TEPMIH «30Ha» O3HAYAE Bi[JHOCHO BEIMKY TEPUTOPIIO Ta MOXKe
OXOIUTIOBATY OfHY a0 ekinbka MicrieBocreil. [lorosipae MITI npsamo 3akm-
Kae fiepKaB-IoKpoBuTenbok Ta MKYX HajlaBaTy CBOIO HiATPUMKY 3 METOIO
CIIPMSAHHA BCTAaHOBJIEHHIO Ta BU3HAHHIO TOCIITaIbHMX 30H Ta MiCIIeBOCTEN,
a TaKOXX HaJla€ IPOEKT yrogu — B fofaTky jo Ilepmoi ta Yerseproi JKenes-
CHKIMX KOHBEHIIIN — [/Is1 IX B3AEMHOTO BI3HAHHS CTOPOHAMIL, 1[0 BOIOIOTH*,

2. HeirpanizoBaHi 30H1

HeritpanmisoBaHi 30HHM, AK IPaBUIO, HOCATb TUMYACOBUII XapakTep i op-
TaHI30BYIOTbCS B peasibHill OOJOBIiT 30HI [/Is 3aXMCTy ITOPaHEHMX, XBOPUX i
LUBITBHMX OCi6 Bix HeOesIIeK, 1110 BUHMKAIOTH B pe3y/bTaTi 60/10BUX Aill, 1110
POSTOPTAIOTHCSI HABKO/IO. BCTaHOB/IEHHS HelTpaIi3oBaHoOl 30HN Moxe OyTn
iHirifioBaHe CaMMMIL BOIOIOYMMI CTOPOHAMI, aJIe MOXKe OYTH 3aIIPOIIOHOBAHEe
i MKYX Ha ocHOBI J10r0 3araJbHOrO IpaBa I'yMaHitapHoi ininiarusn®®. Taki
HeJITpa/nisoBaHi 30HM IOBMHHI OyTY BIZIKPUTVMMIM Ha OFHAKOBMX IIpaBax His
BCiX BilfcbKOBMX a60 LMBIMBHMX 0Ci0, TOpaHeHMX ab0 XBOPKX, @ TAKOX s
BCIX [IUBIMBHIX 0Ci6, sIKi He 6epyThb y4acTi B 60ITOBUX [isIX, 1 SKi, X04a IPOXKI-
BalOTb B IIMX 30HAX, HE 3a/Ty4eHi y Nif/IbHICTh BilicbkoBOro xapaxrepy. CTopo-
HY, 1[0 BOIOIOTD, OBVMHHI IMIICbMOBO HOTOANTI reorpadivuHe posTallyBaHHH,
yTIpaBJliHHA, TOCTa4aHHA XapYOBUX IPOAYKTIB Ta HAaI/IAJ 3a 3alIpOIIOHOBAHOI0

HeJITpai30BaHOIO0 30HOI0, @ TAKOXK [IOYATOK i TPMBaIiCTb HelTpaizanii*®’.

387 Ilpo TepMiHOJIOril0, BUKOPHCTaHy B I[bOMy KOHTeKcTi, muB. J.S. Pictet (ed.), Geneva
Convention Relative to the Protection of Civilian Persons in Time of War, Vol. IV of The
Geneva Conventions of 12 August 1949: Commentary, ICRC, Geneva, 1958, p. 120.

388 KK, Cr. 23 Ta Homartok I; )KK IV, Cr. 14 Ta lomaToxk 1.
389 Ilpo mpago ininiaTueu MKYX aus. y [masi 8.11.6.
390 JKKIV,Cr. 15.
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HisHatucs 6inpure (Tocmitanphi, 6e3mevHi Ta HeliTpani3oBaHi 30HN

3. 3axucr

Hespaskaroun Ha Te, 1m0 JKeHeBCbKi KOHBeHIIil 1949 poky mpsAMo He BM3Ha-
9al0Th cepy OXOPOHN, KOTPi HAZLAIOTHCS TIKAPHAHNM, Oe3nedHnM abo Heit-
Tpaji30BaHMM 30HAM Ta MICIIEBOCTSM, 3ara/IbHOBU3HAHUM € TOil (BaKxT, 1[0
Haraju Ha Taki 30HK € 3a6opoHennmu 3a 3BudaeBum MITI*'. [leit BCHOBOK
MiITBEPIKYETbCA TAKOXK TUM, 110, 3TifHO 3 PUMCBKMM CTaTyTOM, HaBMMCHi
HaIla/iy Ha JIiKapHi Ta Micl, Jie 3[iJICHIOETbCS PO3MillieHHA XBOPUX Ta IIopa-
HEHMX, € CEPIIO3HMM IOPYLIEHHAM 3aKOHIB 1 3BMYaiB BeJleHHSA BiliHM, AKILO
TIIBKY Taki MiCL[eBOCTI He KBali(iKyIOThCs K BilicbkoBi 1imi*”. 3abopona
3MIiICHEHHS HamNa/iB i 3arajbHMUIT 060B 30K CTOPIH MOBAXKATI Ta 3aXMIATH
FOCIIiTa/IbHI Ta Oe3leyHi 30HM B Oyfb-AKMII Yac, TAKOXX BHECEHI B IIPOEKTU

yrog, npukpimtenux o Ilepioi ta YerBepToi JKeHeBChKIX KOHBEHII*®.

)394

Jean-Philippe Lavoyer, “International humanitarian law, protected zones and
the use of force,” in Wolfgang Biermann and Martin Vadset (eds), UN Peace-
keeping in Trouble: Lessons Learned from the former Yugoslavia, Ashgate, Al-
dershot, 1998, pp. 262-279.

Ax 3axou 3axuwace nio yac eittnu?

Cmpasa Ne 205, Bocnist i Tepuerosuta, CTBOpeHHs 0e3leYHMX pailoOHIB
(pociricbkoio MoBoo CripaBa Ne 174).

V. BIOMITHI EMBJIEMHI

Em6emu Yepsonoro Xpecta, Yepsonoro IliBmicsist i YepBonoro Kpucrana.

391 3MITIL, Hopma 35.
392 Pumchkuit craryT, Cr. 8(2)(6)(ix). [l BUsHaUeHH BiiicbkOBMX Liinett auB. DraBy 3.11.1.a.
393 JKKIralV, domarok I, Cr. 11.

394 Yci goxymentn MKYX fjocTymHi 3a HOCHTaHHAM: WWW.ICIC.0rg


http://www.icrc.org/
https://casebook.icrc.org/case-study/bosnia-and-herzegovina-constitution-safe-areas
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1. Tpu BigmiTHi eM6neMn

BigmitHnMu em6neMamu 3a JKeHeBcbKuMU KOHBeHIiAMM Ta JJOIaTKOBUMM
nporokonamu fo Hux € Yepsonnit Xpect, Yepsonmuii IliBmicaup i Yepsonuit
Kpucran na 6itomy 11i*”. Ille opHa em6ema, BusHaHa YKeHeBCbKIMM KOH-
BeHLiAMM 1949 poky, YepBoHi JleB Ta cOHIle, He BUKOPUCTOBYETbCA BiITOM1
K €[lUHa Jiep>KaBa, KoTpa ii Kom-HeOyab BUKOPUCTOBYBaa, Icmamcpka Pe-
crry6nika Ipan, saminuna ii Ha Yepsonwit IliBmicans y 1980 poui. Yci Tpn
eMOmeMyt MOXXYTb OYTV BUKOPMCTaHi B OZHAKOBUX I/IAX Ta 32 OXHAKOBUX
YMOB i MalOTh PiBHOLIIHHMII CTAaTyC Ta MOBMHHI OJHAKOBO MOBa’KAaTUCh Bijl-
noBigHO Mo MI'TL.

2. BuxopucraHH:d 3 METOIO 3aXJICTy MeJMYHIM IIePCOHAIOM,
MegYHNMN GOpMyBaHHAMN Ta TPAHCIOPTHUMM 3aco6aMu

I[lepmoyeprosa Ta OCHOBHA MeTa BUKOPUCTAHHSA BiIMiTHUX eM61eM IOJLA-
ra€ B ToMy, o6 OyTu go6pe BUAMMMM 3HAKOM 3aXVCTY, Ha AKUI MalOTh
[IpaBO MeIMYHMII IepcoHas i 06’ektu. BukopucTanHa BifMiTHUX eMb/eM 3
METOI0 3aXMCTY OOMEXYEThCA MEAUYHUMN (GOPMYBAHHAMM Ta TPAHCHOPT-
HMMM 3ac006aMI1, @ TAKOX MEIMYHIM Ta [yXOBHMM IIePCOHAIOM, OO/IafHaH-
HAM Ta Marepianmamu 3a 3mictom MITI*®. Kpim Toro, Take BUKOPUCTaHHS
3 METOIO 3aXMCTy IIOBUHHO 3aBXA¥ OyTU 3 ZO3BOIY BifJIIOBIXHOI BOIOIOYO]
CTOPOHM Ji KOHTPOJIIOBATIICA Helo. 3a JOMOBJIEHICTIO 3alliKaBIeHNUX Jiep>KaB
BUKOPYCTAHHA Bi]MITHUX eMOJIeM 3 METOIO 3aXVCTY TaKOX JJO3BOJLAETHCS
TOCITITaIbHIM Ta 6e3[eYHNM 30HaM, @ TAKOXK MiCI[eBOCTAM, CTBOPEHUM Bifl-
noBigHo 1o JKeHeBCbKUX KOHBeHIT 1949 poxy™’
ILYXOBHOMY IIEPCOHAIY, IKMIT MiATOPsAKOBY0TbCss OOHYE,

» @ TAKOXK MEIMYHOMY Ta

KoxxHa cTOpoHa, 1[0 BOIOE, TOBMHHA HaMaraTuch 3abesnednTy igeHTudika-
I1i}0 CBOTO MEeIMYHOTO MepPCOHATY, MeIUYHNX (POPMYyBaHb i TPAHCIOPTHUX
3ac06iB, a TaKOXX BXXVBATY 3aXOHiB [y CIPOIeHHs IX imeHTHixarii®.
3asBuyail, MEANYHMIT Ta JYXOBHMII IIEPCOHAI IOBMHEH HOCUTHI HapyKaBHi
IIOB’SI3KM 3 BiAMiTHOIO eMO1eMolo; MegyyHi GOpMyBaHHA Ta TPAHCIOPTHI
3aco6y MOBMHHI MICTUTH IPUKPIIUIeH] po3Ni3HaBa/lbHi mpamnopu, abo AKu-

MOCH IHIIMM 4YMHOM BifoOpaxkaty BigMiTHY eMmOrmemy'™. IIsi [OCSTHEHHS

395 BigmitHi em6bnemn Yepsororo Xpecra ta Yepsonoro IliBmicsans (i Yepsonoro JleBa Ta
Conus) Bxe faBHO BusHasi B jorosipaomy MITI OKK I, Cr. 38 Ta JKK II, Cr. 41). [lopar-
xoBuit mpotokon III, koTpnit Habpas ynHHOCTI 14 ciuna 2007 poky, ZOJATKOBO BIM3HAB
Yepsonnit Kpucran sk BifMiTHY eM671eMy 3 PIBHOL[IHHIM CTaTyCOM.

396 JKK I, Cr. 44(1).

397 XKIralV, Jomarok I, Cr. 6.

398 JIIIIL Cr. 5.

399 KK I, Cr. 39; )KK II, Cr. 41; [IIT I, Cr. 18(1) Ta (2).

400 JKKI, Crarri 40-43; KK II, Crarri 42-43; KK IV, Crarti 20(2), 21 T2 22(2); IIT 1, Cr. 18(3) Ta (4).
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BU3HAYEHOTO PiBHsI e()eKTUBHOCTI 3aXVCHI 3HAKM Ta eMO/IeMy TOBUHHI 6y TI
NOPiBHAHO BEMMKUMM BifTHOCHO o6’eKTy ITifl 3aXMCTOM i BUTVIMMMM JIJIA CY-
IPOTMBHUKA HaBiTh Ha 3HA4HIN BifcTaHi. kim0 BisyanbHOI imeHTHdiKaLil
HEJOCTaTHbO, HAIIPUKIIAZ y 3B’I3Ky 3 BUKOPYCTAHHAM 3ac00iB Ta MeTOfIB
BEJIeHHsI BilfHM, CTOPOHM, IIJO BOIOIOTb, MOXKYTb JJOJQTKOBO BJJaBaTUCH JIO
a/IIbTepHATVBHMX 3aC00iB ifeHTHdIKALil, TaKMX sK BiAMITHI CBiTIOBI UM
pagiocurnamu, abo X BUKOPMCTOBYBATU €IeKTPOHHI 3acobu imeHTndika-
uii*’!. Cr1ify HarOIOCUTY HA TOMY, 1110 BigMiTHI eM6/eMy Ta iHII 3aco6u ineH-
tudikanii cami co6010 He HaAIOTb 3aXVICHOTO CTATYCY, a JIMIlle CIPSAMOBaHi
Ha MoJIeTieHHs ifenTudikanii Ta posnisHaBaHHA 0ci6 Ta 06’€KTiB, 10 Ma-
I0Th IpaBo Ha 3axucT 3a MITI2 Skuio MenuyHMIT 1 FyXOBHMII IIepCOHAT
a6o MenyaHi pOpMyBaHHsI Ta TPAHCIIOPTHI 3aCOOM He BUKOPUCTOBYIOTD a60
He MOXKYTb BUKOPJMCTOBYBATH BiIMiTHY eMO/ieMy, 1ie yCK/Ia[HIO€ IIpoLec ix
imenTnikamii, asie He mo36asisie ix creniambHOrO cTaTyCy ™.

3. BukopucraHHsa BifMiTHUX eMOTeM HAIliOHATBHUMI
TOBaPUCTBAMM

BigminHi eM67eMM MOXYTb TaKOXX BUKOPYMCTOBYBATUCA BUHATKOBO s
[MO03HAYeHHs, TOOTO M1 TOTro, {06 BKa3aTy, 110 0cobM 4i oOnafHAHHA Ha-
JIEKATD [IO HalliOHA/IbHMX TOBAPUCTB, 1 IXHA [NiA/NbHICTD 3[1ICHIOETBCA BiJi-
noBigHo go OcHoBonoONOXHMX NpuHLUIiB Pyxy'™. Take inguxatuBHe BuU-
KOPMCTaHHA IOBMHHO BiJIIOBifJaTy HalliOHa/IbLHOMY 3aKOHOJABCTBY Ta He
nepepnbadae 6yab-AKoro crerjiaabHoro saxucry 3a MITI, oxpim 3aranbHoOro
3aXICTYy Bifi IpAMOTO HaIaJy, 3yMOBJIEHOTO LIMBiIbHUM CTAaTyCOM TaKOTO
HepcoHany Ta itoro obnagHanHs. OCKiNbKM Taka BigMiTHa eMOreMa € CyTO
iHAVKATBHMM 3HAKOM, BOHA [TOBMHHA OYTI HEBEIMKOK BiFHOCHO 0cib a6o
06’€eKTiB, 110 € il HociaMu, i yMOBHU, 32 AKMX BOHA BUKOPVCTOBYETbHCA IIiJ} 9ac
36pOITHOr0 KOH(QIIIKTY, HOBUHHI YHEMOXX/IMBUT OYIb-SIKUIT PUSUK CIUTyTa-
TH 11 i3 3aXMCHMM 3HAKOM, KOTPMII HAaZlA€ IMYHITET IPOTU MPAMOIO BilICbKO-
Boro Hamapny. Ha mpaktuni ingukatuBHi eM61eMy HajyacTile OERHYOTD-
Csl 3 JIOTOTUIIOM Bif[ITOBiJHOTO HAlliOHA/ILHOTO TOBAPUCTBA. Y BUHATKOBUX
BUIIQJIKaX i /IMIIe B MUPHUIL 9ac CyTO iHAMKATUMBHE BUKOPUCTaHHA BifMiT-
HIX eMO0JIeM TaKoXX MOXKe OyTI [JO3BOJIEHO /I MAIINH IIBUKOI JOIOMOI
Ta CTaHIil 6€30IUI1aTHOI MeAMYHO]I jortoMory. Take BUKOPUCTAHHS ITIOBMHHO
I'PYHTYBATUCA Ha HAL[iOHA/TbHOMY 3aKOHOJaBCTBI, 3/1i/ICHIOBATIC 3 JO3BOIY

401 MOITT, Cr. 18(5) Ta (6), i Homarok I, [nasa III.
402 AITI, Hoparok I, Cr. 1(2); AIT III, IIpeambyra, myHKT 4.

403 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art.
39; 3MITI, xomenrap go Hopmu 30.

404 JKKI, CT. 44(2).
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HAI[{OHA/IPHOTO TOBAPUCTBA Bi/JIIOBIIHOI KpaiHM i Ma€ 060B’A3KOBO Biffpasy
K IPUNMHATHCS 3 TOYATKOM MDXHAPOZHOTO 36POITHOTO KOHGIIKTY .

—  In¢dopmarnio Ipo oCHOBHI IpMHIVIN PyXy AuB. y [masi 8.1.3.

4. BuxopucraHHsI MDKHapogHUMHU opraHizanisimu YepBoHoro
Xpecra

MixnapopHi opranisanii Yepsonoro Xpecra, a came MKYX ta Mixnapog-
Ha Depepanisa, MOXYTb y OyAb-AKMII Yac BUKOPUCTOBYBaTH eMOnemMy Yep-
BoHOTrO Xpecra 6e3 xogHnx obmexxens. Embmema YepBonoro Xpecra € va-
CTMHOIO JIOTOTHIIIB 060X opranisaniit. HaBiTh i 4ac 30poitHOro KOHQIKTY
BUKOPNCTaHHSA eMO/IeM)I B OCHOBHOMY € ITO3HA4YeHH:AM i CIyTye Juire s
imenTudikanil mepcoHany, npuMilieHb, MaTepianiB Ta AisIBHOCTI, OB sA3a-
HUX 3 BigmoBigHOW0 opraHisaniero. IIpore, sSIKIO 06CTaBMHU Ta XapakTep
misnbHOCTI mboro BuMaraoTb, MKUYX Ta Mixnapongna ®egmeparisa Takoxx
MAIOTb IIPaBO BUKOPUCTOBYBaTK eMbemy YepBonoro Xpecra i3 MeTom0 OT-
puMaHHA 3axucty'®. Ha Tepuropifx, KOTpi 3a3Ha/IM HEraTMBHOTO BIUIMBY
6ortoByx Aiit, MKYX BukopucTOBYe Benuki eMOeMu I 3aXMCHUX Liinei
Ha TIparopax abo >kmneTax MmepcoHaty abo Ha TPaHCIIOPTHUX 3acobax, CYA-
Hax, jitakax Ta 6yxismax. Kpim toro, MKUYX mae 6aratopiuHy Ta 3arajb-
HOIIPUITHATY MPAKTUKY BUKOPUCTAHHA CBOTO JIOTOTHUITY B 3aXMCHMX II/IAX
3amicTb BifgmiTHOI em6emu Yepsonoro Xpecta Ha 6imomy it

MK4YX

3o6paxkenns nororuiy Mixnapognoro Komirery Yepsonoro Xpecra.

+ C MixHapogHa Oefepalia ToBapuCTB
YepBoHoro Xpecta i YepsoHoro lliBmicaus

Jlorotun Mixxnaponuoi @epnepaii ToBapucts Yepsonoro Xpecra i Yepsonoro IliBmicaAni.

405 JKKI, Cr. 44(4).

406 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64),
Art. 44,

407 MKYX, JocnioxenHs onepayitiHo-koMepyitiHux ma iHWUX HeonepauitiHux numav,
noe’s3anux i3 euxopucmauuam embnem, CD/07/7.2.2, Papa peneraris MixnapopHo-
ro pyxy YepBoHoro xpecra i Yeponoro miBmicans, JKenesa, 23-24 mucromaga 2007 p.,
c. 83. Jloctyn 3a mocumanusaM: https://www.icrc.org/en/doc/assets/files/other/cd07_7-2-
2_eng_long_emblemstudy_final_20nov07.pdf


https://www.icrc.org/en/doc/assets/files/other/cd07_7-2-2_eng_long_emblemstudy_final_20nov07.pdf
https://www.icrc.org/en/doc/assets/files/other/cd07_7-2-2_eng_long_emblemstudy_final_20nov07.pdf
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5. O6MeXeHH:A HeNPaBOMipPHOTO BUKOPMCTAHHSA

Ha npaxTuii 3axycHe 3Ha4€HH:1 Ta aBTOPUTET, AKMMU KOPUCTYIOTbCSA BiZliMiTHI
eMO71eM1, 3a/IEKaTh Bifl HaTe)XHOI TOBEAIHKM THX, XTO MA€E IIPABO BUKOPIICTO-
BYBAaTH IX, Ta e(peKTMBHOrO 3a00iraHH:A IX HeIPaBOMipHOMY BUKOPYICTAHHIO.
3 orIAAy Ha BUCOKMII piBeHb HOBipM Ta 3aXMCHOI IIiHHOCTI, AKOI0 HafineHi
BifmoBifHi em67eMy Ha HpakTuili, eeKTUBHe 3aI0OIraHHA 3/I0BKVBAHHIO
emOreMaMyt Ma€ IepIIOdeproBe 3HadeHHs. Bipmosimno, MITI 3a6oponse
Oynb-sike HeHaJIeKHe BUKOPMCTAHHS BiIMITHUX eMO7IeM, 3HaKiB Ta CUTHAJIB,
nepenbavenux JKeHeBcbkuMM KOHBeHLisMu 1949 poky Tta ix JJopaTkoBUMM
npoTokomamn®®. 3aexXHo Bif 00CTaBMH, HABMICHE HEIIPAaBOMIpHE BMKOPU-
CTaHHA BigMiTHOI eMOeMyt MOXKe HaBiTh IIPUPIBHIOBATHCA IO BIpOIOMCTBA i,
K HAaCITOK, 1O BOEHHOTO 37m0unHy'”. Bynb-ska imiranis abo BUKOpUCTaHHS
BiMITHUX eMOJIeM y IIPUBATHMUX a60 KOMEPLITHIX I/IAX, He3alIeXXHO Bif oc-

HOBHOTO MOTHUBY, TaKOX 3a60poHeH|*"”

. Hep>kaBy MaroTh 00pUANIHe 3060B’s1-
3aHHs 3abesmevyBari, 106 iX HAIIOHA/IbHE 3aKOHOABCTBO PEIyIIOBA/IO BU-
KOPUCTaHH: BiMiTHMX eMOeM BifmoBifHO 10 YKeHeBChKUX KOHBeHLIiN 1949
POKYy Ta ix JJofaTKOBUX IPOTOKO/IB, BKIIOYHO 3 HOJIOKEHHAM, 110 Hepenba-
4aloTh e(eKTVBHE 3alI00iraHH: Ta IOKapaHHs 3a HEPaBOMipHe BUKOPUCTaH-
Hs 1ux 3HakiB"''. MKYX ony6nikyBas MopenbHMI 3aKOH I[Of{0 BUKOPUCTAH-
Hs1 eMO71eM, KOTPUIT Ma€ Ha MeTi HalaHHSA yPsiAaM KOPMCHIX HACTAHOB Ta Mifi-

TPUMKI B I[bOMY IIUTaHH{"'?.

Hisnatuca 6inpme (BigmiTHi emOmemm)*!

Francois Bugnion, Towards a Comprehensive Solution to the Question of the
Emblem, Geneva, ICRC, 4th ed., 2006, 48 pp.

Francois Bugnion, Red Cross, Red Crescent, Red Crystal, Geneva, ICRC, May
2007, 120 pp. JocTymHO TakKoXX pociiicbkoio MoBolo: bronbon, ®paHcya.
Kpacupiit Kpecr, Kpacubiit Ilomymecsan, Kpacubiit Kpucramn. Mocksa,
MKKK, 2008, 100 c.

408 Taasbke nonoxenss, Cr. 23(f); )KK I, Cr. 53; ITT I, Cr. 38(1); 3MITIL, Hopma 59.

409 AI1I, Crarri 37(1)(r) Ta 85(3)(e). Indopmarito mpo BiponomcTso anBs. y Inasi 3.I1V.3.
410 XK, Cr. 53(1).

411 XK, Cr. 54; KK 11, Cr. 45.

412 M. Sassoli, A. Bouvier and A. Quintin, How Does Law Protect in War?, op. cit. (note 17),
Document No. 35, ICRC, Model Law Concerning the Emblem. [loctym 3a nmocumanusm:
https:// www.icrc.org/casebook/doc/case-study/icrc-law-emblem-case-study.htm

413 Vci poxymentnt MKUX mocTymHi 3a moCHIaHHAM: WWW.icrc.org


https:// www.icrc.org/casebook/doc/case-study/icrc-law-emblem-case-study.htm
http://www.icrc.org/
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0778.pdf
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Jean-Frangois Quéguiner, “Commentary on the Protocol additional to
the Geneva Conventions of 12 August 1949, and relating to the Adop-
tion of an Additional Distinctive Emblem (Protocol III),” IRRC, Vol. 89,
No. 865, March 2007, pp. 175-207. JIoCTyIIHO TaKO>X POCI/ICHKOI0 MOBOIO:
Kerune, Kan-®pancya. KommeHTapnit k J|onmonHNTETbHOMY IIPOTOKONIY K
JKenesckum KoHBeHIMAM OT 12 aBrycra 1949 r., kacarwouieMycs IPUHATUA
TOIIOJIHUTENBbHON OTINunTenbHOI aMbOmeMs! (IIporoxomy III) // Boimeprxkn
13 MexayHapopHoro >xypHana Kpacnoro Kpecra. 2007. Ne 865, mapr. C.
1-46.

ICRC, Commentary on the First Geneva Convention, 2nd ed., ICRC/Cam-
bridge University Press, 2016, Articles 53 and 54.

Ax 3axou 3axuwac nio yac eivtnu?

Hoxyment Ne 8, Tpetitt [JogaTkoBui1 IPOTOKON 10 JKeHeBChKIX KOHBEHIIII.

Hoxyment Ne 35, MKYX, TumoBuit 3aKOH IIOfO BUKOPUCTAHHS eMOIeMU
(pociricbkoro MoBoI0 [JokyMeHT Ne 22).

CrpaBa Ne 44, MKYX, [TutaHH: {00 BUKOPUCTAHHS eMb1eMu (POCiicbKO0O
MoBoi Crpasa Ne 31).

CmpaBa Ne 78, IpaHn, BigmoBa Biff BUKopucTaHHs eMbeMu i3 300paskeHHIM
4epBOHOTO JIeBa Ta COHIA (pocilicbkoo MoBoo CripaBa Ne 62).

CropaBa Ne 209, BennkoOpuraHis, 3m0BXUBaHHS eMO1eMOI0 (POCiicbKO0
MmoBox Crpasa Ne 178).

Crpasa Ne 247, Komym6ist, 310BXMBaHHS eMO/IeMOIo.

VI. 3HUKI/II BE3BICTU TA 3ATVBJII

1. IIpaso cimeit Ha oTpuMaHH:A iHPOpMaLil PO KOO CBOIX
poanyiB

JTo opHUX i3 HANTSKYMX, ajle HaO/IbII YacTUX HACTIIKIB BIfIHM Ha/IeXUTh
BTpaTa O/IM3bKYUX POAVUIB i Bifyail THX, XTO YeKa€ PO HUX 3BICTOK, SIKi Bce
He MpUXOoAATh. 3a cnoBamu MKUX:

«BenmyesHa KinbKicThb ciMeil y BcboMy CBiTi mepebyBae B 6omicHOMy He-
BifjaHHI IIPO [OJII0 CBOIX O/IM3bKUX, SIKi 3HUK/IU B pe3y/IbTaTi 30pOiTHIX KOH-
¢rnikTiB a60 crmanaxiB HacMIbCTBA BeepenyHi Kpainn. batbku, 6paru i ce-
CTPU, MOAPYXOKA Ta IiTH BifYal[yIIHO HAMAraloThCA BiJIIYKaTV SHUK/INX


https://www.icrc.org/eng/assets/files/other/irrc-865-queguiner.pdf
https://www.icrc.org/eng/assets/files/other/irrc-865-queguiner.pdf
https://www.icrc.org/eng/assets/files/other/irrc-865-queguiner.pdf
https://www.icrc.org/eng/assets/files/other/irrc-865-queguiner.pdf
https://www.icrc.org/eng/assets/files/other/irrc-865-queguiner.pdf
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/casebook/doc/case-study/colombia-misuse-emblem-case-study.htm
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poxmuis. CiM’i, pognyi Ta Ipysi, He 3HAIOYM, )KMBi 4 MePTBi iXHi 6/113bKi,
He MOXXYTb CT€PTH 3 IIaM ATi >KOPCTOKI MoAii, AKi 3pyiiHyBa/Iy IXHE >KUTTA.
[x 3aHeNMOKOEHHs 3aMUIIAETHCA 3 HUMM POKAMU TIC/IA 3aKiHYeHHs 60iB Ta
BiHOB/IEHHA MMpY. BoHU He MOXYTb peabimiTyBaTyCcs Ta IPUMMPUTHCH,
AK caMi 3 co60r0, Tak i B pori efgnHoOI crminbHOTH. Taki HeBWIIKOBHI paHu
MOXXYTb HAHECTU IIKOAY CYCIIbCTBY i MifiipBaTy BiJTHOCHHM MK IpyIaMu

JIIOfielt i HapojaMM Ha JJOBTi JeCATVIIITTS MIC/IA ITOYaTKOBYUX MOAi»*!.

3 MeTol0 3abe3MmedeHHs TOro, 11[06 0co6M, SIKi SHUK/IN a60 3arMHY/IN 3 IPU-
4MH, OB sI3aHMX 31 36poitHnM KoHtikTOoM, Oymu 3Haiixeni, MI'TI 30608’s1-
3y€ BOIOIOYi CTOPOHI, IIYKAT) Ta HaJjaBaTVl BCIO HasABHY iHQopMaliio Ipo
3armO1ux ocié Ta TUX, XTO BBXXAETbCA 3HUKIMMU 6e3BicTH, a TAaKOX 3a0e3-
HevyBary, o6 o IXHIX OCTaHKIB Ta MOIMJI CTaBMJIUCA 3 IIOBArOI0, 1106 BCA
moctynHa iHdopMalis mpo Taki OCTAHKM Ta MICIie3HAXOKEHHs IXHbOTO
3aXOpOHEeHH: mifnArana peecrpauil. Joropipae MITI yiTko 3asHadae, 1m0 y
CBOIII JiABHOCTI, KA CTOCYEThCA 3armOnmx Ta 3HUKINX 6e3BicTy, BCi mep-
>KaBM Ta 3aJJiAHi ryMaHiTapHi OpraHisanii IOBMHHI KepyBaTUCA IIepeBaXKHUM
IIPaBOM ciMel {010 OTpUMaHHA iH(popMalil Ipo JOMI0 CBOIX poguyis*®.

2. O60B’A3KM BiZTHOCHO 3HUKINX 0e3BicTu

(a) BusHayeHHA «3HMKIUX Oe3BicTI»
MixHapogHe MpaBo IPsSIMO He BU3HAYAE KATETOPII0 «3HMKINX 6e3BiCTi»
oci6. s mimeit MI'TI neit TepmiH, K IPaBUIO, OXOITIOE BCIX IMBIMbHUX
41 BiICPKOBUX 0Ci0, MiCIle3HAXO/KEeHHsI KX HEBioMe IXHIM pogmyam, i
sAKi, BIITIOBifHO 0 HOCTOBipHOI iHpOpMail, 3HUK/IN y 3B’ A3KY 31 30pOITHNM
KoH(ikTOM! .

(6) OO6oB’s130K WIyKaTK Ta NepegaBaTy iHpoOpMaIlifo PO SHUKINUX
6esBicTu
CropoHH, 1[0 BOWIOTH, 3000B’s13aHi IIyKaTtu 0Ci6, PO 3HMKHEHHS SKNUX
IOBiJOMJ/IEHO, AKILO TaKe 3HUKHEHHS € I10B A3aHIM 31 36p0]7[H]/IM KOH(bniK—

414 MKYX, 3nuxni 6essicmu: 3sim npo xio pobomu MKYX, MKUX, JKenesa, cepriers 2006 p., . 1.
415 [JITI, Cr. 32.

416 3BWUYAITHO, IOV TAKOX MOXYTb 3HMKATU GE3BICTM 3 He3aJIeKHMX Bifj 30pOITHMX KOH-
GbnikTiB npuunH. Binbin feTanpHe BUSHAYEHHS MO)KHA 3HAITH, HANpuKIag, y Moxens-
HOMY 3aKOHi 11po 3HMK/nX 6e3Bicti y MKYX (Crarts 2), STiiHO 3 sIKMM 3HMK/IA 6e3BicTH
ocoba — «11e ocoba, MicIie3HaXOPKeHHS AKOi HeBigoMe ii ponuuaM Ta/abo sika, Ha mificTaBi
mocToBipHOi iHpOpMaliii i BifMOBIfHO KO HAI[iOHAIBHOTO 3aKOHOAABCTBA OyIa Oroso-
1meHa 6e3BiCTH BiICYTHBOIO y 3B’A3KYy 3 MDKHApOLHUM a60 HEMDKHAPOAHUM 30pPOITHIM
KOHQTIKTOM, BHY TPIIIHIMI 3aBOPYIICHHAMM, IIPUPOTHOIO KaTaCTPOdoio 260 6y/ib-AKOI0
iHILIOIO CUTYALLi€l0, 1[0 MOKe BUMAraTi BTPYYaHHS KOMIIETEHTHOTO JIep>KaBHOTO OPTaHy».
Koncynpratnha cysk6a MKUX 3 MbKHapOHOTO ryMaHiTapHOTO IpaBa, KepisHi npuniu-
nu / munosutl 3akoH 000 3Hukaux 6essicmu, 2009. Jocryn 3a mocymaHusaM: http://www.
icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf


http://www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf
http://www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf
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TOM, @ TAKOXK BYXUTH BCIX MOXK/IMBUX 3aXOHIB /s BefeHHs Ix 06/iky*. Cro-
POHN, 10 BOKIOTh MOXYTb OOMiHIOBaTHCh Oe3mocepenHbo iHdopMmariieo
TIPO 3HUKIUX 6e3BicTy Ta 3anUTaMU Ha iH(l)opMauilo Ipo HUX, a60 1ie MOXe
3[I/ICHIOBATIICb Yepe3 Jiep)KaBy-IOKPOBUTENbKY, LleHTpanbHy areHiio 3
posuryky MKYX a6o HarjioHanbHi ToBapucTBa. Ko Taka inpopmanis me-
penmaerbcst He yepe3 MKYX, cTopoH, 1110 BOWOIOTH, TOBUHHI 3a0e3meunTi ii
HagaHHA lenTpanbHil arennii 3 posmryky*'s.

(B) IIpeBeHTHBHI 3ax08M
MITI MicTUTD YNCTIeHH] TOTIOXKEHH, CIPSIMOBaHi Ha Te, 11060 3HUKII 0cOOM
HOTPANVIN Ha 00K, 0COOMMBO y BUMAZKY P03’ €[HAHHA CiMeit, 1036aB/eH-
H# Bozi abo cMepTi.

Po3’conanns cimeil

36poitHnit KOHQIIKT 4acTO MPU3BOAUTH O PO3IYKM WIEHIB CiM’i, 0c006-
JIMBO IIiJ] Yac HEBiK/IAJHOI €BaKyallil Yi iHIINX IepeMillleHb, a y BUMAJSKY
Y4YaCHMKIB 30pOIIHIIX CWI — Yepe3 Helepesi0adyBaHe BilicbKOBe BifipsKeH-
Hi. KpiMm Toro, CIiIKyBaHHA MDX WieHaMM CiM’i, sKi )KUBYTH y pisHMX Mic-
151X, MOXKe OyTH mepepBaHe BHACTIZOK O0MOBMX Aiil, OKYIaLil, 3arabHOTO
pyitHyBaHHs iHdpacTpykTypu uu mepeboro B eHepromocradanHui. Ocobu,
sIKi 6y pos’efHaHi 3i cBoIMM O/IM3bKMMM Yepes3 BUIEIepe/ideHi mpudn-
HU, MOXKYTb BU3HABaTNCS SHUK/IVMM 0e3BiCTH, AKIIO BOHM He MAlOTb 3a-
co6iB KoMyHiKa1lii, HeoOXiTHUX 1 iHPOPMYBaHHSA CBOIX CiMeil IPO BIacHe
micesnaxomxenHs. Haiibinpiry mpo6reMy CTaHOBUTD y IIbOMY KOHTEKCTI
pos’enHaHHs AiTeit 3 iXHiMM CIMAMU V 3B’A3KY 3 IX IMepeXOBYBAHHAM Bif
60it0BUX Aiit, a0 TOMY, 1[0 BOHU Oy/IM He3aKOHHO 3aBepOOBaHi, 3aTpuMaHi
a60 HaBiTh HE3aKOHHO BCHHOBJICHI.

MITI nepenbadae, 1m0 Bci 0cobu, sAKi nmepebyBarOTh HA TEPUTOPIi, KOHTPO-
JIbOBaHIil CTOPOHOI KOHQIIKTY, ITOBMHHI MaTyi MO>K/IMBICTh OOMiHIOBATUCA
HOBMHAMU BMHATKOBO OCOOMCTOrO XapakTepy 3 WIeHaMU CBOIX CiMeli, #e
6 BOHM He Oy, 3a HeOOXiJHOCTI — Yepes IOCepefHIKa, HAIPUKIIAL Yepe3
LlenTpanpHy areHuio 3 posuryky MKUYX*®. Kpim Toro, ctoponn, 150 Bowo-
I0Tb, IIOBMHHI CIIpUATY PO3IIYKY Y/IEHIB PO3Ji/NIEHMX CiMell 3 METOI Bif-
HOBJIEHHA CIMEITHUX 3B A3KiB Ta, AKILO 1je MOXK/INBO, iX BO33 €JHAaHHA. 30-
KpeMa, BOHM ITOBMHHI 3a0X04yBaTH p060Ty MDKHAapOJIHMX OpraHisaLiit, 1o
crieniamisyorbcsa B Lill ramysi, Taknx ax MKYX*. Croponn, 1o BOIIOTS,
TaKOXX ITOBMHHI 3a0e3meuynty, abu cupotu abo iHmi gitu 6e3 HarnAmy, sAki

417 JAIIT, Cr. 33(1); 3MTITI, Hopma 117.
418 II11L Cr. 33(3).

419 XK1V, Cr. 25.

420 XK1V, Cr. 26.
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421 11106 BCiM

He JoCAIN 15-piuyHoro BiKy, He Oy 3a/MIlIeH] HaTPU3BOJIALLe
mitaM BikoM fo 12 pokis Oyno HajjaHo ineHTN(iKaniiiHi >keToHM a60 MORiOHi
3aco6u ifenTudixanii'’?, i mo6 airu, Axi 6y1u eBaKyitoBaHi O HeMTPaTbHUX
Iep>kaB Ha 4ac KOHQIIIKTY, Oy/Iu HaJIe)KHUM YMHOM iffleHTHdiKOBaHi, a faHi

po Hux Oynu nmopaui fo LenTpanbHoi arennii 3 posmyky MKUX*.

Ios6asnenns éoni

Oco611, m036aBIeHi BOJi, 0COOMUBO SAKIIIO BOHU 3HAXOAATHCS B OAMHOYHOMY
yB’A3HeHHi 260 B TAEMHOMY MIiCIii 1036aB/IeHHA BOJI, MOXXYTb Oy TH BU3HaHI
3HUK/IMMU 6e3BiCTH, SIKINO IM He JO3BOJISIETHCSI BCTAHOB/IIOBATI 3B SI30K i3
30BHIIIHIM CBITOM, a TaKOX y pasi HeHa/e)XHOTro (iKCyBaHHA M HaJlaHHA
inpopmanii mwopo ix yrpuMaHHA Iif BapTO Ta OY[b-sIKOTO MOJAIBIIOTO

nepeMillleHHsI, CMepTi 4 3BiTbHeHHs ',

Tomy MI'TI 30608’ 513y€ mepykaBy, 110 3[ilICHIOE 3aTPUMaHHA, HaJCU/IATH iH-
¢dopmatito Ipo 6YIb-AKUX 3aXOIICHNUX, 3aTPUMaHMX, TIOPAHEHNUX, XBOPUX
abo Tux, ski 3a3Hanu KopabenpHol aBapii ocib, ski noTpanwin mif i Bragy,
ixHIM CiM’sIM Ta ypsIOBMM OpraHisamisM. 30KpeMa fep)aBa, 10 37IilICHIOE
3aTPMMAHHSI, TOBMHHA (POPMATLHUM YUHOM CHOBIUAMY TIPO 3aTPUMAHHS
KOXXHOI 0CcOOM Iij] 3aXMCTOM, a TaKOX IpO Oy#b-fAKy Iepefady, 3BiIbHEH-
HS 4 CMePTb BKas3aHOI 0cobu, iepskasi 1i IOXOpKeHHs 41 IPOXKUBaHHA'?,
HAIIPABILATI KAPMKY 3AMPUMAHHS 4l iHMEPHYBAHHS KOXXHOTO YB A3HEHOTO
itoro cim’1 ta o LleHTpanpHOI arexuii 3 posiryky*?, a Takox 8i0nosioamu Ha
8ci 3anumu Ipo ocib mif 3aXMCTOM, 32 BUHATKOM BUIIAIKIB, KON Ije MOXKe
CTAQHOBMTI IIKOAY /s BiIOBinHMX 0ci6 abo ixHix cimerr*”. Ilix gac 3aTpu-
MaHHA a00 iHTepHYBaHH:A, 0coOu, M030aBJeHi BOM, TAKOX MAIOTb MPAso
Ha TUCMYyBanHs 3i ceoeto cim’er®®. Ha mpakTuii ye MOTYXHUM 3aco60M
posuiyky oci6, nosbasnenux Bomi, € mpaso MKYX spiiicHioBaTH BisuTi 1O
BilICPKOBOIIOJIOHEHNX Ta LMBLIBPHMX 0OCib, iHTepHOBaHMX ab0 3aTpUMaHUX

421 KK 1V, Cr. 24(1).
422 KK IV, Cr. 24(3).
423 [TI1, Cr. 78.

424 Kpim toro, Crartst 2 MKHapoiHOI KOHBEHIIIT IIPO 3aXMUCT ycix 0ci6 Bifj HACHIPHUIIBKIX
3HMKHeHb Bif 20 rpyaHa 2006 poky, BusHaYa€ «IIPUMYCOBE 3HUKHEHHA» AK «apellT, 3a-
TPUMAaHHSI, BUKPAJIeHHsI 4y [030aBjIeHHs Bo/i B Oyab-sKiil iHuIit popmi mpegcraBHu-
KaMI fiepXkaBy ui ocobamm abo rpymamu oci6, sKi [ii0Th 3 JO3BOMY, 3a MiATPUMKM UK
3a 3TOJIOI0 JIepyKaBY, [PV MOAA/IBLIIN BifMOBI Bi3HaTH (BaKT 036aB/IeHHs Boi abo mpu-
XOBYBaHHA JJAHUX PO JIOMTI0 UM MiCIIe3HAXO/KEHH: 3HMK/IOl 0COOM, YHACTIIOK YOTO 1110
000y 3a/MIIeHO 6e3 3aXUCTY 3aKOHY».

425 JKKIT, Cr. 16; KK I, Cr. 19; KK III, Crarri 122 Ta 123; ) KK IV, Crarti 136-138 Ta 140; 111
I, Cr. 33(2); 3MITI, Hopma 123.

426 JKKIII, Cr. 70; KK 1V, Cr. 106.
427 KK IIL, Cr. 122(7); )KK IV, Cr. 137(1) 12 (2).
428 JKKIII, Cr. 71; )KK 1V, Cr. 107; 3MI'TI, Hopma 125.
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i3 mpuuuH, OB’ s13aHUX 31 36poitHiM KoHprikroM*”. ITix yac cBOIX Bi3uTIB
MKUYX nparsHe [JOMOITUCS TyMaHHOTO IOBOIDKEHHS Ta afjleKBaTHUX yMOB
YTPUMaHHS IifJf BapTOI0, a TAKOXX 3a0e3IIeYNTY CIIOBIIleHHA IXHIX 6/1M3bKMX
1 MOXK/IMBICTD OflepPXKYyBaTy Ta Ha/ICUIATV IUCTH Pa3oM i3 IOBiJOM/IEHHAMMU
Yepsonoro XpecrTa, 10 MiCTATb HOBUHU TIPO IXHIX poANUiB.

Cmepmo

Oco6u, 3arn6i 3 IpUUINH, OB A3aHUX 31 30POITHIM KOH(IIKTOM, MOXYTb
BU3HABATUCA SHUKIMMU 0e3BiCTH, AKIO He BXXUTI HEOOXimHI 3axomm s
s inpopmyBanHsA BigmoBigHux oprasiB. Tak, ydacHMKM 30POIHUX CHIL,
imMoBipHillle, BBOXXAIOTbCS «3HUKINMIU 0e3BiCTI», AKIO BOHM He MAlOTb IIPU
co06i imeHTHdiKaiiiHUX KeTOHIB a60 eKBiBalTeHTHNUX 3ac06iB ifeHTHdiKa-
1ii, sik Toro Bumarae MITI*. IluBinbHi 0co6M, sIKi 3arMHy/IM B pe3ynIbTaTi
36pOITHOr0 KOHQIIIKTY, M i 9ac 60IOBYX Aiil 00 3 IHIINX IPUYNH, MEHIII
iMOBIpHO MaTUMYTb IIpu 061 iffeHTM(IKALIHI JOKYMEHTH, 1 9aCTO IX He MO-
JKYTb 3HATH, OCKIJIbKM 11i TijIa IIOKMHY/IN, ITOCIIIIHO II0XOBAJIN a60 HaBiTbL
cnamyn. Tomy yemimHicTh ixHbol ineHTMdiKanii 6araTo B 4OMy 3a/I€XUTh
Bif TOrO, 4M OYyAYTb iXHi OCTAaHKM PETEeNbHO OILIHYTI Ta OXOBaHI HaleX-
HMM YMHOM Y IIO3HaYeHNX MOTM/IAX, SIK Iie Oy/ie feTeNbHillle PO3IIIHYTO B
HACTYIIHOMY DO3JIi/Ii.

3. 3000B’sA3aHHA CTOCOBHO IOMEPINX

(a) ITomryk Ta eBaKyawis moMepuux
CropoHM KOH(IIKTY IOBMHHI IOCTiiIHO, ¥ OCOOMVBO IIC/A IPOBENEHHA
00J10BMX [ilf, BXXMBATH BCIX MOX/IMBUX 3aXOAiB [/IA MOLIYKY IOMEP/INX, a
TaKOXX 30MpaTy Ta eBaKyBaTy IXHi Tina 6e3 3aTpuMKiu i1 6e3 Oygb-s1KoI yc-
KpyMinanii®'. 3okpeMa, cTOpOHaAM peKOMEHAYETbCA YKIafaTH YOG IIPO
CTBOPEHHSA MOIYKOBYX I'PYTI, AKi C/IiJ| MOBaXkaTy Ta 3aXMIATH IIij] Jac 3Miii-

CHEHHA HVMMU CBO€EI IpsAMOI PyHKIIT"?.

(6) BusnauyenHs Ta mepegaya indpopmairii
He BapTo OuikyBaTH, 110 CTOPOHM, KOTpPi BOIOIOTb, OyyThb CHCTeMAaTHIHO
ineHTHdiKyBaTN KOXHY 0C00Y, SIKa 3arMHY/IA i Yac 30pOHOro KOHQIIKTY.
TyuM He MeHIL, BOHM MAIOTh IOpMANYHE 3000B’A3aHHA QiKCyBaTy Oy/b-AKY
iHndopMmario, JOCTYIHY I HUX, i fKa MOXXe HOIIOMOITH ifeHTHdiKyBaTH

429 JKKIII, Cr. 126; KK IV, Cr. 143; 3MI'TI, Hopma 124(A).

430 JKKIII, Cr. 17(3).

431 KK T, Cr. 15(1); )KK I1, Cr. 18(1); XKK IV, Cr. 16(2); 3MTTI, Hopma 112.
432 [II11, Cr. 33(4).
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Ti/Ia IOMep/nX, 110 epeOyBalTh B IXHPOMY pO3HOpsimKeHHi*>. Bes st iH-
dbopwmariis, 3ibpaHa pasom i3 CBigonTBaMM PO CMEPTH a60 HATIEKHNM UI-
HOM 3aTBep/PKeHVMI CIMCKaMU IIOMepJIuX, IIOBMHHA Oy Ty IepefaHa iHImii
CTOpOHI 4epe3 mocepenunTBo HarionansHoro indopmaniiinoro 61opo ta
LlenTpanpHoi areHuii 3 posimyky MKUYX**. Ctoponn, 1110 BOWIOTb, TAKOX
[OBUMHHI [TepefaTy MOTIOBMHY KOXXHOTO MTOABINHOTO ineHTH(iKa1iliHOTO Xe-
TOHY, 3aIIOBiT, TPOLIi a6bo 6ynb-;n<i iHII JOKYMEHTM Ta pedi, 1[0 MaIOTh Ma-
TepiapbHy ab0 HeMaTepia/bHY LiHHICTD Ta OyIu 3HalifieHi mif 9ac obuIyky
3armommx*s.

(B) TimHe MOXOBaHHA Ta MO3HAYEHHA MOTHI

CropoHr KOHQIKTY ITOBMHHI BXXMBATU BCIX MOXK/IMBUX 3aXOHIB /s 3a-
6e3Ied4eHHsA TOrO, 100 L0 OCTaHKIB 3arMOINX CTaBWINCS 3 IIOBArow, i moob
BOHI He Oyu skepTBaMut 0OKpajieHHsI 4t HoHiBedeHHs1*, [ToXoBaHHIO SIK Ha
cyui, Tak i B MOPpi, TOBMHHO IepefyBaTy peTe/ibHe 00CTeXKEHH Ti/l 3 METOI0
HifTBEepIKeHHA CMepTi, HaJjaHHA 3BIiTY Ta, Y pas3i HeoOXifHOCTI, BCTAaHOB-
JIeHHs1 0cO6MCTOCTI 3arn6moro. 3a HasBHOCTI, OJHA ITOJIOBMHA MOBilTHOTO
imeHTUQIKALiTHOrO KeTOHA TIOBMHHA 3a/TMIIATUCS Ha T, {06 HOIermmTy
imeHTM}IKaIi0 Y BUIAKY ITOAA/IBIIOI eKCcryMaril. Y Beix Bumajgkax sarn6ii
HOBUHHI 6yTI/1 Ha/JIe>XHUM YMHOM IIOXOBaHI, SKIIO 1Ie MOXX/IMBO, BiIIIOBITHO
mo obpaAxiB cBoei peririi. Tima He MOXyTb 6yTH KpeMoBaHi, KpiM BUIAIKiB
HasABHOCTI BX/IVBUX CaHITAPHUX NIPUYMH, 60 AKIIO IIbOTO BUMATae pesi-
ris saru60ro*?’.

Jo Micijp HOXOBaHb Ta iHAVBIAYaTbHMUX MOTWII CJIiJ CTAaBUTUCS 3 IIOBArolo,
HAQJIEKHMM 4MHOM HiATPUMYBaTK X CTaH Ta MO3HA4YaTH, I100 iX 3aBXAM
MOXHa Oy/I0 3HailTH. [/ TIOJIeTIIeHHs TIOJA/BbIINX eKCIyMallill Ta 3abes-
neveHHs iffeHTn(IKamil T Ta IX MOXK/IMBOTO TPAHCIOPTYBAHHS IO PigHOI
KpaiHM CTOPOHI, 1110 BOIOIOTH, 30608 s13aHi Hamarogutu poboTy odiuiiuoi
HIOXOPOHHOI C/Ty>KOU Ha II0YaTKy KOXKHOTO 30pOitHOro KOHGKTYy* .

433 KK, Cr. 16; XK II, Cr. 19; AT I, Cr. 33(2); 3MI'TIL, Hopma 116.

434 XK, Cr. 16(2), )KK II, Cr. 19(2).

435 KK, Cr. 16(3); KK II, Cr. 19(3); KK IV, Cr. 129; 3MTTI, Hopma 114.

436 JKKI, Cr. 15; KK II, Cr. 18; XKK 1V, Cr. 16; [ITT I, Cr. 34(1); 3MITI, Hopma 113

437 JKKI, Cr. 17; KK II, Cr. 20; )KK II1, Cr. 120(3)-(5); JKK IV, Cr. 130(1) ta (2); 3MITI, Hop-
ma 115.

438 KK, Cr. 17; KK II1, Cr. 120(6); KK IV, Cr. 130(3); AIT I, Cr. 34(1); 3MI'II, Hopma 116.
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(r) Pematpianist oCTaHKIB

Ha npoxaHHst iep>kaBu [TOXO/PKEHHsT ab0 cimeit 3arn6mx, fep)xasa, Ha Te-
PUTOPII AKOI pO3TalIOBaHi MOTM/IN, IOBMHHA CIIPUATH pelaTpialii OCTaHKiB
Ta 0COOMCTUX pedell, BUABNEHMX Y 3arnbmux™”. CTopoHy, 110 BOIIOTD, Ta-
KOXX IIOBVMHHI YK/TafaTu yrOAM, 06 MOETMUTI JOCTYII KO MOTHUI /IS PO-
AudiB 3aru67I0ro Ta I MPeCTaBHIUKIB OQII[iTHNX TOXOPOHHUX CITYXKO6*.
SIKujo octaHKM He OY/IO penarpifioBaHO, MOTVIM MAIOTh YTPUMYBATHUCS KO-
IITOM Hep>KaB) IOXOMKEHHs, ab0 Iic/iA 3aKiH4eHHA I ATUPIYHOro Iepiony
BOHM IiATIAIYTh IIiJ] Ji¥0 3aKOHIB TEPUTOPianbHOI Iep>KaBy 0[O0 K/Ia OB
i morun*. Y 6yap-skomy pasi, Zep>kaBa TepUTOpianbHOI IOPUCAMKIIT MOXKe
He MTPOBOANUTHI eKCTYMallilo OCTaHKiB IIOMep/INX, 32 BUHATKOM, AKIIO Iie He-
06xiffHO 1A Liseit penaTpiarnii Ko IXHbOI pifHOI Aep>kaBu abo y pasi Haz-
3BMYAITHOI CYCIIZIbHOI HEOOXITHOCTI, BK/IIOYHO 3 BUIIAKAMM MEUYHOI Ta
cmigyoi HeobXigHOCTL. ¥ BCix BUIIaikax eKcryMarii, mpo ii mpoBefjeHHA He-
00Xi/fHO OBiZOMMTH Bif{IIOBiZHI OpTaHU [iep>KaBM MOXOIKEHHsI 3arnbiIoro,
a 10 OCTAHKIB CJIiJ CTAaBUTHUCA 3 TIOBArow*¥,

TexcroBuii 6n0k 6. HanjionanbHe ingopmaniiine 6r0po
Ta lleHTpanbHa areHuid 3 po3myKy

HamionanbHe indgopmairiitne 6ropo**

ITif yac MDKHapOJHMX 30POIHMX KOH(PIIKTIB KOXKEH yYaCHMK IIOBMHeH cTBoputy Ha-

1jioHabHe iHdopManiiiHe 610po /51 BUKOHAHHS TaKUX 3aBIaHb:

o 306ip yciel indopmanii mpo 3arnbaNx, IOpaHEHNUX, XBOPUX, 0Cib, sKi 3a3HaIM

KopabenbHOI aBapil, BilIChKOBOIIOJIOHEHNX Ta IHIIMX OCi0, 110 mepebyBaoTh
IIi[ 3aXJICTOM, I1030aB/I€HNX BOIi OCi6 Ta [iTell, BCTAHOBIEHHS 0COOM SIKUX €
IIiJf TATAHHAM, | HaJjaHH i€l indopMmariii BiOBifHNM OpraHaM BIajy yepes
Tep>KaBy-TIOKPOBUTENbKY Ta LleHTpanbHy areHniro 3 posmyky MKYX;
OTpMMaHHs BCiX 3aINTiB o0 iHopManii Mpo Zo/0 TaKux 0ci6 Ta HaJaHHA
BifTIOBiflell Ha HUX Yepe3 Jep>KaBy-TIOKPOBUTENbKY Ta IleHTpanbHy areHIio
3 pO3IIYKY.

439 [N 1, Cr. 34(2)(8); 3MTTL, Hopma 114.

440 [MIII, Cr. 34(2)(a).

441 JI11 Cr. 34(3).

442 T T, Cr. 34(4).

443 KK, Cr. 16; KK II, Cr. 19; KK III, Cr. 122; )KK IV, Crarri 136-139.
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IlenTpanbHa areHisa 3 po3myKy **

OcHoBHa MeTa lleHTpanbHOI areHIii 3 po3IIyKy, AKa GYHKI[iOHYE IIifi KepiBHUIITBOM
MKYX, monsArae B po3LIYKy 3HUKINX 0€i0, 6e3IMPpUTYIbHNUX [iTeli Ta BCIX TUX, XTO Iepe-
OyBa€ Ha TEPUTOPIi CYIPOTUBHMKA; 1[06 MOBITOMIATHU fep>KaBy IOXOMKEHHS Yy TPO-
MaJsIHCTBA IPO IXHE MiCIle3HaXO/KeHHs Ta BiTHOB/IIOBATH CiMeJIHi 3B’13KM, po3ipBaHi
BilfHOI0**. ATeH1is 301pae, CICTeMaTU3ye Ta Iepefae Oyab-saKy iHpopMaliio, o MoXxe
HomoMOrTH ifeHTHdiKyBaTH 0Ci6 UM BCTAHOBUTH 3B’5130K 3 0c06amii, Ij0 0COOIMBO
HOTPeOYIOTh 3aXVCTY Iif] Yac K MDKHAPOSHNX, TaK | HEMDKHAPOFHVX 30POTHIX KOH-
¢rnikriB. BoHa opranisoBye MMCTyBaHHA MDK WieHaMM CiMell y BUIIAAKY IPUIVHEHHA
(dyHKIIIOHYBaHHSA 3BUYAITHUX 3aC00iB 3B’A3KY, llepefiady Ta penarpialio OKpeMux ocio,
a TakoX 00’efHAaHHA po3’emHaHMX cimeil. ITig Yac BUKOHaHHS LUX 3aBgaHb, ATeHIis
MO>X€ TaKOXX BUJIaBaTy IIEBHi JOKYMEHTH, HAIIPUK/IAJ, TMMYACOBi IIPOi3Hi JOKYMEHTHU
st 0Ci6 6e3 JOKYMEHTIB, 110 IIOCBIAIYIOTh 0CO0Y, @ TAKOXK CBIOL[TBA IIPO B3ATTSA Y II0-
JIOH, TOCITITa/Ti3a1lii0 a60 CMePTh KOMIIIHIX 3aTPUMAHMIX 0Ci6, BilICbKOBOIIOJIOHEHNX 260
iXHiX 3aKOHHUX 3asBHUKIB. ATeHIIisl, 3a3BMYail, TICHO CHIBIpalLllO€ 3 HalliOHA/JIbHUMU
ToBapucTBaMu. CTOpOHM, 1[0 BOIOIOTh, TOBMHHI MaKCMMAa/bHO CIPUATH ii AiAMbHOCTI.

— JloparkoBy iH(popmaiio npo LleHTpanbHy areHIio 3 posIIyKy UB.
y Inasi 8.11.3.

HisnaTuca 6inpme (3HMKIL Oe3BicTy Ta 3armomi)*4°

o Monique Crettol and Anne-Marie La Rosa, “The missing and transitional
justice: The right to know and the fight against impunity;’ IRRC, Vol. 88, No.
862, June 2006, pp. 355-362.

o “The Missing,” IRRC, No. 905, 2018. [locTynHO pociiicbkoo MoBolo: [Ipo-
masuie 6e3 Becty // MIKKK. 2002. Ne 848, (mepensmano B 2006 T.).

o ICRC, Operational Best Practices Regarding the Management of Human
Remains and Information on the Dead by Non-Specialists, ICRC, Geneva, 2004,
53 pp. JOCTyITHO TaKOX POCiICbKOI0 MOBOI0: D((heKTIBHbIE IIPAKTUIECKIIE
METOZBI PabOTHI C YeTI0BEUECKIMI OCTAHKAMI U MH(pOPMAIeit 06 yMepIIX,
IIpeHa3HauYeHHbIe [y1A Hecrenyanuctos. Mocksa, MKKK, 2007, 87 c.

444 KK, Cr. 16; KK I, Cr. 19; J)KK IIL, Cr. 123; KK IV, Cr. 140.

445 KK, Cr. 16; XKK II, Cr. 19; )KK III, Cr. 123; KK IV, Crarri 25 Ta 140; JIIT I, Crarri 33(3)
Ta 78(3).

446 Yci noxymentn MKYX mocTymHi 3a moCHIaHHAM: WWW.icrc.org


http://www.icrc.org/
https://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf
https://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf
https://www.icrc.org/eng/assets/files/other/irrc_862_crettol-larosa.pdf
https://international-review.icrc.org/articles/editorial-missing
https://international-review.icrc.org/ru/reviews/irrc-no-848-missing-persons
https://international-review.icrc.org/ru/reviews/irrc-no-848-missing-persons
https://www.icrc.org/eng/assets/files/other/icrc-002-858.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-858.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-858.pdf
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ICRC Advisory Service on International Humanitarian Law, Missing Persons
and their Families: Recommendations for Drafting National Legislation,
2003. Hoctyn 3a mocmmanHaAM: http://www.icrc.org/eng/assets/files/other/
missing_and_recommendations_ missing.pdf

ICRC Advisory Service on International Humanitarian Law, Guiding
Principles / Model Law on the Missing, 2009. [locTyn 3a mocumansAm: http://
www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf. Io-
CTYIIHO TaKOXX pPOCIICbKOI0 MOBOIO: https://www.icrc.org/rus/resources/
documents/misc/ihl-missing-5.htm

Ak 3axou 3axuwac nio wac eivtnu?

HoxymenT Ne 34, MKYX, Cry»x6a pomyky (pociiicbkoio MOBO0 JJOKyMeHT
Ne 21).

CrpaBa Ne 134, Ispainb, BuBesenHsa Tin 3 Tabopy ObxeHuis y [DxaHini
(pociricpkoro MoBoro CripaBa Nel16).

Cmpasa Ne 206, BocHis i [eprieroBuna, 3BiTbHEHHA BilICbKOBOIIOJIOHEHNX Ta
PO3LIYK 3HMK/IMX 6e3BicTy 0cib mmicima 3akiHYeHHsS 007IoBMX Aiit (pociiich-

K0!0 MoBoIo CripaBa Ne 175).

VII. OKPEMI IIMTAHHA, IO BUHNKAIOTDb Y KOHTEKCTI
HEMDKHAPOJTHIX 3BPOMHUX KOH®/IIKTIB

3axmcT nopaHeHnX, XBOPUX, 0Ci6, AKi 3a3Hamu KopabenbHOI aBapii, Megud-
HOTO Ta J[yXOBHOTO IIePCOHAITY, MeJUYHIX GOPMyBaHb Ta CaHiTapHO-TPaHC-
HOPTHUX 3ac006iB € TaK CaMO Ba>K/IMBUM y HEMDKHApPOLHNUX 30POTHUX KOH-
¢rikrax, Ak i B MbkHapopHux 36poitHux KoHdikrax. CminbHa crarta 3
BUMAarae, o6 MopaHeHNX Ta XBOPUX MifOMpan 7 MKIyBalIuch Npo HIUX,
Ta mo6 0cobu, sAKi BUOYIN 31 CTPOX BHACIIOK XBOPOOM UM ITOPAHEHHH,
OTPMMYBa/yi TyMaHHE CTaBJIEHHA TaK CaMo, AK i BCi iHIi ocobu, sAKi He Oe-
PyTb 6e3nocepeHbOi yJIacTi y BificbKOBUX fiax*
I1, 10 po3BUBAE Ta JOIOBHIOE 3aXNCT, epe0adueHnii CIIiIbHOI CTAaTTEeIo 3,

. JJomaTKoBuMit TPOTOKOI

MICTUTD LN PO3ZLI i3 IONMOXXEHHAMM, KOTPi CTOCYIOTbCA 3aXMCTY I10pa-
HEHUX, XBOPUX Ta 0cib, sKi 3a3Hamyu KopabenpHol aBapil, OIMbIIICTD 3 AKMX
BU3HAHI TAKVMIMU, [0 MAIOTh 3BUYAEBNIT CTATYC Y OY/b-sIKilt CUTYaL[il HeMiX-
HapOJHOTO 30POITHOTO KOHQIIIKTY.

447 KK I-1V, Crinbsa ct. 3(1). Tus. [naBu 5 Ta 6.


http://www.icrc.org/eng/assets/files/other/missing_and_recommendations_ missing.pdf
http://www.icrc.org/eng/assets/files/other/missing_and_recommendations_ missing.pdf
http://www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf
http://www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf
http://www.icrc.org/eng/assets/files/other/model-law-missing-0209-eng-.pdf
https://www.icrc.org/rus/resources/documents/misc/ihl-missing-5.htm
https://www.icrc.org/rus/resources/documents/misc/ihl-missing-5.htm
https://casebook.icrc.org/case-study/icrc-tracing-service
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/israel-evacuation-bodies-jenin
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/bosnia-and-herzegovina-release-prisoners-war-and-tracing-missing-persons-after-end
https://casebook.icrc.org/case-study/bosnia-and-herzegovina-release-prisoners-war-and-tracing-missing-persons-after-end
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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MABA 4

1. 3axucT nopaHeHNX, XBOPHX Ta 0Ci0, AKi 3a3HaMN
KopabenbHOI aBapii

3aBxaM, KOMM 1€ FNO3BOJAITb 0O0CTaBMHM, 1 0COOMMBO mmicia 6o, 6e3
3BOJIIKaHb HEOOXiJHO BXXMBATY BCIX MOXJIMBUX 3aXOfiB I IIOLIYKY Ta
360py HOpaHEeHNUX, XBOPUX Ta 0cib, sAKi 3a3Ha/m KopabenbHOI aBapil, 106
3aXMCTUTH IX Biji OrpabyBaHHs Ta >KOPCTOKOTO IOBOPKEHHSI, a TAKOXK 3a-
48, ITo BCiX MOpaHeHMX, XBOPUX Ta 0cib, sAKi
3a3Ha/MM KOopabenbHNX aBapiit, HeOOXiHO CTABUTICS 3 TOBATO0, 3aXUIIATH

6e3mednTyt IM HaIeXKHUIT TOTJIAL

Ta MOBOAUTICSI TYMAHHO B Oy/[b-sIKIII 4ac, He3a/IeXXHO Bifi TOro, 6panu BOHM
y4acTb y 36poiiHoMy KOHQIKTI 41 Hi. BoHM ITOBMHHI OTpUMYBaTV MeN4-
HY JIOIIOMOTY Ta IOL/IAN, IKVIX BOHU IOTPeOYIOTh, HACKIIBKY Ije MOXK/IUBO, 3
MiHIMaJIbHOIO 3aTPUMKOIO Ta Oe3 Oyb-sAKUX BifMIHHOCTe! MDK HUMMU 3 iH-

IINX TIPUYMH, OKPIM MEIUYHMX XapaKTepUCTUK™.

2. 3axucT MegUYHOIO Ta [YXOBHOIO IEPCOHATY

Mepnyynnit nepcoHasl, IpU3HAYEeHN BUHATKOBO L1 BUKOHAHH:A MEAVYHMX
060B’A3KiB, Ta TNYXOBHUII II€PCOHAJI, IPM3HAYEHMI BUHATKOBO I BUKO-
HaHHA peliriiftHnx 060B’A3KiB, HOBMHEH HOCTIITHO KOPUCTYBATHUCh [IOBATOI0
Ta 3aXVICTOM, a TAKOXK OTPUMYBATY BeChb MOXK/IMBIIL 0OCAT HOCTYIIHOI JOIO-
MOTH I BUKOHAHHS CBOIX 0060B’A3KiB. Takmil mepcoHan BTpavae cBiii 3a-
XJCT, sIKIIJO, OKPIM BUKOHAHHS CBOIX I'yMaHiTapHMX QYHKIIi, 301CHNTD i,
1[0 HAHOCATD LIKOAY CYIPOTUBHUKY .

3. 3axucT MeEIMYHOI € TUKI

Menuuuuit i JYXOBHMII IEPCOHAI He MOXKe OYTH IPUMYCOBO 3MYIIEHUIT
BYKOHYBAT! 3aBJIaHH:A, HECYMICHI 3 IXHBOIO I'yMaHITapHOIO Mici€io, abo Ha-
ZaBaTy IpioputeT OyAb-sAKiil 0cobi He 3 MeUYHNUX MipKyBaHb"'. 3araaoMm,
JKOJTHA 0Cc00a, fKa 3alIMaeThCs MEAMIHOIO [IIIBbHICTIO, He MOXKe OyTH Ipu-
MyllIeHa BUKOHYBATH fil, KOTpi CymepeyaTs Megu4Hiil eTuii abo HopMmaw,
pO3pobIeHNM B iHTepecax MOpaHEeHNX Ta XBOPUX, @ TAKOX HIXTO He MOXe
3MyLIyBaTH iX yTPUMYBATHUCA Bif Aiil, 31i/iCHEHHA AKMX HEOOXiJHO B KOH-
TeKCTi Takux HOpM. JKofHa /IofMHA 3a )KORXHUX 0OCTaBMH He MOXe OyTn
IIOKapaHa 3a 3/iJiICHEHHA MeIMYHO]I Jis/IbHOCTI, CYMiCHOI 3 MEIMYHOI0 €TH-
ko10*? KpiM TOro, 3a 3araJibHMM IPaBUIOM HeOOXifHO MOBaXKaTu KOHi-
HeHLiHICTh Mepgn4HOI iHdOpMallil MOpaHeHNX Ta XBOPUX i iX JiKyBaHHS,
i1 )KOffHA 0c00a, sIKa 3aIIMAETHCSI MEAMYIHO IisIBHICTIO, HE MOXKe OYTI HO-

448 QIIT1I, Cr. 8; 3MITI, Hopmm 109-111.
449 [JI111, Cr. 7; 3MITI, Hopma 110.

450 JITII, Cr. 9(1); 3SMITI, Hopmn 25 ta 27.
451 JOITIL, Cr. 9.

452 JAILIL, Cr. 10; 3MITI, Hopma 26.
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KapaHa 3a BiIMOBY y HafilaHHi a0 BicyTHICTb Takol iHpopmanuii. OnHak, 3
OIJLANY Ha Te, IO Oi/IbIIiCcTh HeMDXXHAPOLHNX 30pOITHIX KOHQIIKTIB BeyThb-
s Ha TepUTOPii, 110 IepeOyBae i IOPUCAMKIIEIO OTHIET epyKaBl, IUTaHHA
npo KoHOifeHNilHICTD Megy4HOI iHdOopMaLlil 3aMIIAETHCS IPEJMETOM pe-
TY/I0BaHH: HalliOHaTbHOTO 3aKOHOJABCTBA, SIKe Iepefdadae MpOTHIeKHe .

4. 3axuct MegyHNX GOpMyBaHb Ta CAHITAPHO-TPAHCIIOPTHUX
3ac00iB

Mepuuni GopMyBaHHs Ta CaHITAPHO-TPAHCIIOPTHI 3aco0u, MpUsHAYeH] BU-
HATKOBO /I MEIUYHMX LIi/IeiT, TOBUHHI y 6ynb—5n<m71 qac ImoBaXkaTuUcs i 3axm-
IJATVICS, @ TAKOXK He CTaBaTy 00 €KTaMM IIPAMOTro Hamany. BoHu BTpavarorh
CBO€ IIPAaBO Ha 3aXVCT JIMIIE TOLi, KO BUKOPUCTOBYIOTbCA [ BUMHEHHS
BOPOXKMX Jill 11032 iX IryMaHiTapHOI QYHKII€I0, @ TAKOX ITiC/IA MOMepepKeH-

HI, I1[0 BCTAHOBJIIOE PO3YMHUII IIEPiOf 4acy, AKuit 6y/10 IpoirHopoBaHo™™.

5. BigmiTHa em6mema

MITI, sike perymoe HeMbKHApOAHI 30poriHi KOHGIIKTH, TAKOX Iepenbadae,
10 3a 6ynb—;n<1/1x 06CTaBUH CIif MOBaXkaTy BiMMIiTHI eMOneMu YepBOHOTO
Xpecra, YepBonoro IliBmicans ta Yeponoro Kpucrana Ha 6inomy 11, a
TaKOX 3a00poHsA€ Oymb-siKe IX HeNpaBOMipHe BUKOPUCTAaHH:A. 30KpeMa,
Bi/IIOBifHO /1O MI>KHAPORHOTO MpaBa, 3a00POHSIETHCS 3iICHEHHS HATIaiB,
CIIPSIMOBAHNUX HA MENVYHMIT TA TYXOBHUIT IEPCOHAT, 2 TAKOXK Ha 00’€KTI 3
BigMmiTHUMM eMOemaMy YKeHeBCbKMX KOHBeHII 1949 poxy*™.

6. 3Huxii 6e3BicTu Ta HomMepii

S0 MO3BOMAOTE 0OCTABUHM, i OCOOMMBO MIC/Is MPOBENEeHH 6010, CTO-
POHN, 11O BOIIOTH, TOBMHHI BXXMBAT BCiX MOXK/IVBUX 3aXOMiB [/ AKHA-
IIBY/IIIOTO IIOIIYKY Ta HifOMpaHHs MOMep/NX, a TAKOX /LA 3alobiraHHs
ix posrpabyBanHw. KockHa cTOpoHa KOH(IIIKTY, epen TUM 5K 3aXOPOHM-
TU TijTa, HOBMHHA 3apeECTPyBaTU BCIO HasBHY iH(oOpMaliiio, HeoOXifHy s
BIII3HAHHA 3armOIMX, Ta IMO3HA4YaTM MICIA IXHIX MOTWI. 3arn6ii mOBUH-
Hi O6yTU II0XOBaHi 3 IOIIAHOI0, a IXHi MOIVJIM NOBMHHI IOBaXKaTucA i Ha-
JIOKHUM 4YMHOM HinTpumyBaTuca'™. KoxkHa cTopoHa KOH(IIKTY IOBMHHA
BXXUTY BCIX MOXIMBYIX 3aXOZIB /s 3’ACYBaHHA KON 0Cib, AKMX BU3HAHO
SHUK/IMMU 0€3BiCTH B pe3y/abrati KOHQIKTY, 1 TOBMHHA HAaflaBaTy IXHIM po-

mudaM 6ynb-saKy indopmariio mpo ixHio gomo®.

453 JITII, Cr. 10.

454 [JITII, Cr. 11; 3MITI, Hopmu 28 Ta 29.

455 [OI11I, Cr. 12; 3MITI, Hopma 30.

456 [OI1II, Cr. 8; 3SMITI, Hopmn 112, 113, 115 Ta 116.
457 3MITI, Hopma 117.
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HisHaTucs 6inbme (OKpeMi NUTaHHSA, IO BUHNKAIOTh Y KOHTEKCTi
HEMDKHapOTHUX 30pOoiTHNX KOHQTIKTiB)**®

o “Syria: Timely access to health-care services a matter of life or death,” ICRC
operational update. JocTyn 3a mocmmanHAM: http://www.icrc.org/eng/re-
sources/ documents/update/2013/03-01-syria-health-care.htm

Ax 3axou 3axuwac nio yac eivtnu?

o CopaBa Ne 194, Illpi-/lanka, TocmitanpHa 3oHa [DxaddHa (pociiicpkoio
MmoBoo CrpaBa Ne 165).

. Cupaba Ne 196, Illpi-/lanka, Kondunikt y Banni, mynxrtu 17-22.

TexcroBuit 6mok 7. IIpoext «HagaHHsA MeqUYHOL FOIOMOTH
B YMOBaXx He0e3meKm»

HacunbcTBo 1010 IepcoHay, AKMii Haflae€ MeIMYHY JOTIOMOTY, CAHiTapHO-TPaHCIOPT-
HJIX 3aC00iB Ta IALIIEHTIB € OfHI€I0 3 HAJIOIIBII CepIIO3HIX I'yMaHITAPHMX IpobIeM y
cydacHUX 36portHux KoHrmikTax. [locmimkenHts, nposegeHe MKYX Ha mifcTaBi faHKX,
3i6panux B 16 mepyxaBax B mepior 3 2008 mo 2010 pp., TOKa3ano, 10 HaCUIbCTBO, II0
MEPEIIKOPKAE HalAHHIO MEeJVYHOI JOIIOMOTY, MOXKe NPUIIMATU HallpisHOMaHiTHIiNI
dbopmit: Bif IpAMUX HaIlafiB Ha IAL[iEHTIB i MeIVIYHWIT IIEPCOHAI 1 YCTaHOBY, BK/IIOY-
HO 3 pO3rpabyBaHHAM i BUKpaJeHH:AM, O apellITiB i BiTMOBM B JOCTYII ZO MeONYHO]
nomomoryu. Hanpuxiag, 60i1oBi fil Ha TepUTOPii MICT MOXKYTb IIE€PEIIKOKATH [IOTpPa-
IULIHHIO MeIMYHMX IPAlliBHYKIB O MICIsl poOOTH, IIepCOHAN MOXe OyTI HeoOIpyH-
ToBaHo 3arpuManuii Ha KIIII, conpati MO>XXyTb 371iliCHIOBaT/ BTOPTHEHHA IO /liKapeHb
y HOILIyKaX IPOTMBHYKA a0 [/Ls1 3aXMCTy Bif HAmafy, a MAIIMHY MIBULKOL JOIIOMOLH
MOXXYTb CTaBaTu 00’€KTaMM Hamajly ab0 He3aKOHHVIM YMHOM BJMKOPYICTOBYBATVCH
IS 3AiVICHeHHA HamafiB. SkuM 6y He 6yB KOHTEKCT, BiICYTHICTb HaJIeXKHOI 6e3mexu
B 6ararbOX YaCTMHAX CBiTy O3HAYae, L0 IOPaHEHi i XBOPi He OTPUMYIOTh MEIVNIHOI
JOIIOMOTY, Ha AKy BOHM MaloTh IpaBo. lle nepBrHHE JOCTIIPKEHHA TOIOMOITIO 3PO-
3yMity, 1110 HebesIeka, 3 SIKOO IIOB sI3aHe Ha/JAHHs MEAIIHOI TOMOMOTIH, i HACHIBCTBO
BifHOCHO HBOTO, € IPOO/IEMOI0, A/IsI BUPILIEHH sIKOI Tpe6a BUPOOITH KOMIIIEKCHMIT i
BCEOCSKHMM IMIJIXif], @ He BUPINIYBATH 1l OKPEMO IS KO>KHOI'O KOHKPETHOT'O BUIIAJIKY.

458 Vci moxymentnt MKYX mocTymHi 3a moCHIaHHAM: WWW.icrc.org


http://www.icrc.org/
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https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/sri-lanka-conflict-vanni

NMOPAHEHI, XBOPI TA MEAUYHA MICIA

189

Ax nacnigox, MKYX posnodaB cucTeMaTUYHO PEECTPYBATY HACUIbHUIBKI iHIINM/EH-
TI, 1[0 CTOCYIOTHCS HaJAHHS MEAMYHOI JOIIOMOTY. 3HAYHa O1/IbLIICTb 3aPEECTPOBAHNX
BUIAIKIB CTOCYBajIacsi HACM/IBCTBA LIOAO OCi6 i3 Yrc/ia MicIieBOro Hace/leHHsI, sIKi Ha-
[AI0Th MEJUYHY HOIIOMOTIY, a He CIIBPOOITHMKIB MDXHApOXHMX opranisamiit. Lle min-
KPECIIIOE Be/IMKe 3HaYeHHA CITIBIIpalli He TiTbKM MiXK PiISHUMM CK/IaJOBYMM YaCTHHAMUI
Pyxy, ane ii Mibk HUMM Ta iHIIVIMM BifTIOBiTHMMM 3alliKaB/I€eHMMM CTOPOHAMU, TAKUMUI
K fep>KaBHI MiHICTepCTBa Ta CIIYXOY OXOPOHY 3T0POB’A Ji MDKHAPOJHI Ta HeYpALoBi
oprasisaiiii, 1[0 MalOTb MaH/IaT HAa Ha/laHHA MENMYHOI JOIIOMOIY i 3/Ii/ICHIOIOTH TaKy
misnpHicTb. ToMy mpoexT «HagaHHA MemuyYHOI JOIIOMOTY B YMOBAX Hebe3ImeKu» Iia-
HyBaBcA AK iHiliaTnBa Pyxy Ha yomi 3 MKYX, cripsaMoBaHa Ha MifIBUIIEHHA /1i€BOCTI
Ta e()eKTUBHOCTI AiAIBHOCTI 3 HalaHHA HeYIIepe>KeHOl MeIYHOI JOIIOMOTY IIifi 9ac
36poitHMX KOH(IIKTIB Ta IHIIMX Haf3BUYANHNX CUTYaLill. [IPOEKT CIpsIMOBAaHMII Ha
IIOCHJIEHHS 3aXVICTy ITOPAHEH)X Ta XBOPYX 3a JOIOMOrOI0 IigBUIEeHHS 06i3HaHOCTI
IPOMAJICbKOCTI Ta 3a0XOYEHHs IPUIHATTA KOHKPETHUX 3aXOJiB, CIPAMOBaHMX Ha
BCTAHOBJIEHHsI 6€3I1eYHOro HOCTYITY 40 eheKTUBHOI Ta HeymepemKeHoi MeAIYHOI To-
nomorn. I1iz gyac peanisanii npoexTy MKYX HallioHanbHi TOBapUCTBa CHiBIIPAIIOIOTh
i3 mepkaBami, HEYPSLOBUMI OPraHIi3alisiMM, BEVKMMI MEIUYHIMU 06 €IHAHHIMNI
Ta IHIIVIMM 3aljiKaBJIeHVMI CTOPOHAMM I pO3POOJIeHHA i 3HiVICHeHHA NPaKTUYHIX
3aXO0JiB, IKI MOXXYTb 3aCTOCOBYBATVCh HAa MiCUAX TUMM, XTO IPUIIMA€E pillleHHs, Iy-
MaHITapHMMM OpraHi3aliAMM Ta MEAVMYHMMU IPALIiBHUKAMI.

o Jlna perampHimoi indopmanil gus. Takox ICRC, Health Care in Danger:
A Sixteen-Country Study, ICRC, Geneva, June 2011. [locTyn 3a IocumaH-
Ham: https://www.icrc.org/en/doc/assets/files/reports/4073-002-16-country-
study.pdf

o  [JuB. tTakox 31 MixHaponHa KoH¢epeHIis YepBoHoro Xpecrta i Yep-
BoHoro IliBmicsus, Pesomounis Ne 5 — Health care in danger: Respecting
and protecting health care, 2011. JocTyn 3a mocumaHHAM: https://www.
icrc.org/ru/doc/resources/documents/resolution/31-international-
conference-resolution-5-2011.htm. Pociiicbkoio MoBoiw: https://www.icrc.
org/rus/resources/documents/resolution/31-international-conference-
resolution-5-2011.htm

o Jus. takox ICRC, Health Care in Danger: Making the Case, ICRC, Geneva,
2011, 24 pp.

o  JIuB Takox “Health Care in Danger: It's a Matter of Life & Death,” webpage,
ICRC. ocryn 3a mocunanHAM: http://healthcareindanger.org. Pociiicbkoro
Mosoio: http://healthcareindanger.org/ru/


https://www.icrc.org/en/doc/assets/files/reports/4073-002-16-country-study.pdf
https://www.icrc.org/en/doc/assets/files/reports/4073-002-16-country-study.pdf
https://www.icrc.org/ru/doc/resources/documents/resolution/31-international-conference-resolution-5-
https://www.icrc.org/ru/doc/resources/documents/resolution/31-international-conference-resolution-5-
https://www.icrc.org/ru/doc/resources/documents/resolution/31-international-conference-resolution-5-
https://www.icrc.org/rus/resources/documents/resolution/31-international-conference-resolution-5-201
https://www.icrc.org/rus/resources/documents/resolution/31-international-conference-resolution-5-201
https://www.icrc.org/rus/resources/documents/resolution/31-international-conference-resolution-5-201
http://www.icrc.org/eng/assets/files/publications/icrc-002-4072.pdf
http://healthcareindanger.org
http://healthcareindanger.org/ru/




I'maBa 5
3aTpuMMaHHs Ta IHTepPHYBaHHA

A. Nelson/ICRC

Micue yTpuMaHHsI IIiji BApTOK Ha BOEHHO-MOpchbKiit 6asi CIIA B I'yanranamo (Ky6a), 2014 p.

Tlenerar MKYX 06MiHIOETbCS PyKOCTUCKAHHAM 3 3 YB'SI3HEHNM ITC/IA BPYYeHHsI oMY IIOCTTaHHSA
Yepsonoro Xpecra.
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Crpykrypa

L
IL.
III.
Iv.

Pe3rome

3HauYeHH:A «CTATyCy» B KOHTEKCTi 3aTpYMaHH:A

InTepryBaHHA BilICbKOBOIIOIOHEHNX

IHTepHYBaHHA Ta 3aTPUMAHHA LUBIIBHNX 0Ci6

OxpeMi nuTaHHs, O BMHUKAIOTH Y KOHTEKCTI HEMKHAPOJ-
HUX 30pOiIHIX KOHQIIIKTIB

— 3 ycima ocobamy, 036aBIeHIMI BOJI 3 IIPUYNH, [10B s3a-

HIX 31 30pOilHUM KOHQIIIKTOM, IIOTPiOHO MOBOAUTNUCA Ty-
MaHHO, iM IOBYMHHI 6TV HafjlaHi Ha/Ie>KHi YMOBY TPUMaHH:
IiJ BapTOI0, MEAIYHA JOIIOMOTa, KO BOHM IOTPEOYIOTD, a
TaKOXX CY[IOBi Yl IIPOLECYa/IbHi TapaHTii, 10 BifIIOBial0Th

IXHbOMY CTaTycCy.

—  BilicbKOBOIIOJIOHEHI MOXYTb 6yTHu iHTepHOBaHi 6e3 6yab-

SIKOTI 0COO/IMBOIL CYZOBOI UM aAMIHICTPATUBHOI IIPOLEAYPH,

aJle BOHVI IIOBMHHI Oy T11 3BI/IbHEH] Ta perarpilioBaHi ofgpasy

K IIC/IA 3aKiHYeHH s aKTUBHMX OOOBYX [Iii.

—  Iumi ocobwu, iHTepHOBaHI 3 MPUYNH, IIOB sI3AHNUX i3 Oe3Ire-

KOI0, MAIOTh IIPAaBO HA IEPIOAMYHMII IIEPEI/IA] iXHIX crpaB
i moByHHI 6yTy 3BiNbHEH], IOJIHO 3HMKAIOTD IIPUYVHY, 110
BUIIPAB/IOBYIOTD iX iHTEpHYBaHHA.

—  Jlo oci6, fKi yTpUMYIOTbCS HeLepXKaBHUMU 30pOHUMU
IpyllaMy, HaBiTh AKWO LIi IPyIy HE MOXYTb 3[1i/ICHIOBATI
TePUTOPiaNbHNUIT KOHTPOJIb, 3aBXAU HMOTPIOHO CTAaBUTHCS
TYMaHHO II 3a0esIedyBaTi 3aJ0BOJIEHHsS IXHIX OCHOBHUX

moTpe6, MpUHAMMHI Ti€I0 5K MipOI0, KO 3aOBONBHSIIOTH

CBOI TOTPEOV YIaCHVKI TPYIINL.
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459

In Detention: The Human Way, film, ICRC, 2010. JTocTyI 3a HOCHTaHHAM:
https://www.youtube.com/watch?v=ylZzp7Mxz10. Pociiicpxoio MoBo10: Co-
mep>xanue nox, crpaxeit // MJKKK. 2005. T. 87, Ne 857, mapT.

ICRC e-learning module, Protected persons and objects, Chapter V: Prisoners
of war and other detainees. [loctyn 3a mocunansam: http://www.icrcproject.
org/elearning/ en/ihl/M6/index.html

Alain Aeschlimann, “Protection of detainees: ICRC action behind bars,” IRRC,
Vol. 87, No. 857, March 2005, pp. 83-122. PociiicbKor0 MOBO0: DILIIMMaH,
AjeH. 3amuTa NI, COfiepKaluxcs Mof, cTpaxeit: gearenbHocTb MKKK B
MecTax 3axmouenns // MIKKK. 2005. T. 87, Ne 857, mapt. C. 107-159.

“Detention: Addressing the human cost,” IRRC, Vol. 98, No. 903, December 2016.

Curtyanii 36poitHoro KoH(IKTY, OKpiM IIopaHeHb, XBOpoO i cMepTi, 3aBxau
IIPU3BOAATD IO YTPUMAaHHA IIifj BapTO0 ab0 iHTepHyBaHHA THCAY abo Ha-
BiTb Mi/IbJIOHIB COMAATIB i UMBINBbHUX 0Ci6 cTOpiH KOHIKTY. PosnydeHi 3i
cBoiMU ciM’AMY, TTepeOyBaloUM IIifi KOHTPOIEM CYIPOTUBHUKA, TIOAM, 1103-
6aBieHi BOJI 3 PUUMH, OB A3aHUX 31 30POTHNM KOHQIIIKTOM, 9acTO >KM-
BYTb y BKpall BaXKK/X YMOBAaX, CTPQX/JAIOTh BiJj HEBM3HAYE€HOCTi, TPUBOIH,
HaIpyIy i, B HAWMTipIIMX BMUIIAJKaX, IpaBonopyueHs. Hait6inbm sxopcToki
3BipcTBa B icTopii BiitHM Oymu ckoeHi mpoTm ocib, Aki yrpumyBamucsa B
KOHIIeHTpaLiifHuX Tabopax mix gac JJpyroi cBitoBoi BiitHN, Tabopax IBaj-
TyBaHHs B BocHii Ta TeprjeroBusi Ta 6e3mivi iHIUX MicIib, e YB’I3HEHUX
KaTyBa/Iy, IPOTUIIPABHO 3HYIIA/MNCA HaJl HUMM Ta 6e3kapHO BOUBamu. Tomy
He IMBHO, 10 6inpura vactuaa HopM MITI npucBsiueHa 3aXUCTY XKUTTA Ta
rigHOCT] BilICPKOBOIIOJIOHEHNX, LMBIIbHUX iHTepHOBaHMX Ta iHIMX OCib,
11030aBJ/IeHNUX BOJI 3 IIPUYMH, TI0B’A3aHUX 31 30POTHUM KOHQIIIKTOM.

I. 3HAYEHHA «CTATYCY» B KOHTEKCTI 3ATPMIMAHHA

Y KOHTeKCTi 3aTpuMaHHA ocobuctuil cTaryc 3a MITI gomomarae pospis-
HATY KaTeropii oci6, AKi MiAnafaoTh Iif Ail0 Pi3HUX PeXUMIB i3 MOy
IpaBoBOi 6a3y Ta YMOB iX 3aTpMMaHH:, IOBOMKEHHs 3 HUMHY, IXHIX Cygo-
BUX 4l IIPOLIeCya/JIbHMX NPaB, YMOB iXHbOTO 3BinbHeHH i mpaBa MKYX Ha
3HiMICHEHHs BI3UTIB. Y CUTyal[isIX MDXHAPOZHOrO 36pOITHOTO KOHGIIKTY ABI
Kareropii oci6, 1o36aB/eHNX BOJI, MAIOTh YiTKIII CTATYC — i€ BilICBKOBOIIO-

459 Vci goxymentt MKUX mocTymHi 3a mocmmanAM: www.icrc.org


http://www.icrc.org/
https://www.youtube.com/watch?v=ylZzp7Mxz10
http://www.icrcproject.org/elearning/ en/ihl/M6/index.html
http://www.icrcproject.org/elearning/ en/ihl/M6/index.html
https://www.icrc.org/eng/assets/files/other/irrc_857_aeschelimann.pdf
https://www.icrc.org/en/download/file/66167/irrc_98_903.pdf
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JIOHEHi Ta 0cobu, AKi 3HAXOmAThCA Iif 3axmucToM YKeHeBcbKol KOHBeH1ii IV.
Inmmi ocobu, sarpumaHi mif ac 36poitHOro KOHQIKTY, MbKHApOZHOTO a60
HeMDKHAapOJHOr0, He KOPUCTYIOTBCS >KOTHUM OCOOIVBYM CTaTyCOM; OffHaK
BOHV KOPUCTYIOTbCS OCHOBHUMI TaPAHTiAMM, IO 3a6e3MeUyIoTh AK T'yMaH-
He IIOBOJKEHHS, TaK i CY/IOBi Ta IIpOLieCya/bHi rapaHTil.

— Indopmauito Ipo aKTyaabHICTb CTATYCY IIiJ] 9ac BefieHHs 60/I0BUX
min pus. y I'masi 3.1.1.8.

1. Kom6arantu

(a) Craryc Ta npuBineit kKom6aTaHTa
Sk My Bxe mobaunwmm y Diasi 3, MITI, mo perymioe MbKHapopHi 36poii-
Hi KOH(IKTM, Hafjae CTaTyCc KOMOATaHTa /uMIle JBOM KareropisiMm oci6:
(a) mpencraBHMKaM 30pOJIHIX CUJI CTOPOHM MDXHApOJHOTO KOH(IIIKTY, 3a
BUHATKOM MEAMYHOTO Ta LYXOBHOTO IepcoHany,' ta (6) y4acHMKaM Maco-
BuX BUCTYHIB.*! Ocobawm, siki 6epyTb y4acTp y 60/10BKX [isX, 1[0 BUXOAATH

462 260 LUBIIBHUM

3a MeXI LMX OBOX KaTeropiil, HaIpMKIaJ, HallMaHLIAM
ocobawm, sxi 6epyTb HesnocepenHIo y4acTsb y 600BMX Aisx, ™ He HagaeThCs

IIpaBO Ha CTATyC KoMbaTaHTa.

— Bu3sHayeHHA MOHATTA «KOMOATaHT», «306poiiHi cumm» Ta «levée en
masse» juB. y Inasi 3.1.1.

Jis mineit saTpyMaHHS HafBOK/IMBILIMM HACTiJKOM CTaTycy KoMbaTaHTa €
HpMBinell KoMbaTaHTa, [0 Hajae IM «IIpaBo Opary 6e3MOoCepefHI0 yIacThb y
00I10BUX AisX» Bil iMeHi CTOPOHU MbKHApOFHOTO 30poitHoro KoHGmKTy.** Ile
O3HAYAE, 11J0 KOMOATAHTY, SIK 3aKOHHI IPeICTABHIUKI CTOPIH, 1[0 BOIOIOTb, KO-
PUCTYIOTbCA IMyHITETOM Bifi CYJOBOIO II€PECTIYBaHHA 3a 3aKOHHI BilIChKOBI
nii, To6TO 3a 00NOBI Ail, 110 34iMICHIOITHCA BignosigHo o MITI. BogHouac,
KOMOaTaHTM TakoX 30008’ s13aHi gorpumysarycs MITL*® Boun He xopucry-
I0TbCA IMYHITETOM BiJj CylOBOrO IepeciifiybaHHsa 3a nopywenssa MITI, mo
Hi/IAraloTh MOKAPAHHIO 32 MDKHAPOFHMM KPMMIHAJIbHUM IpaBoM abo Bif-

HOBi/JHO /IO Hal[iOHAJbHOTO 3aKOHOMABCTBA JiepXKaBM, KOTpa Ix 3axorma.’®

460 [OI11, Cr. 43(2).
461 Taasbke monoxenHs, Cr. 2.
462 [MI11, Cr. 47(1).
463 [JII1, Cr. 51(3).
464 [JII11, Cr. 43(2).
465 JIT1, Cr. 44(2).

466 Indopmariito Ipo 060B’A30K JepXKaBl, 1[0 3[{IICHIOE 3aTPUMaHHS, 3Ai/ICHIOBATH perpe-
CUBHI 3axopu, fuB. y Imasi 7.11.2.e.
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ITpusinero kombaranta Hemae y MITI, 1o perymoe HeMbKHApORHI 30poitHi
KOH(IIIKTH.

— Iuadopmarnito npo BifCyTHICTb cTaTyCy KoMOaTaHTa
B HEMDKHapOIHUX 30poiiHnX KoHdmikTax aus. y [masi 3.1.1.8.
i Poapini 1.1.6. Hix4e.

— Tudopmarito npo okpeMmi NUTaHHA, [0 BUHUKAIOTD Y 3B’ 3Ky
i3 3aTpUMaHHAM y CUTYaLisIX HEMDKHAPOZHOTO 30POITHOTO
KoHQikTy, uB. y Po3nini IV Hmxue.

(6) «HempusineitoBaHi» a60 «He3aKOHHI» KOMOaTaHTHU

Sk Bxxe 3a3Hadasocs B Pospini 3, quBinbHi ocobu, siki 6epyTs 6esmocepen-
HIO y4acTb y OOMOBUX [ifAX, Ta Ti, XTO HiTPUMYIOTDb BiiicbKOBI Aii cympo-
TUBHYJKA JI He KOPUCTYIOTbCS NIPYBiIeeM KoMOaTaHTa, iHOAI XapaKTepusy-
I0TbCS SIK «HeNpUBineiioBaHi» ab0 «He3aKOHHi» KOMOATaHTH i, AK BifoMo,
He HaJeXaThb [0 KaTeropiit ocib, sxi 3HaxomsaThCs mif 3axucToM JKenes-
CbKIX KOHBeHIill 1949 poky. 3okpeMa, Iic/IsA TepOpUCTUYHMX Hamazis 11
BepecH:a 2001 poxy Cronydveni lllTaTy Tpumanm mif BapTo0 COTHI /ofei
SIK «He3aKOHHIX KOMOATaHTIB» Ha BilICbKOBO-MOPCHKIiit 6asi 3aToku ['yau-
taHamo Ha Ky6i Ta y iHmmmx miciax, cmouatky 6e3 HajjlaHHA iM cTaTycy abo
3aXIUCTY BifgmoBifgHO o JKeHeBChbKMX KOHBEHIIiN 1949 poky.

Konu My roBoprMo npo 3aTpMMaHHA 1 iHTEpHYBaHH:A, BAPTO HaTrOJIOCUTH
1je pas, [0 HOHATTS «HeIpUBiTelioBaHMII KOMbOaTaHT» a60 «He3aKOHHUIA
KOMOaTaHT» He € TexHiuHMMu tepmiHamu MITI i He cTBOpIOIOTH 6YAb-
SKOTO KOHKPETHOTO CTaTyCy, BIIMIHHOTO Bifl cTaTyciB, AKi BXe mepenba-
vatorecst MITI. 3 mpaBoBoro mormsapy, kaacudikaris oci6, saTpuMaHux
CTOPOHOIO, II[0 BOIOE, SIK «HEIPUBIIENOBaHNX» 00 «HE3aKOHHUX» KOM-
6aTaHTiB, He MOXe [1030aBUTY IX IyMaHITapHOTO 3aXUCTY, epef6aueHoro
MTITI. CroBoOCIIONy4eHHs «HEeNpYBinelioBaHNMiT KOMOATaHT» 3a HaJIEKHOTO
TIIyMauyeHHs O3HAYa€ /NIle Te, IO I ocoba He Mae «IpaBa» 6paTu 6es-
HOCepeHI0 yIacTb y GOMOBUX HisX, MO € MOXiJHMM BiJ MpUBiIE0 KOM-
6aTaHTa, a 1le O3HAa4Yae, 10 BiH a0 BOHA MOXYTb OYTM NPUTATHYTI [0
BiAIIOBifa/IbHOCTI 32 OYAb-AKY Ai0 a60 OGe3RisIBHICTD, 10 MifIafae Imif
Til0 Hal[iOHaJIbHOTO 3aKOHOJAaBCTBa, HAaBiTh AKIO TaKa MOBEJiHKa He IO-
pyurye MITI. OpHak, Ije He BUMarae Ta He BUIIPaBIOBY€E HaJJlaHHA CTaTyCy
Ta BCTAHOBJIEHHA PEXMMY 3aTPUMAHHA, KOTPi BilpisHAIOTbCA Bif TUX, 1110
nepenbadeni 8 MI'TI.

e 6inpi mpo67IeMHMM, HI>K IOHATTS «HEIPKBIZIENIOBAHOIO» KOMOATAaHTa,
€ IOHATTSA «He3aKOHHOTO» KOMOATaHTa, 1o Tepefdadae He TiMbKM BificyT-
HICTb IPMBITEI0 KOMOATAHTA, @ il HPOTUIPABHICTD J1OTO Aill; TOMY Ije mo-
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HSATTA CJIiJ] BUKOPUCTOBYBATH 3 Ife 6i1bIoio obepesxuictio. Hespakaroun
Ha Te, 1m0 MITI 06mexye mpaBo 6pary 6e3mocepeHIo y4acTb y 60i10BUX
IifiX [y NpuBineiloBaHMX KOMOATaHTiB, BOHO He 3a00OpOHs€ Oynb-KO-
My 6paTi 1o pyk 30poio B cuTyauii 30poilHOro KOHQIIKTy Ta CTaTy «He-
npuBineiioBaHuM KombatantoMm». MI'TI mpocTo Bumarae, mob yci, Xxto e
pOOUTDH, JOTPUMYBAIUCD JIOTO HOPM ILIOAO0 BefleHHsI 60itoByX Aiit. [lepka-
B, 3BMYAITHO, MOXYTh 3a60pOHATHI 0c00aM, SIKi He MAalOTh IIPUBiTeIB KOM-
6aTaHTa, 6paTy GesnocepesHIo yIacTb y GOMOBUX AisfX 1 y Takmil croci6
HepPeXONNTH Bifi CTATyCy «HeIpuBinerioBaHOro» KombaraHTa (3 IOTIIALY
MITI) mo craTycy «He3aKOHHOTO» KoMbaTaHTa (3 MOMIANY Hal[iOHAaTbHO-
ro npaBa). OgHaK, He3alIeXXHO Bifi MAXOAY, IPUITHATOTO B HAlliOHAIBHOMY
3aKOHOJIaBCTBI, KOHIIEIIIisl «HE3aKOHHOTO KOMOAaTaHTa» He MOXe BBaXKa-
THUCh TaKo, o Buinsae 3 MI'TL, i He cTBOpIo€ Ta He IPUIIMHAE AKOTOCh
CTaTyCy B MeXax Ijiel HOpMaTUBHO-IIPABOBOI CUCTEMM.

SIK 1 B KOHTEKCTI BillCbKOBUX Aill, BUKOPUCTAHHA TE€PMiHIB «HEIIPUBiIEN-
OBaHMII KOMOAaTaHT» Ta «HE3aKOHHUIT KOMOATaHT» y KOHTEKCTi 3aTpyMaH-
H#, IIOB’13aHOTO 3 KOH(IIKTOM, CIIPMYVHIIIO CepiI03HI HeITOpO3yMiHHA Ta
IpaBOIOpYLIeHHA. ToMy B Liil KHU3I TepMiH «koMbaTaHT» Oyie BUKOpU-
CTOBYBATICS JINIIIE Y CBOEMY (hOPMAIbHO-IOPUAMYHOMY 3HAUEHHI, a caMe,
I/151 IO3HAYeHHsI 0Cib, sIKi MaloTh PaBO Ha IpuUBiIelt KOMOAaTaHTa B YMO-
BaX MDKHApOIHOTO 36pOitHOr0 KOHQIIKTY.

— Indopmauito Ipo aKTyaabHICTh MOHITDH «HEIPUBIIENIOBAHOTO» 1
«HE3aKOHHOTO» KOMbaTaHTa Py BefieHHi 60OBUX il
nuB. y ImaBi 3.1.1.T.

2. BilicbKOBOIIONTOHEHI

Kombaranty, siKi HOTPAIWIN Iifj KOHTPOIb CYIPOTUBHOI CTOPOHU KOH-
¢I1iKTy, € BiliCbKOBOIIOJIOHEHUMMY He3aJIe)KHO BiJj TOTO, YM BOHU € ydac-
HUKaMJ PeTy/IApHUX ab0 HeperyIspHuX 30poiHNX I, b0 yYacCHUKaAMU
CIIOHTaHHOTO MacoBoro Buctymny.*” lllo crocyeTbes HeperynspHux 36poit-
Hux cmi, To yKeneBcpka koHBeHuist III mpuB’sa3ye iXHe mpaBoO Ha CTATYC
BilICbKOBOIIOJIOHEHNX [0 KOJIEKTMBHOTO BUKOHAHHA TUX CaMUX YOTUPHOX
YMOB, KOTpUX BuMarae laasbke IONO>KEHHA I/ OTPMMAHHSA CTAaTyCy KOM-
6araHTa, a caMme: (1) 3HaXOAMTUCDH NiJ KOMaHAYBaHHAM 0cobu, fKa € Bifj-
IIOBifZaZIbHOIO 3a CBOIX Himtermux; (2) MaTy BU3HA4YeHUIT i IOMITHWIT 3[aie-
Ky BigMiTHuMII 3HaK; (3) BigkpuTo HOCKUTH 36pOI0; 1 (4) 3MiNICHIOBATU CBOO
IiAMbHICTD BifIMIOBIIHO 0 3aKOHIB 1 3BMYAiB BegeHHA BittHn.** 3rigHo 3 [lo-
JATKOBYM IIPOTOKOIOM I BUMOTY IIpO BUAMMY BiIMiHHICTb Bifi HUBi/IEHOTO

467 Taasbke nonoxkennst, Crarti 1 Ta 2; JKK III, Cr. 4(A)(1), (2), (3) Ta (6); OIT 1, Cr. 44(1).
468 JKKIII, Cr. 4(A)(2).
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Hace/leHHs Ta moBary go MITI 6inblire He pO3ILAFAIOTHCS K KOTEKTHUBHI
YMOBMU 11 OTPMMaHHA KOJEKTVBHOTO ITpaBa Ha CTAaTyC BiliCbKOBOIIOJIOHE-
HYIX Hepery/ApHMX 36poitHux cut uu rpyn. KombaTanram, ckopile, Haje-
XKUTb iHAUBifyanbHMIT 060B I30K YiTKO Bifpi3HATU cebe Bin LMBiIILHOTO
HaceJIeHHA I1iJ] 4ac BilICbKOBMX OIlepallill; I0T0 HEBMKOHAHHA MOXe CIIPK-
YMHNUTYU BTPATy IXHBOTO IIpaBa Ha CTATYC BiliCbKOBOMOIOHEeHOr0.' Kpim
TOTO, IIPaBO Ha CTATyC BiliCbKOBOIIOJIOHEHOTO, ajié He Ha IIPUBiei KoMba-
TaHTa, MAlOTb LYBINbHI 0COOM, YIIOBHOBAXKEH] CYIPOBOMKYBaTU 36pOITHi
CUIN, TaKi K IVBIJIbHI YIE€HM €KillaKiB BiJICbKOBMX JIiTa/IbHUX alaparis,
BOEHHI KOPECIIOH/IEHTY, IPMBAaTHI MiIpAJHUKY Ta YWIEHM eKillaXiB cyneH
TOproBoro ¢noty abo NUBIIBHNUX TiTaTbHKX allapaTiB BOIOYNX CTOPIiH.7
IIpencraBHUKM MEAMYHOTO Ta JYXOBHOIO IIEPCOHAY, AKi IIOTPAI/IAIOTH O
PYK CYyNIPOTMBHMKA, He BBa)KAIOTHCA BilICHKOBOIIOJIOHEHMMY HE3aNeXHO
Biff TOTO, 41 € BOHM LMBIIBHUMM 0CO06AMI, 41 BXOMSTH O CKIAfy 30poii-
Hux et 7! IX MOXKyTh 3aTpuMaryt uie i HaJaHHA MEIMYHMX Ta TyXOB-
HUX HOTpeb BifiCBKOBOIIOJIOHEHMM, i BOHM He MOXYTb BBa>KaTUCS IHTep-
HOBaHMMMU a60 3aTpUMaHMMIU stricto sensu.”’” TuM He MeHII, 3aTpUMaHMIT
II€PCOHA/ MA€ MPaBO, IPMHAMIMHI, HA TaKe CaMe CTaBJIEHHA Ta 3aXMCT, 10

11 BiJICbKOBOIIOJIOHEH]. Y7

JIBi iHIIII KOHKpeTHI KaTeropii 0ci6 MOBMHHI KOPUCTYBATUCS TAKUM CAMUM
CTaBJIEHH:M, fK 1 BilICbKOBOIIOIOHEHi: 0cobu, feMobimisoBani 3i ckmagy
30POITHIUX CI/I HA OKYIIOBAHIl TepuTOpii, i BilicbKOBOCITY>K60B11i, iHTEepHO-
BaHi B HEMTPaJIbHil Kpaini. [Jo mepioi kaTeropii HaneXaTb BiliCbKOBI, AKi
IIPO>XMBAIOTh HAa OKYIIOBAHIiN TEPUTOPIi, AKUX IHTEPHYE [eP>KaBa-OKYyIIaHT
3 MipKyBaHb 6e3IIeKM, OCKI/IbKM BOHU paHilile CTy>XMIu B 30pOVHUX CU-
JlaX IPOTMBHMKA 1 30epiraroTh BipHICTb CYIPOTUBHUKY B 30POITHOMY KOH-
¢mikri. Xova Taki KOMMIIHI BiiiCbKOBI ITOBMHHI PO3ITISIAATHCS SIK UMBIIbHI
0co61, Mic/s iIHTePHYBaHHS 4O HMX CTAB/ISATHCS SIK 4O BilICBKOBOIIOIOHE-
Hux."”* [lo gpyroi kaTeropii Ha/le>XaTb BiliCbKOBI, iHTepHOBaHi Ha TepUTOPil
HelTpanbHUX JepKaB. HellTpanbHi lep>kaBu, AKi MpuiiMalTh Ha CBOil Te-
putopii 0ci6 31 ckagy 36pOTHNX CHUJT CTOPIH, 110 BOIIOTb, BK/IIOYHO 3 IIO-
paHeHUMM i XBOpMMU, 30008’ 13aHi iHTEPHYBATU TaKuUl 0COOMCTHUIL CKIaf
Ta HaflaTy JIOMY, I[OHalIMEHIIE, TapaHTii Ta 3aXMCT, AKi MalOTh BiliICbKOBO-
monoHeHi.*”

469 [JII1, Crarri 44(3) ta 46; 3MI'TI, Hopma 106.

470 JKKIII, Cr. 4(4) Ta (5).

471 KT, Cr. 28(2).

472 KK, Crarri 28(1) Ta (3), Ta 30; KK II, Cr. 37(2) Ta (3).
473 KK, Cr. 28(2); KK III, Cr. 33(1).

474 KK IIL, Cr. 4(B)(1).

475 JKKIII, Cr. 4(B)(2); laaspka kousenmia V, Cr. 11.
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HajiBa)XmuBilmm pe3ynbTaToM HaABHOCTI CTAaTYCY BiJiICbKOBOIIOTIOHEHOTO
€ Te, 110, B3araji, BilICbKOBOIIONIOHEeHI MOXKYTb OyTN iHTepHOBaHi JiepKa-
BOIO, IIifi KOHTPOJIEM AKOI BOHU IepeOyBalTh, 1O 3aKiHUEHHA aKTUBHUX
6oiioBux niit 6e3 Oynb-sAKol 0co6MMBOi CyfoBOI abo agMiHICTPAaTUBHOI
nporenypu.”’® IHTepHyBaHHS BiliCbKOBOIIOTIOHEHIX He € IIOKAapaHHAM, ane
Mae MpeBeHTUBHUII XapakTep. BoHo, dakTu4HO, cCpsiMOBaHe Ha HEJOIY-
I[eHHs1 KOMOATaHTIB CYIPOTUBHMKA Ha II0jIe OO0 UYepe3 HafaHHsI M Iy-
MaHHUX YMOB YTPUMAHHsI Ta 3aXUCTY BiJ HeOe3IIeK, OB I3aHX 3 6OIIOBU-
MU JifiMU, IO TPUBAIOTh. IHTEPHYBAaHHA BillCbKOBOIIOJIOHEHNUX JeTa/IbHO
PETryII0EThCS PEXIIMOM, 110 Ilepefdadae IpaBa i HOPMU 3aXMCTY, HaBefeHi
3mebinbiioro B YKenescokiit kousenii 111,

3. Oco0u, gKi sHaxomATbhCA mif 3axucToM JKeHeBcbKoI
KoHBeHIIii IV

Sk mpaBuI0, cTaHOBHILE OCi6, SIKi He MAIOTh IIPaBa Ha CTaTyC BilICBKOBOIIO-
JIOHEHMX, PerymoeTbcsa JKeHeBCbKO0 KOHBeHIi€w IV mpo 3axmcT quBinb-
HOTO HaceJleHHA Mij 9ac BiiiHu. [lonpu cBoto HasBy, JKeHeBCbKa KOHBEHIIiA
IV Hagae 3axX1CT He3aIe)XXHO Bifl CTaTyCy LuBinbHOI 0ocobu. KonBeHnis 3a-
xniae He muure (i He Bcix) UMBIIBHMX 0cCi6, a paKTUYHO THX OCi6, AKi He
MalOTh IpaBa Ha CTaTyC BiliICbKOBOIIOIOHEHOTO «AKi B AKMIICH MOMEHT Ta
3a AKMXOCb 0OCTaBUH ONMHAITBCA Y BUNA/KY KOHGIKTY 4y OKyIaLii i
BJIalOI0 CTOPOHM KOH(IIKTY ab0 [lep>kaBM-OKYIIaHTa, TPOMa/iAHAMU AKIX

BOHU He €».*77

OT>xe, He 0OMEXYIUNCh UMBI/IbHIM Hace/lIeHHAM, 3aXMCHA
cdepa il YerBepToi YKeHeBcbKOi KOHBEHIIIT MOMMPIOETHCA 1 Ha LUBiMb-
HUX 0cib, 5Kl 6panyu 6e3mocepefHIo yIacTh y 60IOBMX AisfX, HallMaHIIB i
HaBiTb YIaCHMKIB 30POITHUX CIIT, KOTPi BTPATWU/IN IIPABO Ha CTATyC BiliChb-
KOBOIIOJIOHEHMX y Pe3y/IbTaTi MIIUIYHCTBA a60 Yepes Te, 1110 BOHY He MaJIl
BIIMITHMX O3HaK, KOTpi 4iTKO Bifipi3Hsu 6 iX Biff LMBIIPHOrO HaceyeH-
Hs, siK Toro Bumarae MI'TI. EgnHnuMu ocobamu, siKi He MAIOTh IIpaBa Ha
CTaTyC BilICbKOBOIIOJIOHEHNX, SAKNX JepKaBa, L0 € CTOPOHOI KOHPIIIKTY,
He 3000B’A3aHa 3axuIaTy BignosigHo mo YKeHeBcbkoil KouBeHuii IV, e 1i
BJIACHI TPOMAaJsAHY, TPOMA/ISIHM HEMTPAJIbHUX JIEP>KaB, IKi 3HaXO[ATbCA Ha
il TepuTOpii, Ta TpOMafIAHN COIO3HUX Jlep>KaB — 3a YMOBU, 1[0 BOHA IiJ-
TPUMY€ HOPMaJ/bHi IUIIOMaTUYHi BiITHOCHMHN 3 Iep>KaBOIO iXHBOTO IpoO-
MajsaHCcTBa. 78

476 JKKIII, Cr. 118(1); 3MITI, Hopma 128 A.
477 XK1V, Cr. 4(1) Ta (4).

478 JKKI1V, Cr. 4(2). Ilpote, npuB. TiymadenHs «rpomagancTsa» ICTY, The Prosecutor v. Dusko
Tadi¢, op. cit. (note 70), paras 163-169.
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Taxe BUK/TIOUEHHs TPOMaJIsiH CBOEI AiepkaBu 31 cdhepu 3aXUCTy BIAMOBITHO
1o JKeHeBcbkoi KoHBeHIIl IV MOXXe BUABUTICA 0COOINBO npo6neMaTI/m—
HIJM Y BiliHaX 3a HalliOHa/IbHE BU3BOJIEHHS, KOTPi PEry/lTI0IThCA HOPMAMMU,
IJO 3aCTOCOBYIOTHCS ;O MDKHAPOLHMX 30pOIIHUX KOH(IIKTIB, ale B AKUX
(b opManbHO CYIPOTUBHMKM MOKYTb MaTy OfHaKOBe TpoMafiaHCcTBO. Y’ Ha-
PpelITi, TpoMafisiHNU fiepyKaB, KOTpi He € ydacHuKamy JKeHeBCbKOI KOHBEHIIi1
IV, Trako>x mos6aseHi ii saxucry. OnHak, 3 OrIAfly Ha MaibKe yHiBepcaIbHY
parudikaniro JKeHeBCbKIX KOHBeHLI 1949 poKy Ta 3BUYA€BUII XapaKTep
iX I10JI0KeHb, Ile BUK/IIOYeHHA MOXKe He OpaTucs 1O yBary K HeaKTyasbHe.

4. Tawmioco6mu, mos6asneHi Bomi

SIx Bxe 3a3Ha4YasIOCh, IepeBakHa OUIBIICTD 0Cib, AKi MOTpamuIn mif Ba-
Iy CYIPOTUBHOI CTOPOHY MDKHApPOZHOTO 36poitHOro KOHGIIKTY, € a60 Biit-
CHbKOBOIIOJIOHEHNMM, ab60 ocobaMm IIif 3aXMCTOM BifmoBigHo YKeHeBchbKOI
koHBeHIil IV. OfHak, HaBiTh y THMX BMHATKOBMX BMIIA/IKAX, AKi He Iifma-
MAIOTh TIif; KpuUTepilt rpoMagsacTBa YKeHeBcbKoi KoHBeHTIl IV, Taki ocobu
He nos6asarorbea 3axucty MITLL 3rigno 3 JogarkoBuM mportokonom I Bci
0c0o0M, SKMX CTOCYETbCS CUTYalisi MDKHApORZHOTrO 30pOItHOro KOHQIIKTY,
10 3HAXOJATHCA ITifl KOHTPOJIEM BOIOI0YOI CTOPOHN i AKi He KOPUCTYIOThCSA
OLTBII CIPUATINBUM CTaBIeHHAM 3rigHo 3 MI'TI, nmoBuHHi 3a 6yab-sK1X 06-
CTaBMH KOPUCTYBATHUCA TYMaHHUM CTABJIEHHAM i I[i/IOX0 HM3KOI OCHOBHMX
TapaHTill, BKIIOYHO 3 CYJOBMMM TaPAHTiAMM, AKi CTa/IX YACTUHOI 3BUYAEBO-
ro MibxHapopHoro npasa.*® binbie Toro, Bce Oi/1bIIOro BUSHAHHA 3000yBa€
Te, IO BCi 0co6M, 1036aB/eHi BOJI iep>kaBolo, 110 BOKOE, MiANAfAlTh MHif
IOPUCIVKIIIO i€l fep>KaBN i, TOMY KOPUCTYIOTbCS 3aXMCTOM MiKHapOJHO-
IO IIpaBa NpaB JIOAUHA. JIK HACTIIOK — B yMOBaX CY4aCHUX MI>KHapOJHMX
36pOItHMX KOH(IIKTIB 30BCIM He MOXKHA CTBEPPKYBATH, LIO0 IIeBHi KaTeropil
3aTpUMaHUX 0Ci0 3HAXOmATHCA 3a MeXXaMU [il IIpaBa, HE3aJIeXKHO Bif TOrO,
Ha3MBAIOTD IX «TEPOPUCTAMN» YU «HE3AKOHHUMM KOMOATaHTaMM».

HisHatucs 6inpire (3HaYeHHS «CTaTyCy» B KOHTEKCTi 3aTpiMMaHH:A)*!

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
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n ByBbe, AnTyan. IIpaBoBas sammura Bo BpeMA BoitHbl. MockBa, MKKK, 2008.
T.I, 4. I, m1. 6: [gacTh 1] KomOarauTs! 1 [4acTb 2] BOEHHOIIEHHEIE, C. 168-173.

479 JI11, Cr. 1(4).
480 [us., 30kpema, [II11, Cr. 75, Ta SMITI, Hopmu 87-105.
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II. IHTEPHYBAHHS BIMICbKOBOIIOJIOHEHUX

1. BusHaveHH:A cTAaTyCy Ta MPUITYIIEHHS OO CTATYCy

Sk Bxe 3asHauanocs, ocodu, AKi MOTpaNmIN IiJ| BIafy CyIPOTUBHOIL CTO-
POHM 30pOITHOrO KOHQIIKTY, MAalOTb IIPaBO Ha CTATYC BiliCbKOBOIIOJIOHEHIIX,
AKIIO BOHM KBalipiKyIOThCA SK:

(a) xombaranTy (y4acHMKM 30pONHMX cuI abo yyacHMKM levée en
masse (HAPOJHOTO OIOITYeHHS)); 2

(6) numBinpHI 0COOM, OQILiIHO YIOBHOBa)XXKEHI CYIpPOBOKYBATH
36poriHi crmi;*®

(B) nmemobini3oBaHi BiitcbkOBOCIY>KOOBLIi Ha OKYIOBaHii TepuTopii;**

(r) BiltcbKOBOCTYXXOOBIIi, IHTEPHOBAHI Ha TePUTOPIi HENTpPaIbHOL
mepxaBm.*®

Y peanisix cy4acHux 30pOHNX KOHQIIKTIB ICHYBaHH: BCe OIIBIIOTO YKCIa
PI3HOMAHITHUX Hepery/sIpHMX 30pOiiHNMX (GOPMYBaHb CIUIPHO YCKIASHIOE
HajjiflHe BM3HAYeHHA CTATyCy Ta HaJIEXHOCTI 3axomleHux oci6.”*s Tomy,
MITI nepenbayae, 1o ocobu, Aki Opamu y4actp y 6010BUX fifx i morpa-
VN 1ifi KOHTPO/Ib CYIPOTUBHOI CTOPOHM, IIOBMHHI BBa)KaTUCA BiJICHKO-
BOIIO/IOHEHVIM, AKIIO BOHM 200 3asBJIAIOTH PO IIPETEHYBaHH: Ha CTATyC
BilICBKOBOIIOJIOHEHOTO, 200, SIKIO BUAAETHCSA, 110 BOHM MAIOTh [IPABO Ha
Lieit CTaTyc, abo SKIIO CTOPOHA, O SIKOI BOHM HAJIEKATh, 3asB/IsIE PO Ta-
KM CTAaTyc Biff ixHboro imMeHi.*® fIKIjo BUHMKHYTb CYMHIBU LOLO TOTO, UM
MaIOTbh TaKi 0cOOY IIpaBo Ha CTaTyC BilIcCbKOBOIIONIOHEHNX, iM He0OXiTHO Ha-
JaTy JIOro O MOMEHTY, IIOKM iXHiit cTaTyc He 6ye BUSHAYEHMIT KOMIIETEHT-
HUIM Cy[oBuM opraHoMm.*®® Binbiie Toro, 0co6u, KOTpi MiAza0ThCsI CYZOBOMY
HepeC/Iif[yBaHHIO CTOPOHOIO CYIPOTUBHUKA 32 IIPABOMOPYLICHHS Y 3B 513Ky
3 BiJICBKOBMMM IifIMU, MOXYTb 3aAB/IATH IIPO CBOE IIPABO Ha CTATYC BiliCh-
KOBOIIOJIOHEHOTO, SIKUII IIOBMHEH OyTU BCTAHOBJICHMII CYLOBUM OPTaHOM i,

AKIIO MOXIVBO, 1O CYOBOT'O PO3IVLAAY CIPaBY PO IPaBONOPYLIeHH. ¥

482 KK IIL Cr. 4(A)(1), (2), (3) Ta (6); [I1 I, Cr. 44(1).
483 JKKIII, Cr. 4(A)(4) Ta (5).

484 KK IIL, Cr. 4(B)(1).

485 JKKIII, Cr. 4(B)(2); laasbka kouBenis V, Cr. 11.
486 JKKIIL Cr. 4(A)(3).

487 I, Cr. 45(1).

488 JKKIII, Cr. 5(2); AT I, Cr. 45(1).

489 HIT L Cr. 45(2).
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Horosipae MITI He yTOUYHIOE, AKi OpraHM MOXXHA POSITIANATH AK «KOM-
MEeTEHTHI CyHOBi OpraHum» [ BU3HA4YEHHA iH[MBilya/JIbHOTO IpaBa Ha
craTyc BiiicbkoBomonoHeHoro. OT>Ke, Ha BiIMiHy Bifi CymOBMX OpraHis,
HeOOXiTHMX I PO3IJIAAY KPMMiHAJIbPHUX CIIPaB, CTBOPEHHA BillCbKOBUX
KOMICili OpraHaMy BMKOHABYOI BlIafiyl € IPUMHATHUM JJIS JOCATHEHHA L€l
uini. OpHak, 6yAb-AKMil TAKUII KOMIIETEHTHUII CYLOBUII OPraH MMOBMHEH
LIOHaJiMeHIIe BifITOBiZaTy BMMOTAM HEYIIEPEIYKEHOCTI Ta He3aJIeXXHOCTi
/1 HajlaBaTy OCHOBHI IIpOLleAypHi rapaHTii, [0 € HeBi EMHUMU XapaKTe-
PUCTUKaMM HaJIeKHOTO CYJOBOTO IpoLiecy Ta 3akoHHOCTi. HapemTi, 1106
3aXMCTUTHU BiICbKOBOIIOTIOHEHVX Bif TUCKY 1 3abe3meynTy IXHill 3aXmcT
IPOTSTOM BChOTO IXHBOTO IepeOyBaHHs Y IIO/IOHI, BOHM 3a )KOJHUX 06cTa-
BIH He MOXYTb BifMOBUTICS Bif Oymb-sKOro abo BCix Ipas, HaflaHUX IM
srigHo 3 MITL.#°

2. Tloyarok i KiHenb nepeGyBaHHA y OMTOHI

(a) ITouaTox mepeOyBaHHHA y MONOHI
BiiicbKOBOIIOIOHEH] 3aBIAKM CBOEMY CTaTYCy KOPUCTYIOTbCA 3aXMCTOM 3
MOMEHTY, KO BOHM IOTPAIUIAIOTD y IOIOH CYIPOTUBHMKA, i O OCTaTOY-
HOTO 3BUIbHEHHA Ta pemaTpianil.’”’ Bea)kaoTb, 110 BOHM «IIOTPaIVIN IIif
BJIaJly CYIPOTMBHYIKA», KONV Oy 3aXOIUIeH] i yac 60110BMX it a00 B3ATI
mif BapTy INC/IA TOro, K 3[aINUCh y IOMOH, 200 MiC/IA MacoBOI KaIiTy/ii-
wii. 7151 1bOro HemoCTaTHBO Oy TH 0C06010, sKa «BUOYya 3i cTporo» (hors de

combat).*?

ITix yac 3aXOIIEHHA 0COOUCT JOKYMEHTI Ta MpeAMeTH 0COOMCTOr0 KOpH-
CTYBAaHHA 3a/JMIIAIOTHCA Yy BONOMIHHI BiJiICbKOBOIIOJIOHEHMX, TaK CaMO, AK i
CTIOPSIKEHHS], BUIAHE [I/II OXOPOHM iXHbOI 0COOMCTOI 6e3MeKt, HAPUKIIAL,
Kacky Ta nmporturasi.’” 3 MipkyBaHb IifTpMMaHH: IOPAAKY Ipolri Ta iHumi
LiHHI IpeiMe TV MOXXYTb BIUJIY9aTUCS B YB A3HEHMX MiC/IA IPOBefieHHA (op-
MajIbHOI IpoLenypu.**

490 JKKIIL, Cr. 7.
491 JKKIIL, Cr. 5.

492 J.S. Pictet (ed.), Geneva Convention Relative to the Treatment of Prisoners of War, Vol. I1I
of The Geneva Conventions of 12 August 1949: Commentary, ICRC, Geneva, 1960, p. 76.
OHoB/IeHNIT KOMEHTAp JOCTYIHMIT 3a ocumanuaM: https://ihl-databases.icrc.org/ihl/full/
GCIII-commentary. PisHuiio MiX TepMiHaMu «ItepeGyBaHH I1iji Blafi010» IPOTHIEKHOI
CTOpOHM B 3Ha4eHHi ocobu, sika Bubyna 3i crpot (hors de combat), (II1 I, Cr. 41(1)) i
«IOTPANNUTU TiJi BAagy» CyHPOTUBHOI CTOPOHM 3 METOI BM3HA4YE€HHS CTATyCy BiliCbKO-
Bonononenoro (I 1, Cr. 41(3); KK III, Cr. 5(1)) guB. y po6ori Y. Sandoz, C. Swinarski,
B. Zimmermann (eds), Commentary on the Additional Protocols, op. cit. (note 6), paras
1611-1612.

493 KK III, Cr. 18(1), (2) Ta (3); SMI'TI, Hopma 122.
494 KK II1, Cr. 18(4), (5) Ta (6).
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BiicbkoBomononeHi He 30608 s13aHi HafaBaTu OyAb-sAKy iHdoOpMAalio, KpiM
BJIACHOTO IIPi3BUIIQA, iMEHI, 3BaHHS, JaTV HAPOJ KEHH: Ta apMilICbKOT O, IIOJI-
KOBOTI'O, OCOOMCTOro 4y cepiliHoro Homepa abo piBHOILiHHOI iHpopManii,
1[0 TAaKOXK IIOBMHHA OyTY BKa3aHa Ha IIOCBi[YeHHi 0COOM, KOTPpe BUFAETHCA
Iep>KaBO0 IXHbOTO IIOXO/PKEHH:, IIJ0 OIHOYACHO € CTOPOHOIO BiliCbKOBO-
ro KoHGmkTY.** IHpopMmariio mpo ocib monoHeHNX BilfCbKOBOCTY>KOOBIIIB
HeOOXiTHO HerayHO MOBiJOMUTI OpPTaHaM HEP)KaBU IXHBOTO IOXOMKEHHS
Ta ixHiM ciM’siM gepe3 HauioHanpHe inpopmaniiae 6ropo ta Llentpanpay
arennio 3 posmyky MKUYX.*¢ Ti cami kaHamm 3B’43Ky BUKOPUCTOBYIOTD-
A Mmif 9ac BCbOTO Iepiofly HOIOHY fi/is HOBiJOMJIEHHS IO NepeMillieHHs,
3BIIbHEHH:, pelarpiallilo, BTeuy, FOCIiTaIi3allio Ta CMEPTh, a TAKOX i3 Me-
TOI0 HaJaHHS BYaCHOI BifMOBiAi Ha OYyAb-sIKi 3amuTH I[OKO HO OKpeMux
BillCbKOBOIIOJIOHEHNX.

ITicnis 3aXOI/IEHHS B ITOJIOH BilICPKOBOITOMIOHEH] IIOBMHHI 6yTI HepeMmilieHi
1o TabopiB, po3TanIoBaHMX Ha Oe3IevHiil BincTaHi Big 30HM 60I0BUX fill.**
Boun mosunHi 6yTn 3a6esmnedeHi Hxero, BOJOI0; iM MOTPIOHO HafaBaTy He-
OOXiTHMII OfAT Ta MeJWYHY HOIOMOTY; TAaKOXX CJIiJi BXVBATY BifIIOBiHUX
3ar00>KHIIX 3aXO0/IiB [/Is1 rapaHTyBaHHA IXHbOI Oe3IeK ifj yac eBakyarii.*”
O60B’5130K eBaKyallii II0OIOHEHNX Mae fiBa BUHATKMU. [lo-mepiue, mopaHeHi
a60 XBOPi BifICHKOBOMOMIOHEHI MOXXYTb OYTI THMYacOBO BiICTOPOHEHI Bif
eBaKyallil, sKIIO eBaKyallis MOXKe IPU3BECTH O OUIBIINX PUSKUKIB A/ IX-
HBOTO 3[J0POB’sI, HDK IepebyBanHs y Hebe3neuHit 30u1.>" [To-mpyre, sSKIO
BilICbKOBOIIOJIOHEH] 3aXOIUIeHi Iif yac He3BMYATHMX YMOB BefieHHA 60Ji0-
BUX JIiJi, KO/IM IXHA eBaKyallid HEMO)X/IMBA, HAIIPUKIIAJ, IIiJl 4ac IIPOBEJEH-
HA CIeLjolepaliil y Ty BOpOra, BOHM MOXXYTb OyTH po330poeHi, mpoTe ix
HeOOXiZHO 3BIIBHUTH, a TAKOXK BXKUTHU BCIX MOXK/IMBUX 3aII00DKHNX 3aX0iB
ms ixupoi Gesmexn.’” AHaIOriYHI BUMOIY IO yTPUMAHHs BilICBKOBOIIOJIO-
HEHMX 3aCTOCOBYIOTHCA IIiJ] Yac NepeMilljeHHA BiliICbKOBOIIOTIOHEHMX ITiC/IA

ix mpubyTTA B Tabip.”*

495 JKKIIL Cr. 17(1) Ta (3). Ius. Takoxx 3MITI, Hopma 123.

496 JKKIII, Crarri 70, 122 Ta 123. [l oTpuMaHHsI JOAATKOBOI iHpopMaiii mpo Hamionansue
indopmaniitne 6ropo Ta lleHTpanbHy arexiiiio 3 po3myky aus. TekcToBuit 6710k 6, Imasa 4,
VI3

497 YKKIII, Cr. 122(5)-(7).

498 KK III, Cratti 19(1) Ta (3), a Takox 20(1) i (2).
499 JKKIII, CratTi 19(3) Ta 20(2).

500 JKKIII, Cr. 19(2).

501 JIIIT, Cr. 41(3).

502 JKKIII, Crarri 46-48.
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(6) IocTpokoBe 3BiTbHEHHS 3 MONOHY ([0 3aBepUIEHHS AKTUBHUX
60110BUX Tiit)

ITicna eBakyanii BilicbKOBOITIOIOHEHNX 3a3BMYall iHTEPHYIOTDH JIO 3aKiHUEH-
HS aKTMBHMUX 00710BMX Aiit.” IcHYe Tpu 0OCTaBMHM, 32 AKMX 3BI/IbHEHHA 3
IIOJIOHY MO>Ke BiffOyTuChb paHirre:

o  pemarpianis abo rocmirtaisanis Ha TepuTOpii HeMTpanbHOI Hep-
KaBU TOPAaHEHNX a60 XBOPUX BillCbKOBOIIOJIOHEHNX i3 MEAVYHIX
9y TYMaHITapHUX MipKyBaHb; "

o BTeya (BilICbKOBOIIOJIOHEH, sIKi TIOBTOPHO Oy B3STI ITiff BapTy Mic/st
HeBJa/Iol Cipo6y BTedi, MiAIAraoTh nile AUCHUIUIIHAPHOMY [TOKa-

505

paHHIO,*”® BOJHOYAC, XXOJHOTO MOKAPAHHsI He MOXKe 6y HAK/IaJeHO

Y pasi HOBTOPHOTO B3ATTA [0 TOJIOHY MIC/IA YCIiNTHOI BTeyi;>™

BTEYa
BilIChKOBOIIO/IOHEHOT'O BBAXKAETHC YCIIIIHOIO, AKIIO BiH: (1) TpueEn-
HaBCA [0 BIAaCHMX 260 COI03HMX 30pOMHUX cuii; (2) HOKMHYB Tepu-
TOpiI0, 1[0 KOHTPOJIOETbCA [IeP>KaBOI0, KOTpa 3[Ii/ICHIOE 3aTpYMaH-
H, a60 i coro3HuKamy; (3) JOCAT APY)KHBOTO a60 COI03HOTO CYAHA B
TEePUTOPIaIbHIX BOAX, 110 He MepebyBae Iijfi KOHTPO/IeM Jiep>KaBH,

KOTpa 3[1iICHIOE 3aTpUMaHHA);*"”

e CMepTh, [0 CYIPOBOMKYETHC (POPMATBHOI HPOLEAYPOI0 PO3-
CITiIyBaHHs, 30KPeMa, SIKIIO € Migo3pa BOMBCTBA, ab0 SIKIIO IIpH-
YYHU cMepTi HeBigomi.”®

(B) 3BiTbHEHHs Ha 3aralTbHNUX YMOBaX, penarpiais
Ta NepeMileHHs

Y pasi nmpunmHeHHs aKTUBHMX OOOBMX [iiil BCi BiiiCbKOBOIIONIOHEH] MOBMHHI

OyTu 3BiIbHeH] Ta 6e3 3aTPUMOK penaTpilioBaHi, HaBiTb AKIIO CTOPOHY He YKIIa-
7 MUPHWIT JOroBip abo yromy mpo mepemup’s”” OTke, BUPIIIATbHUM KpU-
TepieM /s BBefIEHH B [1if0 30008 3aHHS 1II00 3Bi/IbHEHHSI Ta peraTpiarii € He
HOMITYHE BPETyII0BAaHHs KOHQIIKTY, a GakTUdHe 3aKiHUeHHs 60IIOBUX Jill, siKe

Ha/Ia€ ITICTaBY BBAXATH, IO BOHM He OYAyTh OHOB/IIOBATICS B HAMOIIDKIOMY

MaitbyTHbOMY. HesanesxHo Bif 1boro, yMOBM 3BiIbHEHH:A TOBMHHI OyTH 00°€K-

TVMBHO BU3HA4YeHi JyI1 KOKHOI cutyarii okpemo. Harpukan, sanexxHo Bif o6cra-
BV, CBi/JYEHHSM TOTO, 1110 aKTVBHI O0I0BI il MpUIMHMINCS, MOXe Oy TH: BUBe-

503
504

505
506
507
508
509

JKK 111, Cr. 118(1).

JKK 11, Cr. 109. [letanpHuit nepeik BUIAZIKiB, B yMOBaX AKNX HAJAETHCA IIPaBO Ha TaKy
penarpianito uu posmimenns, gus. KK III, Cr. 110.

KK 111, Cr. 92(1) Ta (3).

KK 111, Cr. 91(2).

KK 111, Cr. 91(1).

KK 11, Crarri 120 Ta 121(1), (2) 1a (3); 3MI'TI, Hopma 116.
KK I, Cr. 118(1).
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[IeHHs BIIICBK 3 PalioHiB 6OITOBYX [ill, BiTHOB/IEHHS MeperoBopiB abo guIoMa-
TUYHMX BifHOCMH MDK CTOPOHAMU, eMOOITi3alfist YacTiH IXHIX 30pOHUX CHTI,
PO3MillleHHA MY/JbTMHALIOHA/JIbHUX CUJI Y POJi CIOCTEpiradiB 3a BUKOHAHHAM
PEXMMY IPUIMHEHHA BOTHIO a00 3a KePYBaHHAM CIIIPHOIO TepUTOpi€l0. Y KOH-
¢nixrax Mbx Ediomiero Ta Epurpeeto, mix Icnamcepkoro Pecriy6mikoro Ipanom Ta
IpakoM, pemarpiaris THCSIY BiiiCbKOBOIIOMIOHEHNX Oy/ia puragbMoBaHa Ha 6ara-
TO POKIB i3 CyTTEBMMU I'YMaHITAPHUMM HACTIKAMI /ISt BCIX CTOPIH KOH(IKTY.

O60B’s130K [iep>KaBy, LIO 37IIICHIOE 3aTPUMAHHS, 3BUIBHUTY Ta pemarpioBatit
BilICPKOBOIIOJIOHEHNX € aOCOMIOTHNM. XO04a >KOfIeH BilICbKOBOIIOJIOHEHWIT He
MO)Ke OyTH peraTpifioBaHMIl IPOTH JIOr0 BOJI /O 3aBepILIEHHs 60i0BIX Aiif,*
BilICbKOBOIIO/IOHEH] IIPMHIIMIIOBO HE MOXKYTh BiZIMOBJIATIICSA BiJl TAKOI pernarpia-
il TiC/IsT IPUIIMHEHHS aKTUBHUX 00i10BuX iit.”!! HesBaxkaroun Ha 1ie, MpaKTu-
Ka flep>kaB micyA [lpyroi cBiToBOi BiliHUM Aefari yacTille CBiTYMTD IIPO Te, IIO
BCe Oijbllie BilfiCbKOBOIOIOHEHNX BiIMOBIAIOTHCS Bifi pemarpialiii, 0co6mBo 3a
3BUYAEBYMM IIPUHLVIIOM HENPUnyCcrmumoci npumycoso2zo noseprerHs. Bigmosis-
HO JI0 IIbOTO IIPMHIVITY, )KOZHA 0coba He MOXKe OyTu IepefjaHa Ha TePUTOPIIO
Tep>KaBy, AKILO BOHA Ma€ I0OCTaTHbO MiJicTaB BBayKaTH, 10 iif TaM 3aTPOXKYIOTh
IHepecifyBaHHsA, TOPTYpK ab0 CMepTb Yepes Jioro abo ii pacosi, peniriitHi o3Ha-
KU, TPOMAJIHCBbKi a60 HOMITMYHI IlepeKOHaHHA. [IpyHIMI Henpunycmumocmi
NpUMyco8020 nosepHeHHs OYB 3aKpiIUIeHNIT y 6araTboX HOKYMEHTaxX Mpo IpaBa
ObKeHIIiB i epeBaXHO BU3HAETHCS Y 3B I3KY i3 IIepeMilljeHHsIM 0cib, sIKi Kopu-
CTYIOTbCA 3aXVICTOM BinmosigHo mo YerBeproi JKeneBcbkoi konBeHwil > Ilei
MIPYHLMI € IIMPOKO BU3HAHUM SIK YaCTVMHA 3BMYAE€BOrO MDKHAPOJHOIO IIpaBa.
Haperuri, BilicbkOBOIIONIOHEHi, 3aTpuMaHi y 3B’I3Ky 3 CyOBUM IlepecIinyBaH-
HsIM 260 3aCyIKeHHSIM 3a KpUMiHa/IbHe [PaBOIOPYIIEHHS, MOKYTh yTPUMYBa-
TVCS TCTIS IPUITVHEHHS OOJOBUX Ailt ZO 3aKiHYeHHS CTPOKIB CY0BOTO POSITIA-
Iy ab0 6e31ocepeHbO 1O MOMEHTY BUKOHAHHS TOKapaHHs.”"

3. IloBomXKeHHA 3 BiliCbKOBOIOIOHEHIIMI
Ta YMOBMU IX iHTepHYBaHHA

a) BiagnoBiganpHicTh Ta ryMaHHe MOBOKEHHS
Bignosigao mo Tperpoi JKeHeBchKOi KOHBEHIIi], BilflCbKOBOITOJIOHEH] «IIepe-
OyBalOTh IIiJ BlIAfIOI0 BOPO>XKOI [iep>KaBlL, @ He OKPeMUX 0Ci6 um BilicbKOBUX
YaCTVH, SAKi B3/ iX y momon»”*. OTxe, He3a/IeKHO Bifl OKpeMMX iH/uBi-
IyanbHUX 060B’A3KIB I[Of10 BiliCbKOBOIIOMIOHEHNX, SIKi MOKYTb BUHUKATU Y
MIeBHUX KaTeropiit ocib, ocTaToyHa BiAIOBiJa/IbHICTD 3a ITOBOJ>KEHH i3 Bili-

510 JKKIIL Cr. 109(4).

511 JKKIII, Cr. 7.

512 Jlus. KonBesiiito npo craryc 6ixennis, 28 mumna 1951 poky, Cr. 33(1); KK 1V, Cr. 45(4).
513 JKKIII, Cr. 115(2) Ta (3); 3MI'TI, Hopma 128 in fine.

514 JKKIIIL, Cr. 12(1).
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CbKOBOIIOJIOHEHMM JISKWUTDb Ha CTOPOHI KOHQIIKTY, KOTpa 3[ilICHIOE IXHE
3aTpuMaHHA. BilicbKoBomonmoHeHi MOXyTb O6yTH ITlepemaHi iHmi fmepkaBi
JIuuie 32 YMOBH, 1[0 OCTAHHA 3JaTHA 11 TOTOBA HaJaTH IM 3aXVCT, Ha KOTPUI
BOHM MaloTh I1paBo 3rigao 3 MITI. fIxujo BoHu OyRyThb nepenaHi Taxii fep-
KaBi, BifIIOBifa/IbHICTD 32 TYMaHHE IMOBOJKEHHSA 3 HUMU NePeK/IaaeThCA
Ha JIep>KaBy IXHbOTO MepebyBaHHS IPOTATOM YCHOTO IEPIOAY IXHBOTO Iepe-
OyBaHHs B m0o/oHL.>" SIKIIO 1151 lep)kaBa He BUKOHYE CBOIX 3000B’s13aHb 3a
MITI y 6ynb-AKOMY 3HaUyIIOMY acIIeKTi, iepyKaBa, IO 37ilICHIOE 3aTpUMaH-
H#, IOBMHHA BXVBATY e(eKTUBHUX 3aXOfiB [/I IIOKpalljeHHA CUTYyaLil abo
3abesTeueHHs IOBEPHEHHS BiliCbKOBOIIOMIOHEHMX IIiJ] CBOIO IOPUCAMKILi0.*'S

BilicbKOBOIIOIOHEH] MaIOTD ITPaBO Ha TYMaHHE MOBOJKEHH A Ta IIOBAry [0 CBOET
vecTi Ta riffHOCTI 3a OyAb-AKuX 06cTaBuH.”"’ [lep)kaBa, 10 37i/ICHIOE 3aTpUMaH-
Hf, IOBMHHA CTAaBUTUCA [0 BCiX BiliCbKOBOIIO/IOHEHMX OffHAKOBO HeyIIepemKe-
HO, 6e3 6yap-s1Koi AMCKpUMIHALLi HA OCHOBI PaCOBUX, PEMiriiiHIX, FPOMAafAHCD-
KJIX Ta NOMITMYHNX O3HaK Towwo. lle, 3BM4aliHo, He epeLIKOfIKa€ BCTAHOB/IEH-
HIO IIPMBi/IEJIOBAHOTO PEXXUMY JI/IA BiliICbKOBOIIOIOHEHNX BifIITOBi/JHO 10 IXHBOTO
3BaHHI, CTari, Biky, cTaHy 310poB’s abo npodeciitnoi kpamigikanii.>'® MITI sa-
O0poHs€E OYIb-siKe He3aKOHHE [isHHS, IO CIPUYMHIE CMEPTb a0 CTaHOBUTb
Cepilo3Hy 3arposy I 3JOPOB’Sl BilICbKOBOIIONOHEHMX, 30KpeMa HaHEeCeHHs
(bi3MYHMX YIIKO/KEHb Ta IIPOBEfICHHs MEIIYHIX UM HAYKOBMX eKCIIePUMEHTIB,
3a XKOJHMX 00CTaBMH (HE3aJOBUIBHMII CTAH 3[J0OPOB’s, 3aiHTEPECOBAHICTD y
nporenypi camol ocobn).”” TakoxX BifiCbKOBOIIOTIOHEH] MOBUHHI OyTH 3aBK/M
3axullleHi Bifj HACWIbCTBA, 3a/LIKYBaHH:A, 00pa3 Ta 3allikaB/IeHOCTi IPOMajCh-
KocCTi.*?® OCKiNbKM BiliCbKOBOIIOJIOHEH] HATYaCTillle MiITal0ThCA MOTEHIIITHIM
aKTaM IIOMCTH 3 OOKY Jiep>KaBl, IO 37ilicHIOE 3aTpuManHsA, TpeTs JKeHeBcbka
KOHBEHLIisl Y CIeLiaTbHOMY peXuMi 3a60poHsi€e 6Yb-sKi BUAN IX OKapaHH:.>!

(6) YmoBmu iHTepHYBaHHA

Micys inmepnysanus

Hep>xaBa, 10 3[ilICHIOE 3aTPMMaHHs, MOXKe MiaTy BilflCbKOBOIIOJIOHEHNX
iHTepHYBaHHIO a00 0OMEXNTH IXHE IlepecyBaHH:, IPOTe BOHA He Ma€ IIpa-
Ba TPMMaTH IX y MiCIX 11030aB/IeHHA BOJIi @00 Y BUIIPaBHUX YCTAaHOBAX, 3a
BUHSTKOM BUITAZIKiB, KON Lie HeOOXITHO I 3aXMCTY IXHBOTO 3H0POB s a60
IUIA LiiJIefl caMOro >K IIOKapaHHA Ta BYUKOHAHHSA AMCLMIUIIHADHMX CAaHKILiN

515 JKKIIL Cr. 12(2).

516 KK IIL, Cr. 12(3).

517 JKKIIL, Crarri 13 Ta 14; 3MI'TI, Hopma 87.

518 JKKIII, Cr. 16. Jus. takox YKK III, Crarri 43(1), 44(1) Ta 45(1); 3MTITI, Hopma 88.
519 JKKIII, Cr. 13(1); 3MITI, Hopma 92.

520 KK IIL, Cr. 13(2).

521 JKKIII, Cr. 13(3); 3MI'TI, Hopma 146.
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110710 HKX.*? BiiicbKOBOIIO/IOHEH] IOBVHHI Oy TI iHTepHOBaHI B rpymax Bif-
[IOBifHO [0 IXHBOI HAIIOHAJIBHOCTI, MOBM Ta 3BMYAlB, 4 TAKOX i3 CIyX60B-
LIIMU COIO3HMX BilICbK, pa3oM 3 IKMMJ BOHU OY/IY Ha MOMEHT 3aXOIIeHH.*>
BiiicbKOBOIIOTIOHEHI TAKOXX MOXYTb OYTI 4aCTKOBO a00 IIOBHICTIO 3Bi/IbHEH]

ITiJ] CJI0OBO 4ecTi a60 30008’ 13aHHA, AKIIO 1€ [O3BOIAITh 00cTaByHM. ">

o cTocyeTbcA Miclb iHT€pHYBaHH:A, BiliCbKOBOIIOJIOHEHI IOBMHHI yTpH-
MYBATUCs Ha CyIIi Ta 3a MeXXaMy PajloOHiB, [ie BeNyThCs BilichbKOBIi Ail, a60
nepe6yBaHHSA Ha SIKMX € LIKIIMBUM 41 HeOe3MeYHMM [yis 3[40POB s>
BoHu MarTh mpaBo Ha Ti cami 3aXOiM 3aXMCTY Bif 60MOapAyBaHH: Ta iH-
mux Hefeslek BilfHM, 1o 71 MicleBe LUBiIbHe HaceneHHA.™ [In1g 3axucry
BiJl IpsSIMUX HAMaJiB Ta MOOIYHMX HACTIAKIB OOMOBUX Aiil TaOOpM BiliCHKO-
BOIIOJIOHEHMX IOBMHHI OyTy nosHaveni mirepamn «PW» abo «PG» — BoHu
HOBUMHHI 6YTI JOCTaTHBOTO PO3MIpY Ta IPUMITHOTO KOJIbOPY A/ X Kpalol
BUAMMOCTI — a iX pO3TallyBaHHs MOBMHHO Oy TH OBifOM/IEHE TPOTUIEKHIN
CTOpOHI KOHGIKTY.*’

Ocnoeni nompe6u

HeprxaBa, o 3[ilICHIOE 3aTpUMaHH:, 000B’I3KOBO 3a0e3Ieuye BiliCbKOBO-
TIOJIOHEHNUX DKe0, BOJIOI0, IPUTYIKOM, OfIATOM Ta MEeIMYHOIO JOIIOMOTOI0
6e3ommarHo,™
IeHHOI [IiA/bHOCTI Ta IXHi 0COOMCTI 3BMUKY 1 HalliOHa/IbHI 3BMYai.’* Biilch-
KOBOIIOJIOHEH] MOBMHHI 6YTH po3MilljeHi B yMOBaX, CXOXXUX Ha Ti, B SIKUX

PO3MIIIYIOTBCS 0cOOU 3i CK/Iafy 30 pOIHIX CIUIT iepyKaBHy, 10 3[iIICHIOE 3a-

Oepyui o yBaru MicueBuil K1imMar, XapakTep IXHbOI IOBCSK-

TpuMaHHA.> fKII0 BilfCbKOBOIIOTOHEHNX JKiHOUOI CTaTi yTPUMYIOTD ¥ TUX
caMUX Tabopax, 1o ¥ 4OJOBiKiB, A/ HUX MaloTh OyTV obnafHaHi OKpeMi
crajipHi Ta caHiTapHi npuMimeHHA.>' 3a cBOI KOIITY BiliCbKOBOIIOJIOHE-
HUM TaKOXX JO3BOIAETbCA 3aKYIOBYBATH JONATKOBI IPOAYKTU XapyyBaHH,
MIJIO, TIOTIOH Ta aHAJIOTiUHi BUPOOU 3a MICL{eBYMM PMHKOBMMI IjiHAMM. >

JepxaBa, 0 37ifICHIOE 3aTPMMaHH:A, IOBMHHA BUKOHYBATU BCi caHiTapHi 3a-
X0y, HeoOXifiHi /711 3abe3IedeHHs yMOB JOTPYMAHH YJMCTOTH Ta Tiri€HN B Ta-

522 JKKIII, Crarri 21(1) Ta 22(1).

523 JKKIII, Cr. 22(3).

524 KK IIL Cr. 21(2) ta (3).

525 KK III, Crarri 22(1) Ta (2), Ta 23(1); 3MTTL, Hopma 121.
526 JKKIII, Cr. 23(1) Ta (2).

527 JKKIII, Cr. 23(3) Ta (4).

528 JKKIII, Crarri 15 Ta 30(5); 3MI'TI, Hopma 118.
529 JKKIII, Crarri 25(1), 26(1), (2) Ta (3), Ta 27(1).
530 JKKIII, Cr. 25(1).

531 KK III, Crarri 25(4) ta 29(2); SMI'TI, Hopwma 119.
532 JKKIII, Cr. 28(1).
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533

6opax,

Ha Micsinp.*** BilicbKOBOIIOTIOHEHI, SIKIIIO0 MOTPIOHO, MOBMHHI MaTH JOCTYII 0

TAKOXX TIOBMHHI ITPOBOJUTICA MENMYHI OITIANM He Pijillie OIHOTO pasy

MEeIMYHOI JOIIOMOTY, fAKa IIePeBaKHO HAAETbCA EPCOHATIOM BOIOI0YOI CTOPO-
HJ, IO IKOI BOHU HAJIEXATD, i, AKILIO MOXIVBO, YIEHY IePCOHATY IOBUHHI Oy TH
Ti€l )X HalliOHaJIBHOCTI, 11O i ITOTIOHEeH1.>> 3 11i€lo MeTO0 JeprKaBa, 110 3[iICHIOE
3aTpUMaHHA, MOXKe 3aTPUMYBATV MeIUYHNIT IepCOHA Ta MPefCTaBHUKIB Ay-
XOBEHCTBAa BOPOXKMX 30pOIHMX CIJI 1 BMMaraTy Bifj HMX BUKOHAHHSA IXHIX Me-

AUYHYX i AyXOBHUX 00OB’SI3KiB B iHTepecax IXHIX 3aXOIIIEHNX CIiBIPOMA/isIH.>

HijicHO, B Me>XaX JYCLUUIUIIHAPHOI IPOrpamMy, IPMU3HAYEHOI BilICbKOBMMU Opra-
HaMI1, BilICbKOBOIIO/IOHEH] IOBMHHI BIIBHO KOPUCTYBATICS IIPABOM Ha CBOOOTY
coBicTi; iM He C/1iJ] TTepeIIKOKATY 3A1MICHIOBATH PEIiriiiHi 00PN Y BifjBeeHIX
LA LIbOTO IIpYMIIeHHAX.> 3aTpUMaHNIT JyXOBHNIL IIEPCOHAI Ta BifICbKOBOIIO-
JIOHEHI, AKi B [YBIIbHOMY XKWUTTI € CBALEHHOCTY>KUTEIAMN, IIOBYHHI MaTH IIpa-
BO BU/IBHO Bifimpas/sityt 6orocmysxinHs. > [lepykaBa, 1110 3AiIICHIOE 3aTpUMaHHS,
TaKOXX ITOBMHHA 3a0X0YyBaTy BiliCbKOBOIIOJIOHEHMX /IO YYaCTi B iHTE/IEKTYyalb-
HIIX, OCBITHIX Ta peKpealliiiHiX 3aX0/aX, 30KpeMa CIIOPTUBHUX Ta irpOBMX, a Ta-

KO Ha/JJaBaTy IM Yac, MpuMillieHHsT Ta 00/magHaHHs1, HeoOxiiHe s 1iel Mmetn.™

Komanoyeanns ma oucyunnina

Kosxuuit Tabip mj1s BilicbKOBOIIOTIOHEHMX IOBUHEH IepeOyBaTu i 6esmno-
cepenHiM KepiBHMIITBOM BiiICbKOBOCTY)XO0BIA 3 0(illepcbKOro CKIamy pe-
TY/LIPHMX 30POIHNUX CUJI JlepXKaBy, 11O 3MiMICHIOE 3aTpuMaHHs;
BifITIOBifja/IbHUM 32 3aCTOCYBaHH: 110/I0KeHb TpeTboi JKeHeBcbKoi KOHBEH-

BiH JXe €

1ii 1o BificbkoBonononennx.>*! KoxxeH Hakas, ajpecoBaHNUIl OKpeMIM BiliCh-
KOBOIIOJIOHEHJM, IIOBMHEH OYTY BilJaHNII MOBOIO, IKY BOHU PO3YMilOTb.**
Texct Tperboi JKeneBcbkol KoHBeHILIi Ta OyAb-AKOl CIelianbHOI yropw,
yK/IaZeHoI MK CTOPOHaMI, 110 BOIIOTh, TAKOX OBMHHI 6YTI po3MilieHi B
Tabopi BiliCbKOBOIIOMIOHEHNX Ha MOBI, 3p03yMiniit momoneHuM.> IIpoTsirom
BCbOTO I1epiofy mepe6yBaHHs B IIOIOHI BiliCbKOBOIIOMIOHEH] MifKOPSIOTHCS
taboposiit guciuitini. [lep)xaBa, 0 3[ilICHIOE 3aTPUMaHHSI, MOXe, B Me-
kax TpeTpoi YKeHeBChbKOT KOHBEHILil, BYXMBATI BCiX 3aX0J1iB, HEOOXiIHIUX [ist

533 JKKIIIL, Cr. 29(1).

534 JKKIIL Cr. 31.

535 JKKIIIL Cr. 30(3).

536 JKKIIIL Cr. 33(2).

537 JKKIIIL, Cr. 34; 3MITI, Hopma 127.
538 JKKIII, Crarri 35-37.
539 JKKIIL Cr. 38.

540 JKKIIL Cr. 39(1).

541 Tam camo.

542 JKKIIL Cr. 41(2).

543 JKKIIL Cr. 41(1).
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3anobiranHs abo IPUNMHEHHsT MACOBIUX 3aBOPYILIEHb, BTEUi Ta aHATOTYHNUX
akTiB Herokopu. IIpore BUKOpucTaHHA 30pOi POTH BiliCbKOBOIIOJIOHEHNX,
0CO0/IMBO TUX, XTO 3I1/ICHIOE BTedy ab0 cIpoOly BTedi, € KpallHbOI MipoOIo,
i mepep 3HiICHEHHAM TaKMX JIifl 3aBXXV IIOBMHHI 3/1i/ICHIOBATIUCSA TIOIIEPE] -

JKEHHsI BIITIOBIHO 1O KOHKPETHUX 06CTaByH.**

(B) Tpymosi ta ¢pinancosi pecypcu
3arasoM, fep)KaBa, 0 3iMICHIOE 3aTPYMaHH:, MOXKe BMKOPVICTOBYBATH IIpa-
II€3/JATHNX BilICbKOBOIIOJIOHEHNX SIK POOOYY CHIy 3 BPaXyBaHHSM IXHBOTO
BiKy, cTaTi, 3BaHH, a TaKOX ¢isnyHoro crany.” Odinepn abo ocobu, ki Ma-
I0Tb eKBiBaJICHTHUI CTATYC, He MOXKYTb Oy T IIPUMYCOBO 3a/Ty4eHi 0 Ipaiii, a
BilfICbKOBOCTY>K60BIIi CEP>KaHTCHKOTO CK/IAZy MO>KYTh BMKOHYBATH JIUIIIE Ha-
rragosi ¢yHkuil. Brasani Bi]?[CbKOBOCJIy)K6OBui MOXXYTb, OfIHaK, 3B€PTaTIUCS
3 IPOXaHHAM, 100 IyI1 HUX Higibpamm BignmosinHy pobory.>® O60B’a13k0Ba
po60oTa 06MEXYETHCS 3aBIAHHAMIL, OB SI3aHUMI 3 aMiHICTPyBaHHSIM, BCTa-
HOBJIEHHSIM 4Ji 00C/TyTOBYBaHHAM Tabopy, abo ofHielo 3 iHmmx cdep, nepexn-
6agennx TpeTboro YKeHeBCbKOI KOHBEHIIE€H.” 3aBXAU BUKITIOYAETHC PO-
6orta BilicbKOBOTO XapakTepy abo po60oTa B MeTalTypriliHiit, MaItnHOOy/iBHii
Ta XiMIYHIlT IPOMUCIOBOCTI, siKa Ge3nepedHo Oy/e pO3IsAATUCS SIK BaXK/IN-
BIII BHECOK B YCIIilIHE BefieHH: 60IOBMX [Iiil BOPOXKOIO CTOpOHOH0.>*® Takoxk
3a00pOHeHa MIPMHM3/IMBA YN IIKiUIMBA [JIs 3MOPOB’A i HebesneyHa pobora,
HaIIPMKIAJ, PO3MiHYBaHH UM 3HEIIKO/PKEHH:A iHIINX BUOYXOBUX IIPUCTPOIB,
SIKIIO TIBKY Ha Hei He HOTO/KYI0ThCs HoOpoBiibHO.** Bynb-sKuil BificbKo-
BOIIOJIOHEHIIT MOXKe 6yTI BiICTOPOHEHMII Bifi po6OTHU 3a CTAHOM 310POB s>
YMoBu npani NOBMHHI OyTH aJleKBaTHUMM y KOHTEKCTi pO3MillleHHs, 3a0e3-
IIeYeHHsI IIPOJIOBOILCTBOM, OfSITOM Ta 0O/IaIHAHHSIM; BOHN He HOBMHHI Oy TN
ripimmy, HDK Ti, SIKUMY KOPUCTYIOTBCSI TPOMAJISIHY epXKaBy, 110 3IiIICHIOE
3aTPUMaHH, KOTPi BUKOHYIOTb IIORiOHY po6OTY, 30KpeMa 3a acleKTaMy TpU-

BJIOCTi BUKOHAHHS, PiBHsI MIATOTOBKY, 6€3IeKN Ta OXOPOHM Iparii.>

Yci BilicbKOBOIIONIOHEHI MAIOTh IIPaBO OTPUMYBATH Bifl IepKaBM, 1O 37ilic-
HIOE 3aTPUMaHHA, IPOIIOBY BUHATOPOAY 3a pOOOTY, AKY BOHU BUKOHYIOTb,
a TaKOXX ILOMICAYHMI aBaHC, NIPONOPLiHNI 3apIUIaTi 3 IXHIM 3BaHHAM Y
B/IACHIII flepKaBi HoxomKeHHs.>* OrradyBaHa pob0Ta OXOIUII0E BUKOHAHHS

544 JKKIIL Cr. 42.

545 KK III, Cr. 49(1).

546 JKKIII, Ct. 49(2) Ta (3).

547 JKKIII, Cr. 50.

548 Tam camo.

549 JKKIIL, Cr. 52; 3MITI, Hopma 95.
550 JKKIII, Cr. 55.

551 JKKIII, Crarti 51 ta 53.

552 JKKIII, Cr. 60, 62 Ta 67.
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Pemarpianis 279 edioncbkux BilicbKoBomonoHeHux 1if erigoro MKUX, ediomo-epurpericbkuit
KOpfioH, 2002 p.

CBOIX AYXOBHMX YM MeIMYHMX OOOB’SA3KIB, 1O 3[iJICHIOIOTbCS Ha KOPUCTb
CBOIX 60it0BuX mo6patumiB.”> [IoOHEHNM TaKOX CMif TO3BOTIUTU OTpPHU-
MyBaTH JJOATKOBI Ipolli 3 lep>kaB IXHbOTO IIOXOMPKeHHA,™* a TAKOXK OTpu-
myBary ab0 HafCHIATH KOIITHU 4Yepe3 rpomosi mepexkasn.” OpHaK, y BCix
BUIIAJKAX Iep>KaBa, 110 3[iICHIOE 3aTPMMaHHA, MOXKe 0OMEXyBaTy MaKCU-
MaJIbHY CyMY KOIITIB, IKy MOXYTb MaT¥l IIpy CO6i TOJIOHEeH]. >

(r) 3B’430K i3 30BHILIHIM CBiTOM
Jly>ke Ba>X/INBO, 1106 BiliCbKOBOIIOTIOHEH]I MOITIN MiATPUMYBAaTH BifHOCUHI i3
30BHIIIIHIM CBITOM, 0COOMBO 31 CBOIMU CiM’SIMU Ta [IEPYKABOKO CBOTO IOXOMKEH-
Hs. Omxe, MI'TI Bumarae, 11106 okpeMi BiiiCbKOBOITOMIOHEH] MajIii MO>K/IMBICTD
IIBUAKO HAaJCWIATY NOBiTOMJIEHHSA PO NepeOyBaHHA B MOJIOHI CBOINl popyHi
ta LenTpanpHhiii arenuii 3 posuryky MKYX, inpopmytoun iX mpo sarpuMaHHs,
BKa3yI04M IIOLITOBY afpecy Ta CBiif cTaH 30poB’s.”’ IIpoTsarom ycporo nepiony
TIOJIOHY BiJICbKOBOIIOTIOHEHVM JIO3BOJIAETbCA HATCU/TATY JIMCTH, KAPTKM i, AKIIO

553 JKKIIIL Cr. 62.
554 JKKIII, Cr. 61.
555 JKKIII, Cr. 63.
556 JKKIII, Cr. 58.
557 JKKIII, Cr. 70.



3ATPUMAHHA TA IHTEPHYBAHHA

211

HeoOXi/JHO, Tellerpamu pifHo MoBo0.>* ChorofHi, MabyTh, IO L{bOTO HePETKy
BapTo jofaTy TereOHHI I3BIHKM Ta e/IeKTPOHHI ITOBiIOM/IEHHS], 110 HaJICHIa-
I0TbCA yepes Mepexy IHnTepHeT. BilicbKOBOIOIOHEH] TAKOXX MOXKYTh Oflep>KyBa-
TV OKpeMi IIOCMIIKY @00 BaHTaXi, IpM3HadeH] I/Is1 JeKiIbKoX 0cib, 110 MiCTATb,
30KpeMa, MPOAYKTU XapuyBaHH:A, OfATL, MEIUYHI TOBApM Ta IIpeMeTH peiriii-
HOTO, OCBITHBOTO 260 peKpeallilfHoro xapakTepy.”™ Ycs KOpeCIOH/eHIIis, Ho-
CuIKM ab0 BifIpaBIeHHsI, affpecoBaHi BilICbKOBOIIOJIOHEHNM a00 BiipasiieHi
HUMM, MOXXYTb IIEPEBIPATUCA SK JIEP>KaBOI0, 3 AKO]I 3/IiJICHIOETbCSA BifllIpaB/IeH-

Hl, TaK i lepXKaBolo, KyAU HAIXOIATh BKa3aHi BifiipaBieHHA.*"

KpiMm TOro, mpefcTaBHMKN [iepyKaBM-TIOKPOBUTENbKM Ta fenerat MKYX
TOBMHHI MaTU JOCTYII [JO BCiX MiCllb, Ié YTPUMYIOTbCS BilICbKOBOITO/IOHEH].
BoHu 110BMHHI MaTy JO3Bi/I Ha IPOBeEHHs pPO3MOBM 3 YB I3HEHUMM Ta IXHi-
MU TIpefcTaBHMUKaMM 6e3 CBifIKiB, 3a HEOOXiHOCTI, Yepes epeKnIafaya Ta Ha
BJIACHMII PO3CY/ BU3HAYATM MICIid, sIKi 6akaioTpb BimBimaTu. TpuBamicTp Ta
Y4acTOTA LUX BisUTIB He MOXe 6y Ty 0OMeXXeHa, a BiSUTH He MOXYTb 3a60po-
HSTHCS, TaKe 0OMEXEeHHS MOYKe HAK/IA[JATHCh JINIIE 32 KPATHBOI BillCbKOBOI
HeoOXifHOCTI, i B TAKOMY BUIIQJIKy PO3IJIAA€THCA JIIIE K BUHATKOBMIL Ta
TUMYacoBUit 3axifi. Ilepen Bisuramu imMena peneraris MKUX nosunHi 6yt

HOfjaHi Ha 3aTBEPIPKEHHS JePXKaBOIo, 1[0 3[i/ICHIOE 3aTpUMaHHA. ™!

(m) BimHOCHHU 3 B0

3anumu, ckapzu ma npedcmasHuKu

BiiicbkoBOMONIOHEHI MalOTh aOCOMIOTHE TIPABO MOJABATH 3AINTHU Ta CKAPTU
IIOI0 YMOB yTPVMMAaHHA JIO E€P>KaB, L0 3/iJICHIOIOTh 3aTpUMAaHHA, Ipef-
CTaBHMKIB BJIaJiyl Iep>KaBU-TIOKpOBUTENbKM ab0 fenerarie MKYX.>? Biiich-
KOBOIIOJIOHEHMX MPEACTAB/IsA€ HAICTApIINil 32 3BaHHAM cepef, HuX oditep
a60, 3a BigcyTHOCTI 0dillepiB, MOMOHEHNMIT, 0OpaHMIl IHIIVMH BifICbKOBOIO-
JIOHEHVMI Ta 3aTBEpPKEHIIT ePXKaBOIo, 1[0 3AiICHIOE 3aTpuMaHH.* [lep-
>KaBa, O 3M1JICHIOE 3aTPMMaHHs, IOBYHHA BULUINTYA TaKUM «IIPEACTABHU-
KaM IIOJIOHEHVX» 4ac, IPUMIleHHsI Ta 3abe3meunTyt CBOOOLY mepecyBaHHs,
HeoOXifiHi I BUKOHAHHA CBOIX 000B’A3KIB y KOHTEKCTi iHcmexuii, mpep-

CTaBHUIITBA Ta CIIIKyBaHHA.™

558 XKKIII, Cr. 71; 3MI'TI, Hopma 125.
559 JKKIII, Cr. 72.

560 KK III, Cr. 76(1) Ta (2). Indopmaniro mpo moganpur 06MeXeHHs, [0 CTOCYIOTHCS Ki/lb-
KOCTi Ta 4acTOTM NMUCTYBAaHHA, HaJCMIAHHA TOCWIOK Ta BifmpasieHs, aus. y JKK III,
Cr. 71, 72 ta 76(3). [luButuce Takox J.S. Pictet (ed.), Commentary on the Third Geneva
Convention, op.cit. (note 492), pp. 376-377.

561 JKKIIIL, Cr. 126; SMITI, Hopma 124.
562 JKKIII, Cr. 78(1) Ta (2).

563 JKKIIL Cr. 79.

564 JKKIII, Crarri 80 Ta 81.
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Hucuyunninapna ma cyoosa eénaoa

Ha BilicCbKOBOIIOJIOHEHUX MOIIMPIOETbCA il 3aKOHIB, PO3HOPAKEHb Ta
yKasiB, 110 AiI0Th y 30pOIHNX CHIAX [epXKaBU, LIO 3[iICHIOE 3aTPMMAaHHI.
Bona moxe, B mexxax MITI, nmpuiiMaTy CyfloBi 4m AMCIMIUIIHAPHI 3aXOmM
I[OI0 OYAb-SAKOrO MPaBONOPYIICHHS, BYMHEHOIO BillCBKOBOIIOJIOHEHNM, 3a
sKe mepepdadeHo mokapaHHA.® Tpers JKeHeBcbka KOHBEHINis IPYHTYETD-
€Sl Ha IIPMHLMNII, 10 BiJICbKOBOIIOJIOHEH], HaJl AKMMU 3[i/ICHIOETbCS IUCLIN-
IIiHapHe ab0 CyJoBe IIPOBaKeHHsI Ta IPOTH SKUX 3aCTOCOBYIOTHCS CAHKIIIT,
MTOBMHHI KOPUCTYBATUCA TUMU CaMIMMI ITpaBaMM, 3aXMICTOM i CTaB/IeHHAM, 1[0
11 y9acHMKY 36POITHIX CHJI IepXKaBy, KOTpa 3AIIICHIOE 3aTPUMAHHs, Y OAi6-
Hill curyanii. Ile cTrocyeTbca He nuile MUTAaHHA PO Te, YU CHif, PO3ITIANATH

567 1 o-

568

CIIpaBy BiiICbKOBUM a00 LVIBUIBHVUM CYHOM,** a if XapaKTepy IOKapaHb
BOJKEHHS Ta YMOB JKMTTA YB A3HEHUX I1if] YaC BUKOHAHHA TaKJX IOKapaHb.

IIpedpepenuitinuii pescum

V pmesaxux Bumagkax MITI HaBiTh BuMarae, 106 BiifChKOBOIIOMIOHEHI CTaBa-
mm cy6’extamu npedepeHLiIHOTO PeXXMMY MePEeBAXXHO Yepe3 Te, [0 BOHM He
1OB’s13aHi 0060B’I3KOM BIPHOCTI I[Of{0 HeprKaBy, IO 3[iMICHIOE 3aTpMMaHHA, i
OIVHWWINCSA B ITO/IOHI BHACTIIOK HEMIIKOHTPOIbHNUX IM 06cTaBuH. Hanpukiaz,
Tpetst )KeneBcbka KOHBeHIIis mepenbadae, 1110 KOMIIETeHTHI OpraHu MOBMHHI
HPOABJLATYU NOOIAX/IMBICTD i, AKIIO Ile MO>K/INBO, BillaBaTy IepeBary AUCIM-

IUIHApHIi BiIIOBiA/ILHOCTI, @ He CYOBMM 3axomam,’*

a T yac BUHECeHHs
BYPOKY BOHM He IOBMHHI JOTPUMYBATUCA MiHIMyMy IOKapaHHs, Nepenbade-
HOTO HaIliOHaJIbHVM 3aKOHOJABCTBOM, TOOTO MOXYTb ITOM AKIIUTY MOKapaH-
H:.”" 3 Ti€l )X MPUYMHY >KOfeH BiliCPKOBOIIOJIOHEHIIT He MOXKe OyTu 11036aB-
JIEHWII CBOTO 3BaHHSI [IePXKaBOIo0, 1110 3iIICHIOE 3aTPUMaHHs, 00 IIpaBa HOCUTH
CBOI 3HaKM pospisHeHH:.”! OcoOMMBIIT CTATYC Ta CTAHOBUIIIE BiliCbKOBOIIONIO-
HeHNX 000B’13K0BO [IOBUHHI BPAaXOBYBATICh IIePe]] TUM, 5K Oy/ie IPOrojIOIIeHO
CMEpPTHMII BUPOK. Y BUIIAJIKy BUHECEHH: TAKOTO BUPOKY CTAaTyC Ta CTAHOBMUILE
BilICbKOBOIIOJIOHEHMX BJMMArarTh BifICTPOYEHHS JIOr0 BUKOHAHHS HE MEHIIE,
HDK Ha 1ricTb Micsuis.””? [lep>kaBa, 110 3[iiICHIOE 3aTPUMaHHs, IIOBMHHA MTOB-
TOMJIATU TPefCTaBHUKA IIONIOHEHNX Ta Jiep>KaBY-MOKPOBUTENBKY MPO OyAb-
AKUI CYJOBUIT POSITIAL, IPOTH BillCbKOBOIIOJIOHEHOTO, a TAKOX PO OyAb-sKe

CyfioBe pillleHHs Ta BUPOK, BUHECEHUII IPOTI HBOTO0,”> 11106 JO3BONUTH HPEf-

565 JKKIIL Cr. 82.

566 KK III, Cr. 84(1).

567 JKKIIIL Cr. 87(1).

568 JKKIII, CrarTi 88 Ta 108.
569 JKKIII Cr. 83.

570 JKKIIIL Cr. 87(2).

571 JKKIII, Cr. 87(4).

572 KK III, Crarri 100(3) ta 101.
573 JKKIIL, Crarri 104 Ta 107.
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CTaBHUKAM JI€P>KaBU-TIOKPOBUTENbKM B3ATH y4aCThb y CYLOBOMY POSINIAML Ta
MIPUIHATY iHII BiITOBifHI 3aX0fy, KOTPi BXOJATD JI0 IXHPOI KOMIIeTeHIIil.>"
Hapemri, Tpets JKeneBcbKka KOHBEHIIiA TAKOXK JA€ YiTKO 3pO3yMiTH, IO BiliCh-
KOBOIIOJIOHEH], IKUX TIEPECTiAYIOTh 32 3aKOHOJABCTBOM Jiep>KaBH, 110 37ilICHIOE
3aTpUMaHHA, 3a fiil, BYMHEH] 0 IXHBOTO 3aXOIIeHHs, 30epiraloTh IepeBarn Ta

cBilt cTaryc 3a MI'TI, HaBiTh y BUIIagKy BUSHAHHA IX BUHHUMU Cy[OM.””

Ipouecyanvui zapanmii

Hopmn MI'TI, 1110 perymoroTh 34iJiCHEHHA AMCUUIUIIHAPHOTO Ta CYJOBOTIO IIPO-
BA/PKEHHs, a TAKO)K BUKOHAHHA CAHKUIN NPOTH BiliCbKOBOIIOJIOHEHNX, Biflo-
OpaXKaroTh MepeiK OCHOBHIX TapaHTill, MIMPOKO BUSHAHMX Ta IPUTAMAHHNX
TaK/M OCHOBHUM IOPUVYHIM KaTeTopifAM, AK BEpXOBEHCTBO IIPaBa, CIPaBef-
JIMBWIL CY[OBWIL POSITIA] Ta FyMaHHe OBO/PKeH . BinoBinHo, 3a >kofHMX 00-
CTaBUH CIPAaBH, BilICbKOBOIIOJIOHEHVX He MOXe CYRUTH Oyb-sAKNIl CYH, AKUIT
He 37aTHMIT 3a6e3MeunTit IS HUX 3ara/ibHOBM3HAHI TapaHTii He3a/leXKHOCTI
Ta HeylepemkeHoCTi, abo HajaTy IM BifIIOBIZHUX NpaB Ta KOPUCTYBAHHS
HeoOXifHnMu 3acobamu 3axucty.”® KoHkperHile, 06BUHYBaYeHNII BiiICBKO-
BOIIOJIOHEHNI! IOBMHeH OyTy moindopMoBaHMiI PO 0OBUMHYBAYeHHA MIPOTU
HBOT'O Ta IPO JIOTO IIPaBO Ha JJOIIOMOTY KBasihiKoBaHOro afjBOKaTa 3a j10ro
BJIACHUM BMOOpOM, TerieOHHI [I3BiHKM CBiffKaM i, 3a HEOOXiFHOCTI, IOCTYTH
KOMITETEHTHOTO TiepeKagada.”’”’ BilficbkOBOIO/IOHEH] He MOXXYTb OyTH miffaHi
CYZIOBOMY IIepecIifyBaHHI0 ab0 3aCyKeHi 3a Ail, siKi He Oy/IV KAPHUMU Ha Yac
ix BumHeHHA.””® BoHM He MOXyTb OyTu HOKapaHi Oiblile OFHOrO pasy 3a Te

caMe 37I09MHHe IisgHHs,>”’

380 | He MOXXYTb OYTHU 3aCyIPKeHVMY 63 MO>K/IMBOCTI 3aCTOCYBaHH:
ycix 3ac0o0iB A5t BracHOro 3axucTy.”s! KoxkeH BilicbKOBOIIOTIOHEHMI TAKOXX Ma€e

IPaBO Ha OCKAP)KeHHS 4N CIPOCTYBAHHA 6y/ib-sIKOTO BUPOKY IPOTU HBOTO.*s

He MOXYTb Oy TV IPUMYLICHVMY JI0 BYI3HAHHA BJIac-
HOI BUHI

3abopona #opcmokoz0, Hent00CLK020 00 MAKO20, L0 NPUHUNCYE
00CLKY 2i0HICMb, NOKAPAHHSA

Bynb-Axuii  BilicCbKOBOIIOIOHEHNU, 3acy/pKeHMil 3a J[UCHUIUTIHApHE 4K
KpuMiHa/IbHe [IPaBONOPYILeHHs, epeOyBae mif 3axuctom MITI, 3okpema y
HMTaHHAX BUOOPY METOLY Ta ClIoco0y BUKOHAHHSI IoKapaHHs1. HarironosHie,

574 JKKIII, Cr. 105(5).

575 JKKIII, Cr. 85.

576 JKKIII, Cr. 84(2); 3MITI, Hopma 100.

577 JKKIII, Cr. 96(4) ta 105(1); 3MI'TL, Hopma 100.
578 JKKIII, Cr. 99(1); 3MITI, Hopma 101.

579 JKKIII, Cr. 86; 3SMITI, Hopma 100.

580 JKKIII, Cr. 99(2); 3MITI, Hopma 100.

581 JKKIII, Cr. 96 ta 99(3); 3MI'TL, Hopma 100.
582 JKKIIL, Cr. 106; 3MITI, Hopma 100.
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AUCUUIUIIHAPHI TTOKApaHHs B XOTHOMY pasi He MOXYTb OyT) HETIONCHKIMIL,
YKOPCTOKVIMI 9y HeOe3IIeYHNMI JIA 300POB A BilicbKOBONOTOHEeHNX.”® Takoxk
3a00pOHEHO BJJABATVCS IO KOMEKTVBHOIO MOKAPaHHA 3a OKpeMi Ail, BUKOpHK-
CTOBYBATY TiJIeCHi IIOKapaHHS, 1030aB/IeHHA BOJ Y IPUMIIeHHAX 6€3 IeHHOTO
cBiT/Ia Ta, B3araji, 6ymb-sKy ¢popmy TopTyp abo xxopcrokocti.”™ Hapemrri, 1o
BilfCbKOBOIIONIOHEHNX, sIKi BiOY/IM AUCHUITUTIHAPHE YU KPUMiHaTbHe [OKapaH-
Hs1, 3a00POHAETHCSI CTABUTHCS {HAKIIIE, HDK [0 HIINX BiliCbKOBOIIOTIOHEHNX.

HisHaTucs 6inbime (IHTepHYBaHHA BilICbKOBONIOTTOHEHNX) ¢

Nigel S. Rodley, The Treatment of Prisoners under International Law, Oxford
University Press, Oxford, 3rd ed., 2009.

Silvia Borelli, “Casting light on the legal black hole: International law and
detentions abroad in the ‘War on Terror; IRRC, Vol. 87, No. 857, March
2005, pp. 39-68. [IocTyIHO TaKOX pOCiiiChbKOI0 MOBOI0: bopenmu, CunbBus.
Ocgemast Ipo6eMy YepHOIT ABIPHI B IIPaBe: MEKAYHAPOJHOE IIPABO I 3a-
K/IIOYEHIIE JINLY [IOf] CTPa)Ky 3a IPAHMIIEN B XOJI€ «BOVIHBI C TEPPOPU3MOM» //
MJKKK. 2005. T. 87, Ne 857, mapr. C. 49-88.

A« 3axon 3axuwace nio yac eittnu?

Hoxyment Ne 97, Biiicvkosuii mpubyran Cnonyuenux llmamie y HiopH6epai,
Cnonyueni IIlmamu npomu Binveenoma don Jleeba ma iH. (pOCiitcbKo10 MO-
BoIo JlokymeHT Ne 81).

Crpasa Ne 99, Crionydeni Illtaru, Ex Parte Quirin ta in.

Crpasa Ne 114, Manaiisiss, Ocman npomu IIpokypopa (pociicbKo¥0 MOBOO
Crpasa N\e 98).

Cnpasa Ne 160, Epurpes/Ediomis, YacTKoBe pillleHHs CTOCOBHO BilICbKOBO-
ooHeHux (pociiicbkoro MoBo CrpaBa Ne 136).

Cmpasa Ne 170, MKYX, Memopanaymu crocoBHo Ipany/Ipaky (pociiicbkoro
MoBo Cropasa Ne 142).

Crpasa Ne 263, Cnonyueni ltaryu, Xamoan npomu Pamcgenvoa (pociiicn-
Kot MoBo0 Crpasa Ne 220).

583 JKKIII, Cr. 89(3).
584 JKKIII, Cr. 87(3); 3MITI, Hopmu 90-91 Ta 103.
585 JKKIIL, Cr. 88(4).

586 Bci goxymentn MKUX mocTymnHi 3a MocumaHHAM: Www.icrc.org


http://www.icrc.org/
https://www.icrc.org/eng/assets/files/other/irrc_857_borelli.pdf
https://www.icrc.org/eng/assets/files/other/irrc_857_borelli.pdf
https://www.icrc.org/casebook/doc/case-study/united-states-von-leeb-case-study.htm
https://www.icrc.org/casebook/doc/case-study/united-states-von-leeb-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/casebook/doc/case-study/united-states-ex-parte-quirin-case-study.htm
https://www.icrc.org/casebook/doc/case-study/malaysia-osman-prosecutor-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/eritreaethiopia-partial-award-pows
https://casebook.icrc.org/case-study/eritreaethiopia-partial-award-pows
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
http://www.icrc.org/casebook/doc/case-study/iran-iraq-memoranda-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/casebook/doc/case-study/united-states-hamdan-rumsfeld-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy

3ATPUMAHHA TA IHTEPHYBAHHA

215

ITII. IHTEPHYBAHHA TA 3ATPMUMAHHA OMBUIBHUX OCIb

He Bci 0cobu, 111050 SKMX 3aCTOCOBYBABCS PEXUM I1030aB/IeHHs BOTI Y CH-
Tyanil MDKHapOZHOTO 36pOITHOr0 KOH(IIIKTY, MAIOTh CTATyC BilICBKOBOIIO-
JIOHEHNX. 30KpeMa, Ha OKYIIOBAHUX TEPUTOPIAX, TaK CaMo, AK i Ha iX BIacHi
TE€PUTOPIl, BOIIYi CTOPOHU, PETY/IAPHO 3ilITOBXYIOTHCA 3 UBIIBHUMM OCO-
6ami, AKi 3alIMAIOTHCS 37IOYMHHOI0 Hif/IbHICTIO a0 CTBOPIOIOTH CEPIIO3HY
3arposy 6esrmeli, 1o BUMarae ix yTpuMaHHs 1ig Bapto. Kpim toro, 3axo-
IUTeHi HalIMaHIi Ta yYaCHUKM 30POIHMX CUJI, SIKi OY/IM CXOIIeHi Ha Limu-
TYHCTBI 4 TIifi Yac MiArOTOBKY 260 3ilICHEHH HaMa/iB He Oy/Iu OfsirHeH] y
¢dbopMy, He MaIOTh IIpaBa Ha BU3HAHHA 32 HUMIU CTAaTyCy BiliCbKOBOIIOJIOHE-
Horo. I]i oco6u, Ak mpaBuIo, KOPUCTYIOTHCA 3aXUCTOM BifnoBinHO o Yert-
Beproi JKeHeBcbKoi KoHBeHLil. KpiM Toro, ocobu, siki He MaloTh IIpaBa Ha
CTaTyC «3axuieHol ocobu» BignosigHo 1o YerBepToi XKeHeBCbKOI KOHBEH-
Lii, TMM He MEHII KOPUCTYITbCS OCHOBHUMU IApaHTiAMM, BUSHAHUMU 3a
sBnuaesuM MI'TL, koTpi HafaoTh nofibHumit 3axuct.” Xoua y upomy Pospini
OCHOBHY yBary IpHUJiNeHO LUBUIBHUM 0co0aM, 1036aB/IeHNM BOJI CTOPO-
HOI0 MDKHapOJZHOTrO 30pOoilHOro KOHQIIKTY, CIijj MaTy Ha yBasi, IO TaKuil
caMMIT 3aXVCT 3aCTOCOBYETHCA 1 [0 1HINMX 0ci6, [AKi mifnagaoTs mif chepy
3actocyBaHH:A YeTBeproi JKeHeBcbKoi KOHBeHIIil, AK 3a3HaueHo B Posmimi
1.3. Buie.

1. Iloyarok i 3aBeplIeHH:A iHTepHYBaHHA

(a) Tlouarok iHTepHYBaHHS

IIpumycoee inmepnysanus

[TpumycoBe iHTepHYBaHHA € HailBXIMBILINM 3aX0ZOM Oe3IeKM BOIOI0YOI
CTOpoHN. BOHO MO)Xe 3aCTOCOBYBATHCH /MILE SIK 3aXiJ KpaitHbOI HeoOXif-
HOCTi, KOZIM MEHII KapAWHAIbHI 3aX0y KOHTPOJIIO, TaKi K 3ab60poHa Ha
3a/IMIIEHHA MicIb NPOXMBAaHHA, OOMeXeHH: pyXy abo 3ab0poHa HeBHOI
npodecirtHoi ab0 MOMTUYHOI Ais/IBHOCTI, BBAXKAIOTHCS HemocTaTHiMm. > Ha
CBOIIT TepUTOPil y4aCHMKY KOHQIIKTY MOXYTb BUJJaBaT PO3IOPSKEHHS
CTOCOBHO iHTEPHYBaHH: 3aXMIIEHUX 0Ci0 NuIlle B TOMY BUNAJKY, AKIIO IXHs
Oe3meka poOUTH iHTEpHYBaHHs «aOCOMIOTHO HEOOXifHUM»,* TOmi K Ha
OKYIIOBAHUX TEPUTOPISAX IOT0 CIIij BBOXKATH HEOOXiJHNM Uepes «BaXkINMBI
npuanHu 6esmexn».” 3 orsxy Ha 06CST JO3BOITY, 10 JOIYCKAETHCS AepiKa-
BOIO, KOTPa 3/IiJ/ICHIOE 3aTPMMAHHSA 41 OKYIIalilo, Iji yMOBY MOXXHA BBa)KaTu

587 JII1, Crarri 45(3) ta 75; 3MI'TI, Hopmu 87-105.
588 JKKIV, Crarri41(1) Ta 78(1).

589 JKK 1V, Cr. 42(1).

590 JKKIV, Cr. 78(1).
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3HAYHOIO MipoIo cxoxymu. PaKTUIHO, BOHU BUMATAlOTh, 100 3TafjaHa 0co-
6a CTaHOBM/IA 3HAYHY 3arpo3y /IS BHYTPILIHBOI a00 30BHIIIHBOI Ge3mexn
CTOPOHM, IO 3/Ii/ICHIOE 3aTPUMaHH:A, Ky He MOKHAa YCYHYTH 3a JJOIIOMO-
TOI0 MEHII pajiiKaJIbHMX 3aXOfiB, HDK Jtoro abo ii intepHyBaHH:A. JJo Takoi
3arposiu, 6e3CyMHIBHO, Oye HaleXXaTy AisIbHICTD, 0 MPUPIBHIOETHCS IO
6e3ocepeHbOl yIacTi Y BOEHHMX HisX. [HIIMMM YMHHMKAMM, KOTPi MO-
XKYTb BUIPABJATI IHTEPHYBAHHS 3aXUIIEHNX 0Ci6, € MAPUBHI 3aXx0xH, 110
IIPOBOJIATHCA Ha TEPUTOPIl epyKaBy, AKa 3/IiJICHIOE 3aTPYMAHHA, Y4aCTh B
OpraHisanisix, j0 MalTb Ha MeTi CIPUYMHNUTH 3aBOPYLIEHHA, IPpsAMa JOI0-
MoTa CYIIPOTMBHIUKY, caboTax 4y mmnUryHcTso. [Ipote cam dakt Toro, 1o
0co6a € pOMaJITHIHOM CYIPOTUBHOI CTOPOHMU, He MOXKe POSILAMIATHUCS SIK
3arposa Gesreli, sika aBTOMaTMYHO BUIIPABLOBYE iHTEPHYBAHHS, OCKIIBKI
Iie 3BOAUTD HAHIBEI[b iflel0 afalITyBaTy 3aX0au Oe3MeK JO BUMOT KOXKHOTO
OKPeMOT0 BUIAJIKy Ta 3aCTOCOBYBATHU IHTEPHYBAHHs y HAMOIIbII Cepito3-
HuX Bumnazkax. Koporine kaxy4yu, BUpillaTbHMM YMHHMKOM, AK BUJAETHCH,
€ Te, L0 JIepP>KaBa, AKa 3M1JICHIOE 3aTPUMaHHs, «IIOBMHHA MaT/ BaroMi IIij-
CTaBY BB@XATH, [0 0€00a, AKY 3aTPUMYIOTh, CBOEIO AiANbHICTIO, 3HAHHAMMI
4y kBasiikariiero Hece peanbHy 3arpo3sy Oesrreli 1€l ep>kaBy 3apas 4u B
MaitbytHbOMY»*!. IIpoTe B yCix BUIIAIKAX iHTEPHYBAHHS IOBIHHO BUKOPU-
CTOBYBATHCA K BUHATKOBO KpaliHill 3axif.

IIpouecyanvni zapanmii

Te, 0 0coba, siKa KOPUCTYETHCS 3aXMCTOM, CTAHOBUTD 3arpo3y it OesIe-
K, sIKa BYIMArae itoro a6o ii inTepHyBaHH:, IIOBMHHO BCTAHOB/IIOBATICD /IS
KOXXHOI 0cOOM OKpeMO B IIpolieci 3BUYAIHOTO IIPOBA/KEHHs y BiAIOBif-
HOMY CyAi abo afMiHiCTpaTUBHOMY OpraHi, IpM3HAYEHOMY /IS i€l MeTn
IepXXaBoo, L0 3[INCHIOE 3aTpUMaHHA abo OKYyTIallilo, a He OIHOOCIOHMM
cyagmero abo BiitcbkoBuM.*? Taki IPOBa/PKEHHsI OBVMHHI 3a0€3IIeYNTH, 1[0
IeBHa 0coba HeraHO iHGOpPMYyeTbCA PO IpUYMHM ii iHTepHYBaHHA MO-

% { Bojofjie MpaBOM Ha OCKap>KeHHA.™* Amensunii
595

BOIO, IKY BOHAa PO3yMie,
HOBUHHI OYTYM PO3IISIHYTI SKOMOTa LIBMALIE, i, SKIO IPOJZOBXKYETHC
Iisf iHTepHYBaHH:, CyA abo afMiHICTPAaTMBHMII OpraH NMOBUHHI, MpUHAIi-
MHI Bi4i Ha piK, HeperifaTy HeOOXifHICTh TAKOTO IHTePHYBAHHS 3 METOIO
CIpUATINBOL 3MiHV IOYaTKOBOTO PillleHHs], SKIIO 1€ JO3BOI0Th 00CTaBU-
H1.>* Cr1ifj 3aBX/11 BpaXxoBYBaT! BCe OiIbII Cepilo3Hi ryMaHiTapHi HacIiaKu

TOBrOCTPOKOBOTO iHTepHyBaHH:A. SIKIIO TeBHi 0cobM, AKi KOPUCTYIOTbCA

591 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 258.
592 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 369.
593 NI T, Cr. 75(3).

594 KK IV, Cr. 78(2).

595 KK IV, Crarri 43(1) ta 78(2).

596 JKK IV, Crarti 43(1) Ta 78(2).
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3aXJICTOM, HE 3allepPedyIoTh, NeP>KaBa, 110 3[iJICHIOE 3aTPUMAaHHA, ITOBJH-
Ha 6e3 3BOMiKaHHA NPOiH(GOPMYBaTH JlepKaBy-TIOKPOBUTENbKY ITPO iMeHa
Bcix ocib, sxi 6y iHTepHOBaHi ab0 3Bi/IbHEHI Bifj iHTepHyBaHH:A, pasoM i3
OpUIHATTAM OyAb-AKUX pillleHb BifIOBiJHNUX CYHIB 4M agMiHICTpaTMBHUX
opraHiB.”” CpaBy CTOCOBHO BariTHMX )XIHOK Ta MaTepiB i3 HEMOB/IATAMI,
iHTepHOBaHMX Y 3B’A3KY 3i 30pOiiHIM KOHGIIKTOM, IIOBMHHI pO3I/IAFATUCS

nepIIoyeproso.™®

Hob6posinvne inmepuysanns

Sxmo B eBHi cuTyanii BusaeTbcA HeoOXifHNM,™’ 3axuIeHi 0co6, sAKi Ie-
pebyBaloTb Ha TEPUTOPIl CTOPOHM KOHPIIKTY, TAKOXKX MOXYTb JOOPOBiIbHO
BUMaraTyi CBOTO iHTepPHYBaHHs, ajie [/I1 TOTO, 100 3a0e3meYnTy CIpaBXK-
HICTb BMMOIM Ta YHMKHYTU 3JIOB)XMBAaHb TaKMM IIPaBOM, BOHM IIOBMHHI
11e poOUTK Yepes MPefCTaBHUKIB Aep)KaBU-TIOKPOBUTENbKI a60 MKUX. 6
Bumagku, y sikux foOpoBibHe IHTEPHYBAaHHs MOXe BifIIOBifaTH iHTEpecam
3aXUINEHNX 0Ci0, OXOIUTIOITh CUTYallii, KOV BOHU IifiIal0ThCA 3arpo3i abo
HAaCWIbCTBY 3 OOKY LIMBIIBHOTO HACe/IeHH:, ab0 SAKIIO IXH: HalliOHAJIbHICTD
a0 MpMHAIEXHICTb He JAI0Th IM 3MOry oTpuMary poboty abo iHmmM 4u-
HOM 3apo06/saTy Ha XUTTA. [IomiOHi cuTyaril MOXXYTh TaKOXX BMHUKATU Y
BUIAZIKy i3 0ocobamy Mif 3aXMCTOM, AKi IPOXXMBAIOTb Ha OKYIIOBAHUX Te-
PUTOPLSX, HAIPUKIIAJ, y BUIAMIKY, SKIIO L{UBIbHI 0COOM CIIBIpAIIOBAIN 3
Jep>KaBOI0-OKYIIAHTOM, 1 Taki Jil IPOBOKYIOTh BOPOKE CTaBJIEHHSA BChOIO
Hace/leHH:A. Y TaKUX CUTYalliAX fep’kaBa 3 TEPUTOPiaIbHOI I0PUCAMKILIEIO
3000B’13aHa BIATYKHYTUCS Ha BYMOTY IOZO KOOPOBIIBHOTO iHTepHYBaH-
Hia. OfgHaK MOXXIMBICTb JOOPOBIMBHOrO iHTepHYBaHHsA He IepenOadeHa
U1 OKYIIOBaHUX TepuTopiit, a YerBepra XKeHeBcbKa KOHBeHIIist 3a60poHsie

Oynb-siKe iHTEPHYBAHHS B CUTYAllifX, IHIINX BifJ 4iTKO IeperiveHnx.*"

Inmepnysanns ax nokapanns

Hespakaroun Ha Te, 1110 iHTEpHYBaHHs, 3a3BUYall, € 3aX00M 6e31eKn, BOHO
Mae 3ano0DKHNIL, a He KapabHuil Xapakrep. YeTBepra KeHeBcbKa KOHBEH-
ITis TAKOXK BM3HAE MOXK/IMBICTD 3aMiHU TIODEMHOTO yB I3HEHH: iHTepHYBaH-
HSM Ha TOJ caMmil mepiof; 4acy, sk (6akaHe) IIOKapaHHs 3a KpMMiHajIbHe
npasonopyueHHs.*? el BUHATOK i3 3aII06DKHOTO XapaKkTepy iHTepHyBaH-
H: 3aCTOCOBYETBCSA JIMILE HAa OKYIIOBaHil TepuTopii i moKnInKaHmii 3abesre-
9uTIE 0c06aM, SIKi BUNHIIN HE3HAYHI IPABOOPYIIEHHsI, OLIBII CIPUSTINBE

597 KK 1V, Cr. 43(2).

598 I, Cr. 76(2); 3MI'TL, Hopma 134.

599 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), pp. 258-259.
600 KK IV, Cr. 42(2).

601 JKKIV,Cr. 79.

602 JKK1V, Cr. 68(1).
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IHTepHYBaHHs 3aKiHYMIOCH: POAMYI BiTAIOTh 3BiIbHeHMX iByapiituiB. Tabip st 6ikeHIiB,
Jli6epis, 2012 p.

HOBOJPKEHH; Ta YMOBU iHTEPHYBAHHSI, [TOPIBHSHO 31 3BUYATHUM TIOPEMHUM
yB’s13HeHHAM.*” Opnak y KonBeHuii 4iTko 3a3Ha4eHo, 1J0 B TaKMX BUHAT-
KOBMX BUIIAQ/IKaX 3aCTOCYBAHHs IHTePHYBAHHsI B KapaJIbHIX LII/IX He MOXe
OyTtu 6esctpokoByM. HaroMicTs, SIK i y BUTIA/IKY 3 TIOPEMHIM YB SI3HEHHSM,
BOHO IIOBVHHO MaTV TPMBAJIiCTh, IPOIOPLIIHY CKOEHOMY 3/I04MHY.*

(6) 3akiHuyeHHA iHTepHYBaHHA

Biocymmicmv 3az2po3u 6esneui 3 6oky okpemux oci6

Oco6u, iHTepHOBaHI 3a Aii, I0B’sA3aHi 31 30pOiHNM KOHQIIKTOM, TOBMHHI
Oy Ty 3Bi/IbHEHi SIKOMOTa MIBUALIIE, i B 6y/b-sIKOMY BUIIAZIKY — LIOJTHO 06CTa-
BUHI 4V IIPMYVHU iHTepHYBaHHA NPUINHAITH icHyBaT.*”” MeTolo mepio-
IVYHOTO IIepel/Lafly € 3abe3ledeHHs, 100 KofHa ocoba He Iijiarana mpu-
MYCOBOMY iHTepHYBaHHIO JOBILE, HDK Iie HeoOXifHO 3 MipKyBaHb Oe3IeKn.

Bmeua

Oxpemi iHTepHOBaHI 006 MOXKYTb TAaKOXX 3iMICHIOBATH yCIiIIHi BTedi. IH-
TepHOBaHi 0c00M, sIKi 3HOBY HMOTPAIUIAIOTD IIiff BapTy Mic/s Bredi abo mif
Yac BTeYi, MOXKYTb IIifaBaTUCA CIIELiaTbHOMY HAIJIAMY, a/le HeCyTb JIMILe

603 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), pp. 343-344.
604 JKKTV, Cr. 68(1).
605 JKK 1V, Cr. 132(1); OIT I, 75(3); 3MI'TI, Hopma 128 B.

P. Yazdi/ICRC
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TVICUMIITIHAPHY BifTIOBifa/IbHICTh, HABiTh Y BUIIAJKY IOBTOPHOIO IIOPY-

1meHHs.%%

Cmepmo

SIkuio iHTepHOBaHA 0COOA IIOMUPAE, JIIKAp TOBMHEH Mi/[rOTYBATY CBiJOLITBO
npo cMepTb.*” MI'TI TakoXX MICTUTD IONOXEHHS PO Mofablie iHpopmy-
BaHHsI Jlep>KaBy-ITOKPOBUTENbKY Ta LleHTpanbHOl areHuii 3 posuyky,*™ mpo
3amoBiTIL,*” Ha/me)XHe TIOXOBAHHA ab0 KpeMallilo Ta MOo3HavYeHHS MOrWL.®'°
Skuio € migospa, 1o inTepHOBaHa 0c06a Oyma BOMTa, ab0 AKIIO IPUUNHA
1l cMepTi HeBiloMa, iep>KaBa, O 3AiMICHIOE 3aTPMMaHH:, IOBMHHA HETallHO
npoBecTy o¢iliiiHe po3cminyBaHHA Li€l cripaBy,’!

612 {, 3aJIe)KHO BiX pe3y/IbTaTiB pO3CTiAyBaHHA, PO3NIOYATH BifNOBifHEe
613

nigrorysaTu o¢iniitHui
3BIT
KpUMiHa/IbHE IIPOBa/I>KEHHS.

3einvHeHns 3 cymanimapHux MipKyeano

CTOpOHU, 1[0 BOKIOTH, IIOBVMHHI, HaBiTh Mif Yac GOMOBUX Aiif, JOKIALATH
BCIX 3yCWIb 1100 3BIIbHEHHSI, penarpianii abo MOBepHeHHS 0 MOMepefHix
MicCIIb IIPOXXMBAHHA IEBHYUX KaTeropill iHTepHOBaHNX 0Ci6 abo iX po3MileH-
Hs Ha TEPUTOPII HEMTPAIbHOI Iep>KaBM, 30KpeMa JiTell, BariTHMUX JKiHOK Ta
MaTepiB i3 HEMOBJIATAMM il MaJIEHbKUMU JiTbMMU, TIOPAaHEHMX i XBOPUX, a Ta-
KOX IHTepHOBaHMX 0Ci6, AKMX TPUBAJINIT Yac TPUMAJIK IIif BapTOkp0.*

3azanvne 36invHeHHs, penampiauyis a60 nosepHeHHA HA OAMBKIBULUHY

BigmosigHo no YerBeproi JKeHeBCbKOI KOHBEHILil, iHTepHYBAaHHA «IIPUIIN-
HSETHCS KHANMIIBU/LIE MIC/IA 3aKiHdeHHs 6oitoBux aii»®. Ile popmyro-
BaHHA, OYEBUIHO, € MEHIII CYBOPUM JIJIAl [Iep>KaBy, 10 3[Ii/ICHIOE 3aTpUMaH-
Hsl, HDK BMMOTIA 3BIIBHUTH Ta PeNaTpPiloBaTH BiJICbKOBOIIOJIOHEHUX «Herai-
HO MiC/Is1 IPUIVHEHHA 60i10BUX Aiit».'* OOIPyHTYBaHHS L{bOTO IOIOXKEHHS
HOJ/IATAE He B TOMY, 1j06 3a60pOHNUTH BCi BUAYM iHTEpHYBAHHS MiC/Is 3aKiH-
4eHHs 6OIOBMX Aill, a 3am06irT 6e3CTPOKOBOMY MPOJOBXKEHHIO {HTEPHY-

606 JKK IV, Cr. 120(1) ta (2). [Jus. takox KK IV, Cr. 120(3), mwo mictuts inpopmariwo mpo
iHTepHOBaHMX 0Ci0, AKi [OIIOMAraoTh Ta CIPUAIOTDH BTEUi.

607 KK IV, Cr. 129(2).

608 KKV, Cr. 129(3).

609 KKV, Cr. 129(1).

610 JKK1V, Cr. 130; 3MITI, Hopma 115.

611 XK1V, Cr. 131(1); 3MITI, Hopma 116.

612 KKV, Cr. 131(2).

613 JKKIV, Cr. 131(3).

614 KKV, Cr. 132(2); guB. Takox 3MI'TI, komenTap go Hopmu 128.
615 KKV, Cr. 133(1); 3MITI, Hopma 128 b.

616 JKKIIL Cr. 118(1).
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BaHHA, KO/IM 3aTa/IbHi YMOBM, AKi BUIIPABJOBYIOTb TaKi 3aXOM, IIPUIIMHUIN
icayBari.®” ITic/st 3aKkiH4eHHs OOMOBMX il 91 PKUMY OKYHALil CTOPOHM
KOHQIIKTY IOBUHHI 3a06e3I1eunTy MOBEPHEHH BCiX iHTepHOBaHUX 0Cib 1O
iXHBOTO OCTAaHHBOTO MiCLiA IPOXXMBAHHA ab0 cIpuATH IX penarpianii.®® 3
I[i€10 METOI BOHM MOXKYTb CTBOPIOBATVM KOMITETH JijiA IOIIYKY PO3CIAHMX
[0 pi3HMX MicusAx iHTepHOBaHMX 0ci6.®’ IIpore B 6yAb-sKOMYy BUIAAKY
LVBITbHI iHTEpHOBaHI 0COOM 3a/INIIAIOTHCS 3aXUIIEHNMI B MeXax YeTBep-
Toi JKeHeBCbKOi KOHBEHIIII Ta OCHOBHUX IapaHTill, HaBefleHnx y Crarti 75
HopaTkoBoro mpotokony I, 1o iX 0CTaTOYHOro 3Bi/IbHEHHA, penaTpialii yu
IIOBepHEHHs HaBiTh IiC/IsA 3aKiHYeHH: 30pOTHOro KOHIKTY.

Tpueane mpumanns nio apmoro

€mMHNMY 0co6aMu, AKX MOXYTb yTPUMYBATU Ha TEPUTOPIi y4acHMKa KOH-
¢brikTy micns 3akiHYeHHs 60OBYX Aiit, € Ti, TPOTY SIKUX TPUBAE KPUMIHAD-
He IepecifiyBaHHs, abo sKi BifOyBalOTh TOKApaHH: 32 IIPABONOPYIIEHHS,
AKi He € BUHATKOBO gucnmiutiHapanmy. Taki ocobm MoxyTb 6yTn sarpu-
MaHi /10 3aKiHYeHHs TAKOTO MPOBA/DKEHHS 1, AKI[O HEOOXi[HO, [OTHU, JOKK
BOHU He BiIOYAyTh IIOBHICTIO CBOE MoKapaHH:.*! [py6o kaKydn, Take 103-
6aB/IeHHs BOJi, 3a3BMYall, € TPMMaHHAM IIifi BAPTOI0 BHACIIOK KPUMiHAMID-
HOTO IIPABOIOPYIIEHHS Y1 KapaJbHUM TIOPEMHNM yB sI3HEHH:M, a He iH-
TepHyBaHHAM B posyMinHi MITI. Tum He MeHIle, HaBiTh AKIIO 3aCy[KeHi
3a KpMMiHa/IbHI IPABOIOPYIIEHHsI, BKa3aHi 0COOU MPOLOBXKYIOTh KOPUCTY-
BAaTUCS CBOIM CTAaTYCOM 3aXUILEHUX 0Cib 0 OCTaTOYHOTO 3Bi/IbHEHH, pela-
Tpialjii Y/ IOBEPHEHHS.

2. IloBom)KeHHA Ta yMOBM iHTepHYBaHHS

(a) BipmoBimanpHICTH Ta TyMaHHe IOBOMKEHHA

Bionogioanvricmo Oepicasu, uyo 30iilicCHI0€ 3amMPUMAHHS

Hesanexxno Bip inpuBinyanbHOl BigIOBimanbHOCTI CTOPOHM KOHQUIKTY
3a/IMIIAI0THCA BifNIOBiMAIBHMIMY 32 TOBOMKEHHA CBOIX NPEACTaBHUKIB i3
3axuieHnMM ocobamu.*? [HTepHOBaHI 0c06M MOXKYTDb OYTY 3aKOHHO IIepe-
IaHi iHIIN ep>KaBi /ulle B TOMY BUIIAZKY, KO OCTAHHA Mae OaKaHHA i
MO>K/IMBICTDb HAJIaTy IM 3aXUCT, Ha AKMI BOHM MAIOTh IIpaBo 3TifHo 3 MITI,
aJjie B XOJHOMY pasi BOHM He MOXXYTb OyTH IIepefiaHi 3a MeXi OKyIIOBaHOI

617 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 515.
618 JKK1V,Cr. 134.

619 JKKIV, Cr. 133(3).

620 XK1V, Cr. 6(4); A1 1, 75(6).

621 JKK1V, Cr. 133(2); 3MITI, Hopma 128 in fine.

622 XK1V, Cr. 29.
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teputopil.®?® Komm iHTepHOBaHI 0CO6M 3aKOHHO IMepefaloThbCs IHIII fep-
KaBi, BIMIOBIAaMbHICTD 3a IXHIiT 3aXICT IIePefAETHCS fepXKaBi epeGyBaHHs
Ha I1epioft iXHbOTo IepebyBanHs: y nononi. OfHaK, SKIO 151 Aep>KaBa He BU-
KOHYe cBOi 30608’a3aHH:A 3a MI'II y sikoMy-HeOyb BaXX/IMBOMY acIleKTi, >
HepBUHHA Jlep)KaBa, 110 3[i/iCHIOBaNIA 3aTPUMaHHs, TOBIMHHA 3aCTOCYBaTH
edeKTUBHI 3aX0fU /151 BUIIPAB/IEHHs CUTYalil a60 3a0e3[eunTy MOBEPHEH-

Hs1 BifITIOBIIHVX IHTEPHOBAHNUX OCI0 IIiff BIACHY IOPUCAUKIII0.5?

Iymanne noeoosncenns

3axuieHi 0cob6u MaloTh IIPaBo 3a OYAb-AKNMX 0OCTAaBYMH Ha IOBAry O CBOEI
(biquHO'l' Ta IICUXOJIOTIYHOI LIJIiICHOCTI, 4ecTi, IpaBa Ha ciM’1o, peniriini
IIepeKOHAHHA Ta MPaKTUKY, a TAKOXX Ha CBOI B/IacHi 3Bu4ai Ta Tpaguuii. I3
HMMI 3aBXX[IU MOTPiOHO MOBOAUTUCH TYMaHHO Ta 3aXMIATK IX, 0COOGMUBO
Bifl HACM/IPHULIBKYX Jiil UM [TOTPO3, @ TAKOX Bifj 060pas Ta rpOMafiChbKoi 1iKa-
BoCTL.®* 3okpema, MITI 3aboponsie 6yab-sike MOCSATAHHS HA JKUTTS, 3[0-
poB’s abo QiswyHe Ta ICUXiyHe 6Iaromonryydsa 3axXMIleHNUX ocib, 30KpeMa,
BOMBCTBO, KaTyBaHH, Ti/leCHe IOKapaHHs, 3aNI0/iIHHA KaJIIITB, IOCATaHH:A
Ha JIOfICbKY Tif{HiCTb, 3aXOIJIEHHs 3apYYHUKIB, KOIEKTVBHE IIOKapaHHA, a

TAaKOX MOTPO3M 3aCTOCYBaHH:A OY/Ib-AKOTO i3 IUX [isAHb.*

Crofii TaKoXX Ha/leXXUTh 3a60poHa 6y/ib-AKoi GopMu Pi3MIHOTO UM TICUXO-

JIOTIYHOTO IPUMYCY, 30KpeMa 3 MeTOI OTpUMaHHsI iHpopMail,** penpeciit

Ta 3aXOZiB 3a/IKYBaHHS Ta TEPOPU3IMY,*?

HEBUIIPABJAHNX MeAMYHNX a60
HAYKOBMX €KCIIePMMEHTIB Ta 6yab-sKoi iHIol popmu >kopcTokocTi.? Ty-
MaHHe OBOKEHHI TAKOX Ilepefbadae 3aXICT Bif 6yab-sKol GopMu cexcy-

aJIPHOT'O HaCYWJIbCTBA Y¥ >KOPCTOKOT'O OBOKEeHHA. %!

Oxkpim ocobnmmBoCTEi!,
1[0 OOIPYHTOBYIOTHCS IXHIM CTaHOM 3JOpOB’S, BIKOM Ta CTATTIO, BCi 3axu-
IjeHi 0coOM IOBMHHI pOSIMIARATUCA K piBHI, 63 Oynb-sAKoi AUCKpKUMiHa-
1il 3a 03HAKOI0 pacy, BipOCIOBiTAHHS, TOMITUYHUX MOITISAAIB a60 MOFIOHNX

KpuUTepiiB.5*?

623 KKV, Crarri 45(1) Ta (3), Ta 49; 3MI'TI, Hopma 129 A.

624 Jus. nanpuknap J. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit.
(note 387), p. 269.

625 JKKIV, Cr. 45(3). Indopmariito mpo nepemilieHHs 3axuiiieHnx ocib qus. Takox y Imasi 5.111.2.¢.
626 KK 1V, Crarri 27(1) Ta 37; SMI'TI, Hopma 87.

627 [JI11, Cr. 75(2); 3MI'TI, Hopmu 89-93, 96 ta 103.

628 JKK1V, Cr. 31; 3MITI, Hopma 90.

629 JKK 1V, Cr. 33; 3MI'TI, Hopma 146.

630 JKKIV, Cr. 32; Hopma 92.

631 KK I-1V, Cuinbna ct. 3; KK IV, Cr. 27(2); AI1 1, Cr. 75; 3MI'TL, Hopmu 93 ta 134.

632 JKK1V, Cr. 27(3); 3MITI, Hopma 88.
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(6) YmoBu iHTEepHYBaHHA

Micus inmepHuyeanus

Micust iHTepHYBaHHS He MOXKYTb OpTaHi30BYBAaTHUCA B pafioHaX, y AKX IIPO-
BOIATHCS 60110Bi Aii.%* [l Toro, 11106 3aXMCTUTY iHTEPHOBAHUX OCib Bix
HpsIMMX HAMafiB Ta HOOIYHNX HACTIAKIB OOITOBUX Aill, MiCIst iHTepHYBaHHS
HOBMHHI OyTI TO3HAYeH] — TaK, 106 ix Oy/o witko BuaHO — mitepamu «IC»,
a IIpO pO3TAallyBaHHS HEOOXiHO IOBIZOM/IATU IIPOTWIEXKHIiN CTOPOHL.®
Kpim Toro, Micuis iHTepHyBaHH:A, KOTPi 3a3HAIOTh BIZIMBY IOBITPSAHUX Ha-
mafiB Ta iHmmMxX Hebesmek BiftHM, MOBMHHI 6yTu 06MagHaHi 60MOOCXOBMU-
I[aMM 1, 3aTa/IOM, TIOBMHHI KOPUCTYBATUCS TUMMU K 3aXVICHUMU 3aXOfaMIL,
[0 i1 MiclleBe HaceleHH:.*® Y >KOfHOMY pasi saxuieHi 0cobu He MOXYTb
Oy TV BUKOPUCTAHI SIK «KWBI I{UTI» 3 METOIO 3aXNCTY OKpeMUX 06 €KTIB a60

PpaVioHiB Biff 371iiiCHEHHS BiliCPKOBMX Ollepariiin.**

IntepHoBaHi 0co6u mOBMHHI 6yTH po3MileHi OKpeMo Biff BilICBKOBOIIOIO-
HEHIX Ta Bifj 0ci6, mo36asieHnx BoIi 3 6yb-sIKOI iHIIOI IPUYMHM, 0CO6MMBO
3a KpYMiHaJIbHi IPaBOIIOPYIIEHH, Ta MaT! OKpeMy afiMiHicTpaio.*’
TOT0, HACKI/IBKY 1ie MOXK/IMBO, iHTepHOBaHi 0cO6M ITOBMHHI 6y T 3rpynoBaHi
BiIMOBifHO [0 IXHPOI HAIIiOHA/JIBHOCTI, MOBM Ta 3BM4aiB.%*® JKiHKM MOBUHHI

OyTy posMillieHi OKpeMO Bifi Y0/MOBIKIB i B Oy/b-SKOMY BUIA/IKy ITOBUHHI

Kpim

MaTy OKpeMi CrlaIbHi MICIsI Ta CaHiTapHi 3pyYHOCTI, a TAKOX IepebyBaTn
mif; 6e3rmocepenHiM HAIJLSIAOM IHIIMX JKiHOK.®® AHajOriYyHMM 4YMHOM iH-
TepHOBaHI iV NOBMHHI 6yTM po3mileHi okpeMo Bif fopocmux.*’ Tum e
MEHII, YWIeHV OfHi€el ciM’l TOBMHHI 3HAXOAUTIICA Pa3oM y TOMY K Micri iH-
TepHYBAHHA T4, [ie [je MOXX/IBO, OKPEMO Bif iHIINX iHTepHOBaHMX 0Cib, 11106
3abe3meynTy iM HamexxHe cimerite >KuTTs.* e mono>keHHsT He 3a60POHSIE
TMMYAcOBe PO3MEXYBAHHSI 3 IIPUYNH, [IOB 3aHNUX i3 POOOTOI0, 350POB’sIM

YJ{ 3aCTOCYBAaHHAM KPUMiHa/JIbHUX 260 IVMCUMIUIIHAPHUX CaHKIIiN.**

633 JKK1V, Cr. 83(1); 3MITI, Hopma 121.
634 JKKIV, Cr. 83(2) Ta (3).
635 JKKIV, Cr. 88.

636 JKKI1V, Cr. 28. Indopmariito mpo 3a60pOHY Ta HAC/iKV BUKOPMCTAHHSA KUBUX LIUTIB [INB.
takox y JIT I, Cr. 51(7) ta (8), 3MI'II, Hopma 97, Ta y Itasi 3.1.3.1.

637 KKV, Cr. 84.

638 JKK1V, Cr. 82(1).

639 JKK1V, Cr. 85(4); T I, Cr. 75(5); 3MITIL, Hopma 119.
640 [II1, Cr. 77(4); 3MITI, Hopma 120.

641 JKK 1V, Cr. 82(3); 3MITI, Hopma 105.

642 KKV, Cr. 82(2).
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Ba3soei nompebu

JlepxaBa, 110 3aTpUMYy€E, MOBMHHA 0€30IUIATHO 3a0e3IMeYNTU 3aXMIIEHNUX
ocib mpoTtAroM ix iHTepHYBaHHA JOCTATHBOIO Ki/IbKiCTIO DKi, MUTHOI BOAM Ta
ofiAry, mo6 migTpuMyBaTH iXHIN Qi3VYHMIT Ta ICUXIYHUII CTaH, 3BAXKAI0YN
Ha TaKi YMHHUKM, K KJIIMaT, BiK, CTaTh, CTAH 3I0pOB s, poboTa Ta 3Bm4ai.’*
B mexxax pocTynHuX iHaHCOBUX pecypciB iHTepHOBaHMM 0COOAM TaKOX
CTiI [03BONMUTM TPUAOGAHHSA NONATKOBUX IPOAYKTIB XapdyyBaHHS, MW,
TIOTIOHY Ta QHAJIOTIYHMX BUPOOIB 3a MICLEBMMM PMHKOBMMH IiHaMM.**
ITpumimeHHa, KOTpi BMKOPUCTOBYIOTbCA A iHTEPHYBaHHA 3aXMIEHMX
0ci6, MOBMHHI BiiTOBIJaTH BCTAHOBJIEHNM CTaH/[apPTaM Tiri€eHM Ta OXOPOHM
300poB’a.5* [HTepHOBaHI 0COOM MOBMHHI MaTy ZOCTYII 10 6€30IIaTHOI Me-
IMYHOI ZOIIOMOTM, KOTpa BifoBifae ixHiM moTpebam.**® IpuHariMHi ognH
pas Ha MicAL[b TOBUHHO IPOBOAUTUCS MeTYHe 0OCTeXXEHH A/IsI KOHTPOIIO
3a 3aTa/IbHIM CTAaHOM 3[0POB’sl, XapUYBAHHIM Ta YMCTOTOI0 IHTEPHOBAHNX

oci6, a TakOX IX OIVIAJ Ha HasABHICTD iHpeKUiTHNX 3aXBOPIOBaHb.*"

Penizis, 6i0nouunox ma Hasuauus

Y Mexxax mpaBuI IMCHUIITIHY, BCTAHOBJIEHMX BilICbKOBMMU OpraHaMU Bjla-
I, iHTepHOBaHiI 0COOM NOBMHHI MaTyl HO3BiM BIMBHO CIOBifyBaTi CBOIO
peririto Ta BifBifyBaTK peiriiiHi 60rocmyXiHHsA CBOEI Bipy B IpUMilljeH-
HAX, IPUAATHUX IS 1iel MeTin.** IHTepHOBaHI 0cO6M, SIKi € CIY>XUTEIAMA
CBOEI peJIirii, NOBMHHI MaTy ITPaBO BiIbHO 3/IiMICHIOBATI CBOE CITY>KiHHA Ce-
pen iHTepHOBaHMX 0Ci6 Ti€l X peJririi, IM C1if HagaBaTu mpegMeTy, 0OrpyH-
TOBaHO HeoOXiHi /st 11p0r0.* [leprkaBa, 110 3/Ii/ICHIOE 3aTPUMAaHH;I, TAKOX
HOBJMHHA 3a0XOUYYBaTM iHTEPHOBAHUX OCi0 3aifMaTNCA iHTENeKTya/lbHOI,
OCBITHBOIO Ta peKpealiiflHOK HifATIbHICTIO, BK/IIOYHO 3i CIIOPTOM Ta irpamu,
a TaKOX HagaBaTK IM HiATPUMKY Ta OpUMIleHHs, HeoOXiaHI A/ 1H0oro.*
Haiironosnime, ity Ta MOZIOAb NOBMHHI MaTy JO3BiN BifiBiflyBaTy IIKOJIN
AK y MICIIi iHTepHYBaHHA, TaK i 3a JI0ro Me>XaMu, a TaKOX J/Ig HUX MaloTh

OyTu crenianbHi irposi MaiigaHunKy. !

643 KKV, Crarri 89 Ta 90; SMITI, Hopma 118.
644 XK1V, Cr. 87(1).

645 JKK 1V, Cr. 85(1).

646 JKK IV, Crarri 91 ta 95(3).

647 XK1V, Cr. 92.

648 JKK 1V, Crarri 86 Ta 93(1); 3MI'II, Hopma 127.
649 YKK IV, Cr. 93(2).

650 KKV, Cr. 94(1).

651 JKKIV, Cr. 94(2) Ta (3).
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Komanoysannsa ma oucuyunnina

Koxxre Miclje iHTepHYBaHHS HOBMHHO OyTHM MifNOpsnKoBaHe odiuepy um
iHIIOMY BifLIOBifja/IBHOMY IIPaLliBHUKY, 0OPaHOMY 3 pery/IApHUX 30pOitHMX
CUJI 4M 3BMYAMHOTO LMBIJIBHOIO YIPaBJIiHHA Jep)KaBU, WO 3JiMICHIOE 3a-
TPUMaHHSI, SIKUIT BifiTOBigaTiMe 32 006i3HAHICTD I[OJI0 MTOTIOKEHb YeTBepTOl
JKeneBcbKkoi KOHBeHIII i IX JOTPMMaHHA II€PCOHA/IOM, BiiMOBiaTbHUM 3a
inTepHOBaHMx 0ci6.%* TekcT YetBepTol JKeHeBCbKOI KOHBEHIIIT Ta 6Y/b-sIKOI
CrenianbHOl YTOIM, YKIaeHOI Mi>XK CTOPOHAMM, 1O BOKIIOTh, TAKOX IOBU-
HeH OyTH po3MillleHnit y Miclii iHTepHyBaHHA Ti€I0 MOBOIO, Ky PO3yMiIOTbh
iHTepHOBaHi 0co6u.®® TlomiOHNM YMHOM, KOXKEH Hakas, aJjpecoBaHUil iH-
IVBiflyaJbHUM iHTepHOBaHMM 0co0aM, MOBMHEH OyTU MOBOIO, Ky BOHU
posymitore.®* Ilig gac BcbOro Iepiofy iHTepHYBaHHS iHTEpHOBaHI 0cobm
IIOBMHHI IiIKOPATUCA OUCLUIUIIHADHOMY PEXMMY MICILiA IX iHTepHYBaHHAL.
Taxuit pexxuM IOBMHEH BifIIOBilaTVi TYMaHITaPHUM IPUHIIUIIAM i B )KOJHO-
MY BUIIQZIKy He MOXKe BUMAraTy Oyab-sKOro pisuaHOr0 HaBaHTAXXEHH, 1[0
3arpOXKye 3[0pOB’I0 iHTepHOBaHMX 0cib abo pomyckae isuyHi a60 MOpab-
Hi 3HyIaHHA. 3BaKaroun Ha #ocBif [Ipyroi ciTosoi BiftHu, MITI okpemo
3abopoHsie ineHTN(diKyBaTy iHTEPHOBAHNUX 0Ci6 3a JOIIOMOTOIO TAaTYIOBAHHA
a6o0 xkap6yBaHHS 3HAKiB 4N BiMITUH Ha IXHIX Ti/lax; BOHO TaKOX 3a60po-
HsA€ MPUMYCOBI TPUBaJIi MEPEKINYKH, 3[IiiICHEHHA TPEHYBAa/IbHUX BIIPaB 3
METOIO0 ITOKapaHH4, BiJICbKOBY MYIITPY, a TAKOXX 3MEHIIEHHSA ITPOJOBOIbYNX

Maykis.%”

(B) IIpans, ocobucte MaiiHO Ta ¢piHAHCOBI pecypcu

Hpays

InTepHOBaHI 0COOM MOXYTb JOOPOBIIBLHO IIpallioBaTy, IPOTe, HA BiAMIHY
Bifi BifICbKOBOIIO/IOHEHNX Ta 3aXMUILEHNX OCi0, AKi He IHTepHOBaHi, He MO-
XKYTb TPUMYIIYBaTUCA O BUKOHAHHsA POGOTH. IXHE 3amydeHHA O BU-
KOHaHHs po6OTH, IO HIPUHIDKYE TigHICT, a60 poboTH, 6Ge3rmocepesHbO
[OB’s13aHOI 3 IPOBENEHHSIM BiICHKOBUX OIlepallill, 3a00pOHSIETHCS Y BCIX
Bumasikax.*> Jlep)kasa, 110 37i/ICHIOE 3aTPUMaHHsI, MOXe, OffHaK, BUMaraTu
Biff iHTEpHOBaHMX 0Ci6 BUKOHAHHS aMiHICTPATMBHOI Ta TEXHIYHOI po6OTH
B MICIfIX iHTepHYBaHH:A ab0 BUKOHYBaTH 000B’A3KM, IIOB’A3aHi 3 3aXMCTOM
iHTepHOBaHMX 0Ci6 Bix moBiTpsiHOro 60MbapAyBaHHs abo iHIINMX BOEHHUX
pusukiB.®’ SIkmo iHTepHOBaHI 0COOM 3aTyvalOThCS [O Ipall, 30KpeMa y

652 JKKIV, Cr.99(1).

653 JKK1V, Cr. 99(2) ta (3).

654 JKKIV, Cr.99(4).

655 JKKIV, Cr. 100; SMI'TI, Hopma 92.
656 JKK 1V, Cr. 95(1); 3MITI, Hopma 95.
657 JKKIV, Cr. 95(3).
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CK/IaJii TPY/IOBYX 3arOHiB, Jep>KaBa, 110 3/[iJICHIOE 3aTPUMaHHs, 3aMIIAETh-
€Sl IOBHICTIO BifITOBi/laIbHOIO 3a BCi YMOBM IIpalli, MEIMIHY JIOTIOMOTY, BJ-
IUIaTy 3apoOiTHOI IIaTy Ta 3abe3leyeHHA BUIUIATY KOMITeH allii 3a HelllacHi
BUIIAZKM Ha BUMPOOHMITBI Ta 3axBopioBaHHA. CTaHZapTH, L0 3aCTOCOBY-
I0TbCA 3 IIbOTO OOKY, HOBMHHI BiIIOBiZaTI HalliOHAIBHOMY 3aKOHOJJaBCTBY,
HOPMaM i IpaKTUIli, a TAKO>K He IIOBMHHI IIOCTYIIaTUCh TUM, 1110 3aCTOCOBY-
I0TBCS 1O @HAJIOTIYHMX POOIT, KOTPI BUKOHYIOTBCA He IHTEPHOBAHUMI 0CO-

Gamn.*>®

Ocobucme maiino ma ginancosi pecypcu

JeprkaBa, 110 3[i/ICHIOE 3aTpUMaHH:, IOB/HHA 3a0e3ledyBaTi BCiX iHTep-
HOBaHMX OCi6 perysapHUMM BUIUIaTaMy, JOCTATHIMY IJI NpUAOaHHA TO-
BapiB Ta BMPOOIB, TaKuX 5K TIOTIOH Ta ririeHiyHi 3aco6u.®’ Kpim Toro, 3
ypaxyBaHHAM 3a00pOHM Ha HEOOIPYHTOBAHY AMCKPMMIHALIIO ceper| 3aXu-
meHnx 0ci6,°® iHTepHOBaHMM 0c06aM Mae OYTI ZO3BOIEHO OTPUMYBATI
BUIUIATYU Bifi lep>KaBy CBOTO ITOXO[PKEHHA Ul IPUHAJIEKHOCTI, iep>KaBU-110-
KPOBUTEIbKY, OYb-AKIMX OpraHisaliiii, 1o HaJaloTh IM JOIOMOrY, a60 ixHix
ciMell, a TaKOXX JOXO[M Bifi iXHPOTO MalfHa BiJIIIOBiJJHO 10 3aKOHOJABCTBA
Iep)KaBH, IO 3A1MCHIOE 3aTpuMaHH:.*' BOHM TaKOXX IOBMHHI MaTy MOX-

62 Komu

JMBICTb HAJICU/IATH TPOLIi CBOIM CiM'AAM a0 IHIIVM yTPUMAHIISAM.
0ci6 IHTEPHYIOTD, TPOLLIi, 110 IePEeBUILIYIOTD IXHi IOJEHH] TOTPeO, a TAKOX
IHIII IiHHOCTI Ta MPeAMEeTH, KOTPi 3HAXOAATHCA Y IXHiil BIACHOCTI, MOXYTb
BIUIyYaTHCA Y HUX HaJIOKHUM 4HOM. Oco6aM BUIAETHCS AeTaIbHA PO3IINU-
CKa, a KOLITH ITOBMHH] Oy Ty 3apaxoBaHi Ha ixHi 0cOOUCTI paxyHKu 4u 36epi-
raTuCA pa3oM 3 BUIYYEHUMH IIpeMeTaMM /10 MOMEHTY 3BiTbHEHHs BKa-
3aHux 0ci6.°*® Tum He MeHII, iHTepHOBaHI 0COOM MTOBMHHI MaTH [O3BilT Ha
BOJIOJ[iHHA TIEBHOIO CYMOIO J/IA 3i/ICHEHHS ITOKYIIOK JOIaTKOBO 0 3a6e31e-
YeHHsI, sIKe Ha/Ja€ JieP)KaBa, 110 3aTpuMye.** IHTepHOBAaHNM 0COOaM TAaKOX
HeoOXigHO Ko3BOMUTY 36epiraTi IpeaMeTI 0COOUCTOr0 KOPUCTYBAaHHS ab0
Ti, 10 MAIOTh OCOOUCTY LIiHHICTD,*
0c06y.5¢

a TaKOXX DOKYMEHTH, 1O l'IOCBiI[‘{yIOTI)

658 JKK IV, Crarri 95(4) Ta 96.

659 JKKIV, Cr. 98 (1).

660 JKK1V, Cr. 27(3); 3MITI, Hopma 88.

661 KK IV, Cr. 98(2).

662 KKV, Cr. 98(3).

663 KKV, Cr.97(1), (2) ta (5); 3MITI, Hopma 122.
664 KK IV, Cr. 97(7).

665 KKV, Cr. 97(1) ta (3); 3MITI, Hopma 122.
666 KKV, Cr. 97(6).
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(r) 3B’A30K i3 30BHINIHIM CBiTOM

Ilepeoaua indpopmauii

Ha moyaTky KOXHOrO Mi>KHapOJHOTO 36pOITHOr0 KOH(IIKTY KOXKHa CTO-
poHa moBuHHA cTBOpuUTH odiniitHe iHopmauiitHe 610po, BinmoBifanbHe 3a
HaJaHHA BiIIOBifel Ha BCi 3aIIMTH CTOCOBHO 3aXMILeHUX 0Cib Iif i B/1azoro
Ta 3a Iepefady B HAIKOPOTIINIT TepMiH HeoOxigHol indopmaii feprxaBam
IXHPOTO T'POMAJAHCTBA UM MiCIA IPOXXMBAaHHA 4Yepes Jep>KaBy-TIOKPOBU-
TenbKy Ta LleHTpanbHy arenuito 3 posmryky MKYX.5” Y Bunapgkax, konu me-
penmaua iHdopMaril Mo>ke 3aIIKOAMUTY KOHKPETHIN 3axuineHiit 0cobi abo ii
pormyam, 115 indopmaris Moxe nepenaBatucs auire LleHTpanpHiit areHIii 3
PO3IIYKy pa3oM i3 MOsICHEHHMY KOHKPETHIUX 00CcTaBIH CripaBu.®®® O6os’s-
30K ILIOO0 iH(POPMYBAHHSI OXOIUIIOE BCIX 3aXMIEHNUX OCi0, SKi yTPUMYIOTh-
¢4 Tif, BapTOI0 6i/bIIle BOX TVKHIB, — TUX, KOMY HaJJaHO >XUTIIO 260 1momo
AKUX 3[IVICHIOETbCA IHTEpHYBaHHS, 1 ependadae iHPOPMyBaHHA NPO Taki
3MiHU, K IIepeBefleHH:, 3Bi/IbHEHH, peNaTpialis, BTe4a, HaIXOJPKEHHH JI0
JiKapHi, HapoKeHHs1 Ta cMepTh.* Ilepenana iHpopMallis MOBMHHA MiCTH-
TH BCi enleMeHTH, HeoOXinHi yis imeHTHdIKaLil i BUSHAYEHHS MiCIje3HAXOf-
JKeHH: IHTepPHOBaHMX 0c¢ib, a Takox iHpopMyBaHHA IXHIX cimeir.*”

3oiticnenns yusinvHoi npasozdammocmi

ITipg gac iHTepHYBaHHA 3axuIeHi 0co6M 30epiraloTh IOBHY LMBIIbHY IIpa-
BO3JIaTHICTD i MOXXYTb KOPUCTYBATUCA BCiMa IpaBaMy, CyMICHUMM 3 IXHIM
HOTOYHUM CTATYCOM Ta YMHHVM 3aKOHOJABCTBOM.®”! 30KpeMa, BOHU ITOBUH-
Hi MaTV MOXX/IMBICTD YIIPaB/IATY CBOIM MailHOM,*’? HaJCH/IATH Ta OTPUMYBa-

TH 0pUANYH] JoKyMeHTn®” i 674

PagNUTHCS 3 afBOKATOM, KO/ 1Lie HeOOXifHO.
3 ypaxyBaHHJIM 3aKOHONABUMX OOMEXEHb, [JepXKaBa, 110 3A1IICHIOE 3aTpH-
MaHH:, TaKOXX IIOBYHHA BXXUTM BCiX 3aXOIiB /I TOTO, 00 3axuieHi ocoou
He 3a3Ha/IM 30MTKIB y 3B’A3Ky 3 IXHIM iHTepHYBaHHAM I 9ac MiATOTOBKU
Ta IPOBEIeHH: CYLOYMHCTBA, CTOPOHOIO AKOTO BOHM MOXYTb 6yTH, a60 Iif

YaC BUKOHAHHS OYIb-sKOTO CYJOBOTO PillleHHS.*”

667 JKK1V, Crarri 136(1) ta 137(1). lus. Takox JKK IV, Cr. 43(2); 3MI'TI, Hopmu 105 ta 123.
668 JKK1V,Cr. 137(2).

669 XK1V, Cr. 136(2).

670 KKV, Cr. 138.

671 XK1V, Cr. 80.

672 JKKIV, Cr. 114.

673 JKKIV, Cr. 113(1).

674 KKV, Cr. 113(2).

675 JKKIV, Cr. 115.
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P. Barras/ICRC

Horo Xpecra Ilamya-Hosoi IBinei moscHo0Th 0c06aM, AKUX YTPUMYIOTD IIiJi BapTOI0, AK 3a-
oBHNUTY IocaHHs YepBoHOro Xpecra, 1[0 HAIIPAB/IAETCA IXHIM CiM AM.

JTucmyeanns, 6i0npasneHHs NOCUNOK ma npuiiom 6i0eidyeauie

Herajino micnis iHTepHyBaHH:, ajle He Mi3Hillle HDK 4Yepe3 TIDKAEHDb MicA
npubyTTs abo mepeisny [o Micls iHTepHYBaHHS abo JiKapHi, KOKHIN iH-
TepPHOBaHIl 0c06i MOBMHHA HA/JaBaTICS MOX/TMBICT HAZIC/IATH KApTKY PO
iHTepHyBaHHA CBOIlI ciM’1 Ta IleHTpabHill areHIil 3 poO3LIyKy 3 METOIO iH-
¢dbopmyBaHHs IX PO BIACHE 3aTPUMAHHI, afpecy Ta cTaH 30poB 5. IIpo-
TATOM BCbOTO IEPiORy iHTepHYBaHHA 3aXMileHi 0coO6M MaloTh IIPaBO HaJ-
CUJIaTH Ta OTPUMYBATU KOPECIOHJEHII0, 10 MOXXe MifiJiAraT LEeH3ypi, a
TAKOXX OfIEP)KYBaT! iH/AMBilya/IbHi Ta KOJIEKTVBHI BilllpaB/IeHHA BifTIOBiJ-
HO [0 CTAQH/APTIB, 1110, GaKTUIHO, 30iraloThCs 3 TUMI, IO 3aCTOCOBYIOThCS
mo BilicbkoBomnononeHux.”’ ITpoTe, Ha BifMiHY Bifi BiliCbKOBOIIOJIOHEHNUX,
iHTEpHOBaHMM 0cO6aM TAKOX [JO3BOJIETHCS IPUIIMATI BifiBifyBauiB, 0c00-
JIMBO ONIMBBKUX POAMYIB, PETy/LApHO it HabaraTo gacrinre.”® Y HeBifkIagHUX
BUIIAJIKaX, TAKUX AK CMePTb ab0 cepilo3Ha XBopoba poandiB, iIHTEpPHOBAHIM
oco6aM HaBiTb JO3BOJSIETHCS BifiBifyBaTH CBOI MOMeNIKaHHA. "

676 JKKI1V, Cr. 106; 3SMITI, Hopmu 105 Ta 125.

677 JKKIV, Crarri 107-113; 3MITI, Hopma 125. [lus. Takox Pospin I1.3.r.
678 KKV, Cr. 116(1); 3MITI, Hopma 126.

679 JKKIV, Cr. 116(2).
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Hocmyn ona npedcmaenuxie depyucasu-nokposumenviu ma MKIX

A iy Bumagxy 3 BiliCbKOBOIIOJIOHEHVMI, ITPEJICTABHUKAM Jiep>KaBU-TIOKPO-
BuTenbKM Ta generaraM MKYX crmim mosBomuTy BifBimyBatn BCi Micus, fe
3axuieHi ocoou inTepHyIoThCA.%° BoHM MOBMHHI MaTy 103Bi1 Ha IIPOBeJieH-
HS OIMTYBaHHS IHTEPHOBAHUX 0Cib, y pasi HeoOXxifHOCTI, 3a y4acTi nepe-
68! a TaKOX BIBHO 00MpaTy MicIis, KOTpi BOHM 6a)KaloTb BinBina-
1.2 TpuBasicTh Ta YaCTOTA L{UX Bi3UTIB He MOXKe OYTI 0OMeXeHa, a Bi3UTH

Kilagayda,

He MOXYTb OyTI 3a60pOHeHi, KpiM SIK i3 IPUYNH HaTa/IbHOI BiiiCbKOBOI He-
06ximHOCTI, ae i B LIbOMY BUIIA/IKy — JIMIIE AK BUHATKOBUIL Ta TUMYACOBUII
3axin.® Ilepey BisuTamu imMena peneraris MKYX nosunHi 6yTy nopani Ha

3aTBepIKEHHs JIep)KaBH, 110 3/iICHIOE 3aTpuMaHHsL. %

(m) Bipmcryn Big 30608’ s13aHb 32 CrarTero 5 YerBeproi JKeneBcbkoi
KOHBEHIIil

Sx mpaBuo, 3axuct, nepepbadenuit MITI, He MoXke 6yTM CKacOBaHO, SKIIO

TOTOBOPOM UiTKO He HepenbadeHo mporwiexHe. YerepTa JKeHeBchbka KOH-

BEHIliA MICTUTb BaXK/IMBE 3aCTEPEKEHHA IIPO CKaCyBaHH:A JIOTrO Jil y BUIIaJ-

Kax, KO/IY 3aXMiljeHa 0co6a 0OIPYHTOBAHO IMifJO3PIOETHCS Y MIINTYHCTBI, a60

¢ 260 3pificHeH ] HITIX

3alIMA€ThCSA MIMUTYHCTBOM, MiIPpUBHIil TiAMbHOCT
Tii1, BOPOXKMX CTOCOBHO JIEp>KaBH, 110 37iMICHIOE 3aTpuMaHHA. Ha okynoBaHii
TepUTOPii Taki 0co6M MOXKYTb 6yTI 11036aB/IEHi CBOTO «IIpaBa Ha 3B’A30K», «y
TUX BUIAJKaX, KOV IIbOTO BUMAraloTh HACTiiiHI MipKyBaHHsI BOEHHOI be3Iie-
587 Topii sIK Ha B/IACHIN TepUTOPIl CTOPOHM, 110 BOIOE, BOHU MOXKYTb OYTI

1o36aBJIeHi «IIpaBa 3asB/ATH [IPO IIpaBa J1 IepeBary, o Hajae 1 KoHsen-

KIn»,

1jis1, 4epes Te, 1110, SIKOM BOHV BUKOHYBA/IICSI HA KOPUCTh TAaKOi 0COOM, TO BBa-
JKamucst 6 TakuMu, 110 3aBJAI0Th IIKOAY Oe3Iielli Takol iep>kaBu» %,

Xoua chopMynboBaHe JOCUTH LIMPOKO Lie TIONIOKEHHA He 3abesledye aeprka-
BY, 1[0 3[i/ICHIO€ 3aTPUMAHH, HeOOMEeXXEHNM TIPaBOM Ha BifICTYTI Bif 3000B’1-
3aHb. [lo-nepiie, 3acTepe>xeHHA Yy BiTIOBiTHOMY TIONIO>KEHHI KOHBEHINii BKasye
Ha Te, 1[0 OCHOBHI rapaHTii T'yMaHHOIO MOBOJPKEHHA Ta CIIPABEIMBOIO i Ha-
JIeXXHOTO cyfoBoro posrany MITI He omyckaioTh BiicTyITy 3a >KOTHUX 00OCTa-

680 KKV, Cr. 143(1
681 JKKIV, Cr. 143(2
682 KK IV, Cr. 143(4
683 XKK1V, Cr. 1433
684 JKKIV, Cr. 143(5).

685 Busnauenns Tepminy «mmnuryn» gus. y laasbkomy nonoxxenni, Cr. 29, y noegnansi s [IIT1, Cr. 46.

; SMITI, Hopma 124.

= T = —

686 BusHaueHHs TepMmiHy «caboTaxk» guB. J.S. Pictet (ed.), Commentary on the Fourth Geneva
Convention, op. cit. (note 387), p. 57.

687 XK1V, Cr. 5(2).
688 JKKIV, Cr. 5(1).
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BuH.*® Tlo-gpyre, Ti mpaBa Ta mpuBinel 3axuieHol 0cobu, Mpo sKi HHeThCA B
[IbOMY IYHKTi 1 KOTPi JOIYCKAKTh BiACTYII, MOTPiOHO BiAPISHATH Bif B3aeM-
HIX 3000B’s13aHb CTOPIH, IO BOIOIOTD, 5IKi He [JOIYCKAIOTh BiACTYIy. 30KpeMa,
He MO>KHa BIICTYIIMTH Bifi 3000B’A3aHHA JIep>KaBl, L0 3/iICHIOE 3aTPUMaHHS,
OJ0 HaJaHHA iHpopMalil Ipo KOXHY iHTepHOBaHY 0co0y epkasi 1 OXOx-
XKeHHs a60, mpyuHaiiMHi, LleHTpanpHil arennii 3 posmyky.®° ITo-Tpere, y Bu-
MajKy 3 OKYIIOBaHUMI TEPUTOPLAMY MOXUIMBICTD BIICTYITY Bke 0OMEXYETbCA
iH/MBiTyanbHUM IIPaBOM Ha 3B 30K OKPEMIX 3aXMIIeHNX OCi0, 3aTPYMaHNX AK
wmnryHis.%! Kpim Toro, HaBiTh 0co6am, MiZO3PIOBaHUM Y MIMUTYHCTBI, TOBK-
HeH OyTM HaJjaHMi1 JOCTYII 0 KBa/Ti(ikoBaHOTO a/jBOKATa 3 METOIO iX 3aXUCTy
B KpMMiHa/IbHUX CIpaBaX AK Ha T€PUTOPii BIACHOI JepKaBY, TaK i Ha OKYIIO-
BaHiit TepuTopil.®? OTKe, BaXKKO 3pO3YMITH, st IKMX IHAMBIAyanbHUX IIpaB Ta
HpUBiTeiB MOyke OYTH MPU3yIIHEHA 3 MIPKyBaHb Oe3Iexn, 6e3 cepilo3HIX I10-
pyliIeHb abCOMIOTHYX IIPAB Ha TyMAHHe IOBOJKEHHSI Ta CLIPABE/INBIIL CYJOBIIT
posrran. Ilo-deTBepTe, BKa3aHWil IIYHKT Ilepefbadae, 1o 6y11b—;11<m71 BiICTyIl
Bif 3060B’sI3aHb IIPUIIMHAETHCS «B AKOMOTIa HAIKOPOTIINIT TePMiH, CyMicHMIT 3
Oe3mneKoro fiepkaBy a60, Y BIALOBIHOMY BUIIA[IKY, AepKaBU-OKyIaHTa» ",

Y mifcyMKy, X04a OfMHOYHE YB'SI3HEHHs IIi03PIOBAHNUX y IIMUIYHCTBI, a
TaKOXX TMMYacOBe NIPU3YNMHEHHA /il iXHPOTO ITpaBa Ha CIIiJIKyBaHHA i3 30B-
HILIHIM CBITOM 4Yepe3 KOPeCIIOH/EHIII0 Y11 BisUTH MOXe OyTy HeoOXigHUM
Ta OOIPYHTOBAHMM, TaKi 3aXOfjyl He MOXXYTb IepeBUIyBaTI 00CAr, abco-
JIIOTHO HEOOXiTHMIT /IS HMifTPUMaHHs Oe3IeKu iep)KaBi, 10 3/iMCHIOE 3a-

TPUMAaHHA, 5K 3a cPeporo 3aCTOCYBaHHs, TaK i 3a TpuBamicTio.*

Kpim Toro,
came (OPMYITIOBaHH:A MOMOKEHH:A PO BifICTYH, 0COOIMBO Ti 3acTepexeH-
Hs, IO TAPAaHTYIOTh T'yMaHHE IOBOJPKEHHSA Ta CIPABENIMBUI i HaleXXHMIA
CYLOBUIT PO3IJIAAL, @ TAKOXK MOCTilTHEe 30008’ 13aHH JePXKaBli, 110 3I1/ICHIOE
3aTpUMaHHA, 00 HaflaHHs iHpOpMaIllil Ipo KOXXHY iHTEPHOBaHY 0CO0Y,
eeKTNBHO TapaHTYIOTh, LIO Lie MOMIOKEHHS He MO)XKe OYyTU BUKOPMCTaHe
s GOpMaIbHOTO BUIIPABHAHHS OYAb-sIKOI (POPMU TAEMHOTO YTPUMAHHS

IIiJf BApTOI0, >XOPCTOKOTO OBOMKEHHsI a00 CIIPOIIEHOTO CYLOYMHCTBA.

(e) BigHOoCUHU 3 BIag0I0

Knonomanns, ckapau ma xomimemu inmepHoéanux oci6é

IHTepHOBaHI 0cOOM MalOTh HeoOMeXeHe MpPaBO IIOJABATY KIOIOTaHHA Ta
CKapru {0 OpraHiB fep>kaBy, 1O 3[ilICHIOE 3aTpUMaHH:, ab0 JeprKaBi-mo-

689 Mus. takox JIII I, Cr. 75(1), (2), (3) ta (4); 3MITI, Hopmu 87 Ta 100, Ta KOMEHTap 10
Hopmu 107.

690 [ms. Posmin II1.2.1.

691 KKV, Cr. 5(2); AI1 1, Cr. 45(3).

692 JKK 1V, Crarri 72(1) Ta (2), Ta 126; JIT 1, Cr. 75(4)(a).

693 XK1V, Cr. 5(3).

694 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 56.
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KPOBUTE/IbL LIOZI0 YMOB iXHBOTO iHTepHYBaHHsA.*® IxHi iHTepecn mpepn-
CTaBJIAIOTbCA B OPraHaxX fepyKaBy, 1[0 3/IiMICHIOE 3aTPUMaHH, IepPKaBI-TI0-
kposutenbky, MKYX Ta iHmMX BifiNOBigHMX OpraHi3alifx uepe3 KOMITeT
iHTepHOBaHMX 0Ci0, KOTpUil BIIbBHO OOMPAETbCS CaMMUMU iHTepHOBaHUMMU
ocobaMm Ta 3aTBEPHXKYETbCS OpraHaMI JieP)KaBH, 10 3[1/ICHIOE 3aTPUMaH-
Ha.%¢ KomiteTn iHTepHOBaHMX 0Ci6 MOXYTb HaACHIaTH MePiOFMYHi [O-
HOBifi PO CHUTYALiI0 Ta TOTPeOU B MICISIX IHTEPHYBAHHsI Aep>KaBi-MIOKPO-
BUTENBIL a meprKaBa, 10 37iMICHIOE 3aTpYMaHH;I, HOBMHHA HajjaTy iM vac,
3aco6u Ta cBOOOY IepecyBaHHs, HeOOXi/IHI /17 BUKOHAHHSA CBOIX 000B’A3-

KiB y BUITIA] iHCIIEKTyBaHHS, IPeACTaBHUIITBA Ta CIINKyBaHHA.*®

Hucyunninapui ma cy0osi opzanu énaou

Y mexxax MITI iHTepHOBaHI 0COOM MIZKOPSAIOTHCS 3aKOHaM, IO AIIOTH Ha
Teputopii ix sarpmmanHsa.*” IIpoTe, IEBHOK Mipolo, IHTEPHOBaHI 0cOOM
KOPUCTYIOTbCS npuBinesamu. Hampukiaz, Yersepra JKeHeBcbKa KOHBEHIiA
nepenbadvae, 1o Iifj YaC BCTAHOB/ICHHS ITOKAPAHHs 32 IIPABONOPYIIEHHS,
BYJMHEHe iHTepHOBaHOI 0CO00I0, CYZOBI OpraHM 4y OpraHy BIafy IIOBMHHI
Oparty [o yBary, IO MiACY[HWUI He € TPOMASHUHOM Jep>KaBy, 1O 3AiVic-
HIOE 3aTPMMAHHA , i IO «BOHM Bi/lbHI 3MEHIINUTU MOKApaHHA, IPUIMCaHe
151 IbOTO IIPABOIIOPYILIEHHS, Y IKOMY 0OBUHYBAUyEThCs iIHTepHOBAHMII».
Hep>xaBa, 1[0 3/1/ICHIOE 3aTPUMaHHA, TAKOXK IIOBMHHA MTOBiIlOMUTH KOMITET
iHTepHOBaHMX 0Ci6 PO OYHb-AKMII CYHOBUII PO3ITLAJ, PO3NOYATUIL IPOTH

Oynb-sKOl iHTepHOBaHOI 0061, Ta PO J10r0 pesynbraru.’”!

Hucyunninapui npoyedypu

CynmoBi rapaHrTii Ta HOpMM, IO PEryTIOIOTb HAKIalaHHA KPUMiHaIbHUX
CaHKIIiJl Ha IHTEPHOBAHMX 0Ci6, € TAKMMIU X, 5K i Ti, 1[0 HAJAIOTHCS 3aXM-
[eHNM ocobaM, ski He € inTeproBanyMu.”” Illo cTOCyeTbCst AUCIUITTIHAP-
HYX IIpOILefyp, TO IHTEPHOBAHMM 0CO0aM HafJa€TbCA Iii/Ia HU3KA CY[LOBUX
rapaHTiii, nepenivennx y Yersepriit JKenescobkiit konBeHnil.”” Komanpup
MicIIs iHTepHYBaHHS ITIOBMHEH BeCTY KHUTY 00Ky AMCLUIUIIHAPHUX ITOKa-

695 XK1V, Cr. 101.

696 JKK IV, Crarri 102 ta 103.

697 JKK IV, Cr. 101(4).

698 JKKIV, Cr. 104.

699 JKKI1V,Cr. 117(1).

700 JKKIV, Cr. 118(1).

701 JKK IV, Cr. 118(5).

702 [lus. [maBy 6.1.1.

703 JKK IV, Crarti 117(3), 123(2) Ta 124(1).
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paHb, siKa MOBMHHA OYTI BIfKPUTOIO /I HEPEBIPKY [IPeCTaBHIKAMMU fiep-
JKaBJ-IIOKPOBUTEIbKIL.”"

3abopona xopcmoxozo, HemOOCLK020 A60 MAK020, WO NPUHUNCYE
2i0Hicmo, nokapanns

Bynp-sxa iHTepHOBaHa 0c00a, 3aCy/pKeHa 3a IUCLUIUIIHApHe Yy KPUMiHa/Ib-
He IIPaBOINOPYIIEeHHs, 3anuiIaeTbcA mifi saxuctom MITI i HaBiTh BigHOCHO
BUOOpY Ta BUKOHAHHSA IOKapaHHsA. HaifronosHille, JUCHUITTIHAPHI MMOKa-
paHHs B JKOJHOMY pasi He MOXYTb OyTH HETIO[CbKUMH, SKOPCTOKUMU U1

HeOe3IMeYHIMI J/Is1 3[0POB’s1 IHTepHOBaHMX 0Ci6,”

a KOJIEKTMBHI IIOKapaH-
HsI 32 fiil OKpeMux 0ci6,” TiecHi moxapaHHs1,”” M036aBIeHHs BOMI Y IpUMi-
HIeHHsX 6e3 IeHHOro CBiTna, i, 3aranmoM, Bci popmu >kopcToKOCTi 3ab60po-
HAIoTbCA 6e3 BUHATKY.” Haperuri, cTaBieHHS JO iHTepHOBaHUX 0cib, sAKi
BifOyBany OMCUMIUTIHAPHI UM CYJOBI ITOKAapaHHs:, Mae OYTY TaKUM CaMUM,

sK i Ko iHIIMX iHTepHOBaHUX 0¢i6.””

(e) TlepeminienHs iHTepHOBaHUX OCi6
Bsaraii, gep>kaBa, 110 3/1i/ICHIOE 3aTPMMAHHS, MOXKE 3aKOHHO IIepeMilljaTy
iHTepHOBaHMX 0Ci6 3 OAHOTO MiCIIsI IHTEPHYBAHHsI B iHIIE SIK Ha TEPUTOPI,
hiife} Hepe6yBae Iij il KOHTPOJIEM, TaK i IO 1HIIOI iep>KaBH, KA Ma€ 6axaHHA 1
MOXX/TMBICTh 3a0€31e4n T iHTEPHOBAHNM 0COOaM 3aXMCT, Ha IKUI BOHI Ma-
10Tb 1paBo 3rigHo 3 MITL. 11 MOXKIMBICTD Ma€ iBa BaXK/IMBUX 0OMEKEHH.
ITo-mepiue, 3axuiieHi 0co61 He MOXYTb OYTI IepeMilieHi abo genoproBaHi
3 oKynoBaHoi Teputopii.”"® Ilo-mpyre, IpUHLWII HeNpUNYCMuUMOoCcmi npumy-
€06020 NOBePHEHHA CTOCYETbCA BCIX BUJIB NepeMillleHHA M JermopTaril.’"!
Koy inTepHOBaHi 0cO6M 3aKOHHO HepeMilYIOThCA O 1HIIOIL AepKaBH, Bifi-
IIOBila/IbHICTD 3a IXHIN 3aXUCT HepefaeTbCs JepKaBi mepeOyBaHHSA Ha TOM
nepiof, TOKM BOHM 3HAXOJATbCA Mif ii omikoro. OFHAK, AKIO LA Jep’KaBa
He BMKOHY€E cBOI 3000B’s13aHHs 3a MI'T] y 6yab-sAKuX BaXXIMBUX aCleKTax,
HePBIMHHA [lepKaBa, 110 3I1/ICHMIA 3aTPUMaHH, IOBIMHHA BXXNUTHU e(peKTUB-
HIIX 3aXOfIiB [/L1 BUIIPABJIeHHA CUTYalii abo 3abe3mednTy IOBEPHEHHS Bif-
HOBifHMX IHTEPHOBAHMX OCIO Iifi CBOIO IOpUCAMKI0.”'? Byap-sike mepemi-
I[eHHA {HTepHOBAaHUX OCi0 IIOBMHHO 3[iVICHIOBATUCs TYMaHHO i B yMOBaXx,

704 KKV, Cr. 123(5).

705 JKK 1V, Cr. 119(2); 3MITL, Hopma 90.

706 JKK1V, Cr. 33; 3MITL, Hopma 103.

707 KKV, Cr. 32; 3MITI, Hopma 91.

708 JKK 1V, Cr. 118(2); 3MITL, Hopma 90.

709 JKKIV, Cr. 118(3).

710 JKK1V, Cr. 49; 3MITI, Hopma 129 A. Jlus. Inasy 6.111.2.8.
711 XK1V, Cr. 45(4). [lus. Tmasy 6.11.2.

712 JKK1V, Cr. 45(3).



232

MABA5

I[OHAJIMEHIIIe PIBHUX THM, IO 3aCTOCOBYIOTHCS 0 30POITHIX CIJI lepXKaB,
IO 37iJICHIOE 3aTPUMAaHHS, Iif Jac iX mepefuciaoKanii. 3okpeMa, iHTepHO-
BaHi 0co6M NMOBMHHI 3a0e3eYyBaTUCh BiINIOBIIHUMM TPAHCIIOPTHUMIU 3a-
co6ami1, He0OXiTHOIO DKelo, BOJOI0, OFATOM Ta MeIMYHOI0 forroMoro. Kpim
TOTO0, HeOOXiJHO BXXMBATH BiATIOBITHMX 3aIT00KHIX 3aX0/iB, 100 rapaHTy-
BaTy Oe3MeKy 3axmieHnx oci6.”?

3. KpuminanbHe CyJoO4MHCTBO Ta TPMMAHHA IiJ] BAPTOIO0

ITopsiy 3 iHTEpPHYBAHHAM 5K 3alI0ODKHUM 3aXO[0M, CTOPOHY MDKHAPOSHO-
ro 36poitHOr0 KOH(QIKTY HMOBMHHI CTBOPUTH CHUCTeMY J/I PO3CIIiJyBaH-
HA KpUMiHaJbHUX IPaBOIOPYLIEHb, 3I1/ICHEHMX 3aXUIEHUMM ocobamu,
IX Cy#OBOrO pOSIJIAAY Ta IIOKapaHHA K Ha OKYIIOBaHill TepuTOpil, Tak i B
Me)Xax IX HalliOHaJIbHMX KOPAOHIB. 3BMYAlIHO, 3aXuileHi 0cobu, sKi 6yau
3aTpUMaHi, K i paHille KOPUCTYIOTbCS 3aTa/JIbHUM 3aXICTOM, Iepenbade-
HuM YeTBepToro JKeHEeBChKOI KOHBEHIIIEI, 0COOMMBO B KOHTEKCTI TOTO, 110
CTOCY€THCA TYMaHHOTO ITOBOJPKEHHA.

Cyoosi zapanmii

YerBepra YKeHeBcbka KoHBeHIiA Ta JogaTkoBuii mpotokon I popmynoorh
OCHOBHI rapaHTii cripaBeIIMBOTO CYJOBOrO PO3IIARY J/IA Mepec/iiyBaHHs
Ta [MOKapaHHs 3a 37I0YMHM, 1TOB’s13aHi 31 36poitHuM KoHmikTom.”* Li ra-
PaHTIi BBO)KAIOTbCA TAKMMI, 1O MAIOTh 3ara/IbHONPUIHATUIL XapaKTep AK
y MDKHapOJIHIUX, TaK i B HeMDKHApOgHMX 30poitHux KoHmikrax.””® ITpore-
cyanpHO Oyfb-sKMil OOBMHYBAYeHMII Y KPUMIHAIBHOMY IPaBOIIOPYIIEHHI,
IIOB’sI3aHOMY 31 30pOJHMM KOH(QIKTOM, IIOBMHEH BBaXKaTVICA HEBMHHUM,
JIOKU 710TO BUHa He 6yfle I0BefleHa y BifmoBinHOCT 3 3akoHoM.”'® Vioro crif
HerajiHo mpoindopMyBaryu Ipo 0OBMHYBAaYeHHs, BUCYHYTI MPOTY HBOTO, i
jioMy HMOBMHHI 6yTy HajaHi BCi 3acob1 Ta mpaBa, HEOOXi/HI /s MiATOTOB-

KN Ta 3[ilICHeHHA 3axucTy.””

30kpeMa, BiH Ma€ IpaBo OyTu HPUCYTHIM Ha
CYIOBOMY 3acifjaHHi 10710 Jioro crpaBy’'® Ta MaTy JO3BiI ONMUTYBATH CBifi-
kiB.”" HixTo He MOXXe OyTH 3acymKeHWIT 3a IPaBOIOPYLIEHH iHaKIIle, HDK

720 3

Ha IiJCTaBi «iHAMBiyaIbHOI KpMMiHa/IbHOI BiJIIIOBila/IbHOCTI», * 1 HIXTO He

MoxKe 6y TU IPUMYILIEHWII CBITYNTY IPOTH cebe UM BUSHABATHU CBOIO IIPOBU-

713 XK1V, Cr. 127.

714 XK1V, Cr. 71-76 i 126; A1 1, Cr. 75(4).

715 3MITI, Hopma 100 i xomeHTap.

716 [OII1, Cr. 75(4)(d); 3MITI, Hopma 100.

717 XK1V, Cr. 71(2) Ta 72; 11 1, Ct. 75(4)(a); 3MTI'TI, Hopma 100.
718 QHII11, Cr. 75(4)(m); 3MITI, Hopma 100.

719 XK1V, Cr. 72; AIT L, Cr. 75(4)(e); 3MI'TI, Hopma 100.

720 JIT1, Cr. 75(4)(6); 3MITI, Hopma 102.
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Hy.””! HiXTo He MOXKe 3a3HaBaTH Iepec/iflyBaHb Y CyfOBOMY MOPAAKY a60

722 260 3a mil yu

6ym HOKapaHVM 6i/Iblile OZHOTO pa3y 3a TOV CaMMIi 3JI0YNH,
Oe3iAIbHICTD, 1[0 He Oy/IM KpUMiHa/JIbHYM IPaBOIOPYLIEHHAM Ha MOMEHT
BuMHeHH:.”” OKpiM TOro, He MOYKe HaK/IaJaTIUCs Oi/IbII >KOPCTKe ITOKapaH-
Hs, HDX Te, 110 OY/I0 BCTAHOB/ICHO Ha MOMEHT IIPABOIIOPYIIEHHS, ajie JI0
IIPaBOIIOPYIIHMKIB IIOBMHHI 3aCTOCOBYBaTUCh 3MiHM B 3aKOHOJABCTBI, 110
nepe0avaloTh MOX/IMBICTD HAKIAJEHHsS OIBII JIETKOTO MOKapaHHSI, HDK
0y/10 BCTAaHOBJIEHO Ha MOMEHT CKO€HHsI TpaBomopyueHHs.’* Yersepra JKe-
HeBCbKa KOHBeHIiA Ta [JogaTKoBuil IpOTOKOI | MICTATh KOHKpeTHI IOJIO-
JKEHHA IIPO CMepTHY Kapy; JomaTrkosuii mportokon I Haktazae oco6mmBi 06-
MEXXEHHS 1[0/I0 BariTHUX JKiHOK Ta MaTepiB MaJIeHbKIX JIiTell, a TAKOX JIiTeN
BiKOM 710 18 poOKiB 1070 1poro.”” I, Hapemrti, KOYkHa 0c06a, sIKa 3aCypKeHa
3a IPAaBOINIOPYLIEHH, IOBMHHA OyTH IpoiHpOpMOBaHa IIPO CYAOBi Ta iHmI

726 | Ma€ IpaBoO Ha

3aco6M IIPaBOBOTO 3aXNUCTY, 10 MOXYTb OyTH 1it HafaHi,
Te, mo6u 1i Bupok Oy1o mporoomieHo my6rivno.””” Bsarai, npecTaBHUKI
Iep>KaBM-TIOKPOBUTEIbKM MAIOTh IIPaBO OPaTH y4aCTh y CYJOBOMY PO3ITIALI
Oyzb-s1KOi 0CcO0M, 3aXVICT SKOI BOHM 3ZIMCHIOITDH. IIpoBefieHHs 3aKPUTUX

CIIyXaHb MOXKe BiZOyBaTHUCs SIK BUHATOK 1 /uiiie 3 MipKyBaHb Oe3mexn.”

Ymo6u ympumanus nio 6apmoro

3a BiiICbKOBOI OKYyIALl 3axuItieHi 0co6M, sIKi 0OBUHYBAIYIOTbCS Y BUMHEH-
Hi 37I0YNMHIB, IIOBMHHI 6yTM 3aTpUMaHi, 1 AKIO ix 6yne BU3HAHO BUHHU-
MU, IOBVMHHI BinOyBaTu IOKapaHHA Ha TepUTOPil OKYIOBaHOI fjep>kaBu.’>
OCKinbKM BOHM YacTO CKOIOIOTb 37I0YMHM 3 NMATPiOTMYHUX MOTUBIB, BOHH,
HACKi/IbKY 1le MO>K/IVBO, IOBMHHI YTPUMYBATUCS OKPEMO Bif iHIIMX 0cib miz
BapTo10.”** V pasi 3aTpyMaHHs 3aXMIeHNX 0Ci0, XIHKMU MOBUHHI mepebyBa-
TU B OKpeMUX BiJ YOJIOBIiKiB MpMUMIilljeHHAX i 6e3mocepenHivM HATTISIOM
iHmMYX >kiHOK.”*' 3a TaKMM caMUM IIPYHIIUIIOM JiTH, KOTPi yTpUMYOTbCA Hif
BapTOI0 3 IPUYMH, fAKi ITOB’A3aHi 31 30pOVIHMM KOHQIIKTOM, MalOTb Iepe-

OyBaTy OKpeMo Bijj JOpocInx,”** BOZHOYAC, BOHY IIOBMHHI 3a3HaBaTU TAaKOTO

721 [JI11, Cr. 75(4)(e); 3MI'TI, Hopma 100.

722 JI11, Cr. 75(4)(x); 3MI'TI, Hopma 100.

723 JI11, Cr. 75(4)(8); 3MITI, Hopma 101.

724 111, Cr. 75(4)(8); 3MITI, Hopma 101.

725 JKK 1V, Cr. 75; JIT I, Cratti 76(2) ta (3), Ta 77(5); 3MITI, Hopma 134.
726 KK 1V, Cr. 73; [IT 1, Cr. 75(4)(i); 3MITI, Hopma 100.
727 QHII11, Cr. 75(4)(3); 3MITI, Hopma 100.

728 KK IV, Crarti 71(2) Ta 74; 3MTTI, Hopma 100.

729 JKKIV, Cr. 76(1).

730 KK 1V, Cr. 76(1).

731 KK 1V, Cr. 76(4); OIT I, Cr. 75(5); 3MI'IIL, Hopma 119.
732 JI11, Cr. 77(4); 3MITI, Hopma 120.
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HOBOJPKEHHS, 11O BiAnoBifjae ixupoMy Biky.”* [[j1s1 BCix 3axmieHnx ocib mMa-
10Th OyTV IepefOadeni yMOBY yTPUMAHHS IIifj BAPTOIO, 5IKi, IIOHAIMEHIIIE,
BiJIIOBifIAI0OTh YMOBaM, BCTAaHOB/IEHMM B iHINMX TIOpMax Ha IIEBHil Tepu-
Topii. ¥ Oynb-sAKOoMy BUIIaJKy, BOHV IIOBMHHI OTPMMYBAaTU IIPOLYKTH Xap-
YyBaHHS, MaTy JOCTATHIN PiBeHb Tiri€HN Ta MEAUIHOI JOIIOMOTHM, HEOOXinHI
17151 3abe3nedeH s BiAIOBIZHOrO PiBHS IXHBOTO 3HOPOB’sL,’** BOHM HOBUHHI

MartH JO3BI/I OTpMMYBATH JYXOBHY JOIIOMOTY, >

a TaKOXX IOHAJIMEHIIE OHY
iHIMBiTya/IbHY HOCUJIKY JOIIOMOIM Ha MicsALp.”* 3axuieHi ocobn, sKi 3Ha-
XOJIATBCS IIiJ] BAPTOI0, MAIOTh Te CaMe IIPaBo, 110 il iHTEPHOBaHI 0CO6M 1107[0

3IiVICHeHH: Bi3UTIB JeneraTaMiu iep>kaBu-nokposurenpku ra MKUYX.”?

3asepuenns mpumanns nio 6apmoio

ITicnis saBeplIeHHs OKymMallil 3axuieHi 0cobu, 3BMHYBaYeHi y IPaBoOIOpy-
IIeHHsX 260 3aCymKeH] CyTOBMMM OpraHaMy Ha OKYIIOBaHil TepuTopii, mo-
BUHHI OyTH IepefaHi 3 BiffIIOBITHMMY 3aIIMcaMy OpraHaM B/Ia/iyl BUSBOIEHOI
tepuropil.”*® 3axumeHi ocobu, saTpuMaHi y 38’s13Ky 3 KpUMiHaIbHIMI IIpa-
BOIIOPYILIEHHAMM Ha TEPUTOPIi lep>KaBU-CTOPOHM KOH(PIIKTY, MOXYTb IIPO-
CUTH NIPO 3a/IMIIEHHS TaKoi TepUTOPil ofpasy micisd IXHbOrO 3BiIbHEHHA.
Y 6ynb-sKoMy pasi, 3axuieHi ocobu, sSKi 3aTpyMaHi Ta OYiKyIOTb Cy/JOBOTO
po3rIARy uM BifOyBaloTh MOKApaHHs 3a KPMMiHa/lbHE IIPABONOPYIIEHHS,
IIPOZIOBXKYIOTb KOPUCTYBaTuCA 3axmuctoM YeTBeproi JKeHeBcbKOi KOHBEHIIi]
IO OCTaTOYHOIO 3Bi/IbHEHHsd, penarpianil abo IOBepHEHHA [0 Micls Ipo-
JKUBaHHA, HaBiTb Iic/1A 3aKkiHYeHHA 30poriHoro Koudmkry.”** Ocobu, AKkux
TPUMAIOTb Il BapTOIO 3 IPUYMH, OB A3aHUX 31 30pOIIHIM KOH(]IIKTOM, He
Malo4M IpaBa Ha CIeljia/IbHNII 3aXVCT BiflMIOBifHO /10 TO/I0XKeHDb JKeHeBch-
KMX KOHBEHIIill, HallpMK/IaJ, TPOMA/sIHY IEP>KaBY, 10 3iJICHIOE 3aTpUMaH-
Hsl, AKi MO/ 6 CIBIIPAIIOBATY 3 CYNMPOTUBHIKOM, TAKOX KOPUCTYIOThCS
ocHOBHUMMU rapaHTiamMu MITI momo rymaHHOTrO NMOBOJPKEHHA Ta CIPABE]-
JIMBOTO CYJOBOIO POSIJIAAY JI0 OCTAaTOYHOIO 3Bi/IbHEHHH, penarpiauii um

HOBepHeHHs. !

733 XK1V, Cr. 76
734 XK1V, Cr. 76
735 JKK1V, Cr. 76(3
736 KK 1V, Cr. 76(7).

737 KKV, ct. 76(6); 3MI'T], Hopma 124.
738 XK1V, Cr. 77.

739 KKV, Cr. 37(2).

740 XK1V, Cr. 6(4).

741 [JII1, Cr. 75(6); 3SMITI, Hopma 87.

5).
1) ta (2); 3MITIL Hopma 118.
).
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JisHaTucs 6inbie (IHTepHYyBaHHA Ta 3aTPUMaHHA IUBUIBHUX 0Ci6)7*?

o  Cordula Droege, “Transfer of detainees: Legal framework, non-refoulement
and contemporary challenges,” IRRC, Vol. 90, No. 871, September 2009, pp.
669-701. Takox pociiicbkoro MoBo: [Ipére, Kopayna. Ilepenaua 3anep-
JKQHHBIX /UL IOPUANYECK/e OCHOBAHYVIs, IPUHIVIT HEBBIABOpeHMs (non-
refoulement) n coBpemenubie Bbi30BsI // MIKKK. 2009. T. 90. Ne 871, cen-
6ps. C. 259-304.

o Jelena Pejic, “Procedural principles and safeguards for internment/
administrative detention in armed conflict and other situations of violence,”
IRRC, Vol. 87, No. 858, June 2005, pp. 375-391. Tako>x pociiiCbKOI0 MOBOIO:
ITewy, Enena. Co6iofeHye IpoleccyaabHbIX IPUINIIOB i TApaHTUI B CITy-
Jae MHTEPHIPOBAHNSA VTN aAMIHICTPATUBHOTO COZlePIKAHIA MOf, CTPasKell
B [IEPUOJ; BOOPY>KEHHOTO KOHGIVMKTA WM B PYTUX CUTYALVIsIX Hacums //
MJKKK. 2005. Ne 858, mionb. C. 183-208.

o  Ryan Goodman, “The detention of civilians in armed conflicts,” American
Journal of International Law, Vol. 103, No. 1, January2009, pp. 48-74.

o Ministry of Foreign Affairs of Denmark, “The Copenhagen Process on the
handling of detainees in international military operations,” Revue de droit
militaire et de droit de la guerre, Vol. 3—-4, No. 46, 2007, pp. 363-392.

Ax 3axon 3axuwac nio uac eivinu?

o  Cmpaba Ne 121, banrnapem/Inpis/Ilakuctan, Jorosip 1974 poky (pociii-
cpko10 MoBoro Crpasa Ne 105).

o  Copasa Ne 130, MeToau OINTY, 1[0 BUKOPUCTOBYIOTHCA MPOTY 3aTPUMAHUX
MaJIECTUHITIB.

o  Cmpasa Ne 162, Epurpes/Ediomis, PimeHHs {00 iHT@PHOBAHOTO LUBITEHOTO
Hace/leHH Ta IIMBiIbHOI BIACHOCTI.

o  Cupasa, ECIUI, Anv-[meda npomu Benukobpumanii (FOCTyIHO nuile B
[HTepHeTI).

742 Yci poxymentnn MKYX poctymni 3a mocumanHAM: www.icrc.org


https://www.icrc.org/en/doc/assets/files/other/irrc-871-droege2.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc-871-droege2.pdf
https://international-review.icrc.org/ru/reviews/irrc-no-871-human-rights
https://international-review.icrc.org/ru/reviews/irrc-no-871-human-rights
https://www.icrc.org/eng/assets/files/other/irrc_858_pejic.pdf
https://www.icrc.org/eng/assets/files/other/irrc_858_pejic.pdf
https://international-review.icrc.org/ru/reviews/irrc-no-858-religion
https://international-review.icrc.org/ru/reviews/irrc-no-858-religion
https://international-review.icrc.org/ru/reviews/irrc-no-858-religion
https://casebook.icrc.org/case-study/bangladeshindiapakistan-1974-agreement
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
http://www.icrc.org/casebook/doc/case-study/israel-interrogation-case-study.htm
http://www.icrc.org/casebook/doc/case-study/israel-interrogation-case-study.htm
https://casebook.icrc.org/case-study/eritreaethiopia-award-civilian-internees-and-civilian-property
https://casebook.icrc.org/case-study/eritreaethiopia-award-civilian-internees-and-civilian-property
https://casebook.icrc.org/case-study/echr-al-jedda-v-uk
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IV. OKPEMIIIMTAHHA, IO BUHNKAIOTD Y KOHTEKCTI
HEMDKHAPOTHUX 3BPOVIHUX KOH®/TIKTIB

1. BigcyTHicTb cTaTycy Ta HpuBinelo

Y xonrexcti MITI, mo perymoe HeMbKHaponHi 36poiiHi KOHGIKTH, 3aCTOCOBY-
I0TbCS TePMiHY «IIMBIIbHA 0C00a», «30POIIHI CUIN», «OTIO3ULIiIHI 30pOTIHI crmy»
Ta «OpraHi3oBaHi 30poJiHi Ipymu», aje BifMIHHICTD MDK [IIMM KaTeTOpisMH Jio-
Teil IPOBOAVUTHCS HACAMIIepe] LA Liijieit BefieHHs OOITOBIIX [l 0 He Ma€ >KOf-
HMX HAC/TiJIKiB [/I TIpaB Ta IMOBOMKEHHS 3 TMMM, XTO Ho30asyenuit Bomi.” Ile
o03Ha4ae, mo Hopmu MITI, siki perymooTs 3aX1cT 0ci6, 1036aB/IeHNX BOTI 3 Ipu-
YJH, OB’A3aHNUX i3 HeMDKHApOTHVMM 30POHUMI KOH(IIKTaM1, OfHAKOBO 3a-
CTOCOBHI IO BCiX 3aXOIICHMX, 3aTPMMaHMX a60 iHTepHOBAHMX 0Ci0, He3aneKHO
Bi IXHBOTO cTaTycy ab0 y4acTi y 60OBUX [isX i He3a/IeXKHO Bifj TOTO, Y YTPU-
MYIOTbCSI BOHM JIEPYKABOI0, UM CY0 €KTOM, 1110 He € [IepXKaBHIUM YyTBOPEHHsIM.

Ile TakOXX O3HaYae, 1O I Yac HEMDKHAPORHUX 30poiHMX KoHmikTiB MITI
He Hajlae pUBiNer0 KoMbaTaHTa, IKMIT OM HaJaBaB IMYHITET Bif mepecmifyBaH-
HsI 32 3aKOHHI BiiicbKoBi fii. OTxe, Oymb-ska 0coba, sika OGpaja 6esmnocepenHio
y4acTb y OOMOBYX [iAX Y HeMDKHAPOZHOMY 30poitHOMY KOHQIIIKTi, Hece IIOBHY
BifIMTOBi/Ia/IbHICTD 3TiTHO 3 YNHHMM HAI[iOHAIbHUM 3aKOHOJIABCTBOM. 3a3BUYali,
Oynb-sKa IIKOJA, 3aBIaHa YPSALOBYIMM 30pOITHIMI CUIaMM Ta IOMILi€0 BifIOBiz-
HO 10 MI'TI, 3a HaliOHaIbHMM 3aKOHOLABCTBOM Oyfie BUIPaBAaHa K 3aKOHHMI
aKT JIep>KaBiL, TOAL AK Oyab-s1Ka LIKOfA, 3aIOffisIHa Helep)KaBHIMIL 30pOitHIMY
TPyIaMy Ta HUBUIBHUME 0CcO6aMI, sIKi HAJAIOTH IM MiATPMMKY, 3arajloM CTaHe
HNPUYMHOIO 1A CY0BOTO NeEpeCliflyBaHHA BifJTIOBiIHO /IO CTaHJAPTHMX IIOJIO-
JKeHb HalliOHaJIbHOro 3akoHomaBcTBa. MITI mpocto pexoMmeHpye, Wo6M micia
3aKiH4YeHHs 0OJOBYX Jill BIajja «IIparHyaa HafiaTu sKOMOra LIMpIIY aMHICTio
ocobaMm, sKi Opamu y4actb y 30poitHOMy KOHGIKTI, Ta 0cobaM, 1036aBIeHIM
BOJIi 3 IIPMYNH, [IOB’A3aHIX 31 30POITHIM KOH(IIKTOM» 32 BUHATKOM 0Ci0, Mifj0-

3PIOBaHIX, OOBJHYBadeHNX a00 3aCy/PKEHNX 32 CKOEHHS BOEHHIX 37I0UMHIB."*

2. IloBomXeHHA, YMOBU Ta Mpoueaypun

(a) TIoBom)KeHH:A Ta YMOBM TPMMAHHA IIiJ] BapTOIO
a60 iHTepHYyBaHHA
STk My mo6aunIy, 3a YMOB HEeMDKHAPOJHOTO 30POITHOT0 KOHQIIKTY CIiTbHA
crartsa 3 Ta Crarta 4 Jogarkosoro npotokoiny II MicTATh OcHOBHI rapaHTii
st BCix ocib, sixi He 6epyTh abo Ginblie He 6epyTh HE3MOCEPEFHIO YIACTD §
6ortoBux pigx. Crarra 5 JogaTkoBoro mpoTtokony II MicTuTh fomaTkoBi mo-

743 us. KK I-1V, Cuinbna ct. 3(1); OIT I, Crarti 1(1) ta 13(1).
744 XK I-1V, Crminsaa ct. 3(1); AITII, CrarTi 4 Ta 5; 3MITI, Hopmn 87 ta 118-128.
745 JITIIL, Cr. 6(5); 3MITIL, Hopma 159.
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JIOKeHHs, CIPAMOBaHi Ha 3a0e3IeyeHHA MiHIMaIbHOIO CTaH/APTy IyMaH-
HOTO IIOBODKEHHS 3 ocobaMy, fAKi iHTepHOBaHi a0 3aTpuMaHi 3 MpUYMH,

IIOB’SI3aHMX 3 HEMDKHApOZHUM 30pOiHIM KOHQIIKTOM.

BinnosifgHo, Ti€ro X Miporo, 10 i1 MiclieBe LiMBi/IbHe HaceJIeHH:, 3aTpUMaHi Ta
inTepHOBaHI 0cO6M IOBMHHI Oy TH 3abe3MedeH] IPOXYKTaMI XapuyBaHHA, ITUT-
HOIO BOJI0I0, 3ac00aMy Tiri€HN Ta MeAMYHMMM MOCTyraMyl, a TAKOXX IIOBMHHI
OyTy 3axulileHi Bifi IIOTOFHMX YMOB Ta Hebe3IIeK, [0 BUHMKAIOTD Y Pe3y/bTari
36poriHoro koHmikTy.””” [TopaHeHi Ta XBOpPi IIOBMHHI OTPUMYBATU MELUUYHY
IIOIIOMOTY, 5Ky ToTpelye IXHiil cTaH, 6e3 6y/b-sIKOr0 PO3PI3HEHHs MK HUMI
Ha MiJCTaBax {HUMX, HDK IXHiT cTaH 3popos’s.’*® JKogHa ocoba, mosbasiena
BOJIi, He MO>Ke IiJI/IATaTy MeAMYHYIM IIPOLIeypaM, KOTpi He € HeoOXifHyMy 3a ii
CTAQHOM 37I0pOB’si, 800 KOTPi He BiIIIOBIIat0Th 3araTbHOIPUITHATAM MEIUIHUM
craHpapram.’* 3arpumaHni Ta iHTepHOBaHi 0COOYM MOBMHHI MaTM MOX/IVBICTb
OTpUMYBaTH iHAMBiya/lbHi UM KOJTEKTUBHI IOCMIKM JJOIIOMOIM, 3[i/ICHIOBATI
CBOI peJIiriitHi 0Ops/M Ta OTPUMYBATHU JYXOBHY MiATPUMKY. K110 BOHM TIpu-
MYCOBO 3Q/Iy4eHi {0 BUKOHAHHsI POOOTH, iXHi yMOBY IIpalyi Ta rapaHTil OBUHHI
Oy TV HORiOHVMMY IO TUX, AKMMY KOPUCTYETHCA MicLieBe LIUBIIbHE Hace/leHHA. !
Kpim Toro, 3a BUHATKOM BUIIQJIKiB, KO CiM’I pO3MIIIYIOTbCS Pa3oM, >KiHKY 110-
BYHHI 3HAXOAUTNCH Y IPUMIIIIEHHAX OKPEMO Bifl YO/IOBIKIB Ta IIif 6e3mocepen-
HIM HaIJIAZOM {HIINX XKIHOK.”? 3 ypaXyBaHHAM 0OMeXXeHb, IKi BBXKATHMY ThCs
SIK HeOOXiZHI KOMITETEHTHMMM OpTaHAMM BIafy, 3aTPYMaHNMM Ta IHTEepHOBA-
HIM 0C06aM TaKOX CJIiff O3BOINTH CIIUIKYBATHCS i3 30BHILIHIM CBiTOM.”

Micus iHTepHYBaHHA Ta TPMMaHHA IIiJi BAPTOI0 IOBMHHI 3HAXONMUTUCA Ha
OesmeuHiil BificTaHi Bif 30HM 00i10BUX AilL, i y pasi Hebe3meKy, 10 OB s13aHA
31 30poitHNM KOHQIIKTOM, 3aTpUMaHi 0co6y IIOBMHHI OyTU eBaKylioBaHi, 3a
YMOBI, 1[0 TaKa eBaKyallid Mo>ke OyTH 37iliCHeHa 3a HaJIe)KHNUX yMOB OesIre-
Ku.”** AHa/IOri4HO, y pasi 3BibHEHH: 0cib, T030aBIeHNX BOIi, BIAIIOBifaIb-
Hi 32 TaKe pillleHHs IOBMHHI poOUTH BCe HeOOXiTHe /s IXHbOI 6e3meKn.”>

Haperrri, myist oci6, unsi cBo60oaa 06MeXXyeTbCst TaKMMY 3aXOfiaMy Oe3IIeK L, K
TOMAIIHIII apernT, 3a60poHa Ha 3a/IMIIeHHs MICLis IPO>XMBAHHA a00 1HIIIMI
BUJJaMI HATJIAZY, L0 He TI0B’sA3aHi 3 PiSYHUM yTPUMaHHIM IIiJ BapTOIO, IO-

746 JII1L, Cr. 5(1); 3MITI, Hopma 87.

747 JITIL, Cr. 5(1); 3MI'TIL, Hopwma 118.

748 QIIIII, Cratti 5(1)(a) Ta 7(2); 3MI'TI, Hopma 88.
749 JITIIL, Cr. 5(2)(x); 3MI'TI, Hopma 92.

750 OIIIL, Cr. 5(1)(r); 3MI'TL, Hopma 127.

751 QOIIIL, Cr. 5(1)(x); 3MIIL, Hopma 95.

752 JIIII, Cr. 5(2)(a); 3MITI, Hopma 119.

753 JII1L, Cr. 5(2)(6); 3MI'TI, Hopma 125.

754 I 11, Cr. 5(2)(8); 3MI'TI, Hopwma 121.

755 MOIIIL Cr. 5(4).
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BUHHI 3[{/ICHIOBAaTICA Ti 5K cami 3armo6DKHI 3aX0A, 1[0 IPUITMAIOTHCS 1 st
3aTPUMaHUX Ta iHTePHOBAHMX 0Ci0, 32 BUHATKOM, 3BUYAITHO, [IOI0XKEHB, 110

CTOCYIOTbCS MaTepia/IbHVX YMOB iX yTpUMaHHA Iify BapTO0.”>

(6) Cynosi Ta npouecyanbHi rapaHTii
Y curyanisax HeMDKHapOZHOTO 30pPOIHOTO KOH(IIKTY afMiHiCTpaTuBHi Ta
CY/IOBi IIPOLIEAYPY PA30M i3 BU3HAYEHHAM Ta BUKOHAHHAM CAHKIIiJ BiZTIOBiz-
HUMM Jep>KaBHYMI OpraHaMMy, IK ITPABUTIO, PETYITIOI0ThCA HalliOHAIbHUM 3a-
koHomaBcTBoM. MI'TI He Ma€e Ha MeTi 3aMiHMTM TaKi HaIliOHAIbHI IOTOKEHHST;
HaTOMICTb, BOHO CIIpSIMOBaHE Ha BCTaHOBJIEHHA MiHIMa/JIbHOTO CTaHMAPTY,
SIKOTO TTIOBMHHI JOTPUMYBATICS BCi CTOPOHY KOHQIIIKTY, BKTIOYHO 3 OpraHiso-
BaHMMI 36POITHMMI TPYIIaMM, He3a/IEXKHO Bifj HAI[iOHAaIbHOTO 3aKOHO/ABCTBA.

Cyodoei zapanmii 'y kpuminanvHux cnpasax

CinpHa cTarTs 3 3a60POHSIE «3aCYAKYBATH Ta 3aCTOCOBYBATH ITOKAPAHHsI 6e3
IIOTIEPETHBOTO CYIOBOTO PillleHHs, BUHECEHOTO CYlOM, CTBOPEHUM HaJIEKHUM
YMHOM, 3 HaJJaHHAM CY[OBUX TapaHTill, BUSHAHUX LIMBIIi30BaHMMM HaLisMU
K HeoOxifHi».”” Crarts 6 JJogarkoBoro npotokony II mami possuBae 1o B1-
Mory Ta GopMyIoe Halbinbi GyHAAMEHTANIbHI TapaHTii CIIpaBefIMBOro Cy-
TOBOTO PO3IVIAMY JUIA CYOBOTO II€PECIiJyBaHHA Ta IOKAPaHHA 3a 3/I0YMHM,
noB’s3aHi 3 KoHQikToM.”*® BifoBifHO, CyAu, 10 PO3I/LIAAIOT KPUMIHAIbHI
CIIpaBl, IOBJMHHI 3a0e3Ie4nTy rapaHTii He3aJIeXHOCTI Ta HeylepemXeHO T,
3MiICHIOBATY IIPaBOCY//Is B IIPUCY THOCTI OOBMHYBAYEHOrO Ta JOTPUMYBATICh
HPVHLUITY Ipe3yMIil HeBUHYBATOCTI, JIONIOKM BMHY He Oyfe JOBEfEeHO 3a
3aKOHOM. BiflIOBiffHO [0 MpOLieypHOTO MOPAZKY, OOBMHYBadeHNUIT TOBYHEH
OyTu HeraitHO MOiH(GOPMOBAHUIT IIPO 3BUHYBAYEHHsI IPOTU HBOTO, IOMY HO-
BUHHI OyTH HajiaHi BCi 3aco6y Ta mpaBa, HeOOXIHI IS MiITOTOBKY Ta 37ilc-
HeHH Jforo 3axucry. HixTo He Moyxe OyTy BUSHAHMIT BUHHIM Y BUMHEHHI 3710-
YNHY, OKPIM SIK Ha OCHOBI iH/IMBilya/IbHOI KPMMiHa/IbHOI BiJJIIOBiZia/IbHOCTI, i
HIXTO He MOXXe Oy IpUMyLIeHnii cBiguuTyt mpotu cebe. HixTo He Moke 6yTH
BUSHAHMII BUHHNM Y BUMHEHHI 6yIb-sKoi Ail 4 6e3nisnbHOCTI, sKi He 6ymu
KpUMiHa/JIbHUM IIPaBOIOPYLIEHHAM Ha MOMEHT IX BYMHEHH:, i HE MOXXE Ha-
K/IafaTICst O1/IbIIIe )KOPCTKe MOKAPAHHsI, HDK Te, 110 OY/I0 JOMyCTUMUM Ha MO-
MEHT BUMHEHH: BKa3aHOTO IIPaBONOpYyIIeHHs. [lo IpaBONOPYIIHMKIB OBMHHI
3aCTOCOBYBATVCh 3MiHJ B 3aKOHOJIABCTBI, 1J0 Nepefi0adarTb MOX/IUBICTD Ha-
K/IaJleHHs O/IbIII JIETKOTO MOKApaHH:A, HiX Te, 10 6y/I0 BCTAHOBIEHO Ha MO-
MEHT CKO€EHHSI TIPaBOIOPYIIEHH:A.” Y >KOTHOMY pasi cMepTHa Kapa He MOXe

756 JII 11, Cr. 5(3); Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the
Additional Protocols, op. cit. (note 186), para 4595.

757 KK I-1V, Crinbha ct. 3(1).
758 HIIIL Cr. 6(1).
759 JIIIIL, Cr. 6(2); 3MITI, Hopma 101.
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N. S. Cohen/ICRC

Ocob11, SKi yTPUMYIOTBCA ITij] BAPTOIO, IOBEPTAITHCSA ¥ B A3HNUIIO Py6aBy B lcenni (Pyanna)
micna gHA poboTn, 2014 p.

3aCTOCOBYBATHCh A0 OCi0, KM He BUIIOBHMIOCH 18 POKIB Ha MOMEHT BYM-
HEHHs 3/I04MHY, 2 TAKOX IO BariTHUX KiHOK ab0 MaTepiB MajleHbKUX fiiTeil.”
Bynb-sika ocoba, 3acykeHa 3a IpaBONOPYILIEHH, IOBUHHA Oy TH MoiHdOpMO-
BaHa ITPO CY/IOBi Ta iHIIi 3acO6M IIPaBOBOTO 3aXICTY, Ha sAKi BOHA Ma€ IpaBo.’s!
Y 1IbOMy KOHTEKCTi TAaKOXX CJIij] 3a3HA4YMTH, 110 HAIMIpHO TPMUBaJIi CYJOBi IIPO-
1[ecH, TIOB’sI3aHi 3 KOH(IIKTOM, MOXXYTb MaT/ CEPIO3Hi TYMaHiTapHi Hac/ij-
KU i1 BIfTIOBiHOI 0co6u. BOHM TaKoX MaTMMyTb [y>Ke Cepilo3Hi HACiKI
IUIA HAJIOKHOTO (PyHKIIOHYBaHHA Micub yTpuMaHH:: Pyanna Ta Oiminming €
IIpUKIafaMi JiepXkaB, sIKi HeIOffaBHO 3a3Ha/ly BIUIVMBY BHYTPILIHIX 30poii-
HMX KOHQJTIKTIB, [ie 3aTPMMKM B POSIVIAL CYOBMX CITPaB CIIPUYMHIIN 3HAYHI
po6ieMy, OB’ sI3aHi 3 TepeBaHTaXXEHHAM MICI[b yTPUMAHHs IIiff BapTo10.”

IIpouecyanvui 2apanmii inmepuysanns

Xoua MITI, mwo perymoe HeMbKHApORHi 30poiiHi KOHQIIIKTH, YiTKO BKasye
Ha MOXJIMBICTb iHTepHYBaHHsI,’® TOOTO 3aII06DKHOrO TPMMAHHS I BapTOIO
3 MipKyBaHb 6esllekn 6e3 KpUMiHaTbHOTO OOBMHYBaYeHHs, BOHO BCe X TaKM
HEYiTKO Peryioe Mpoliec iHTepHyBaHHA. X0oua HeMa€e CYMHiBiB, 11J0 iHTepHO-

760 JIIIL, Cr. 6(4).
761 [JII1L, Cr. 6(3); 3MI'TI, Hopma 100.

762 JuB. «Diminminm: 3axyuCT XUTTS Ta TIFHOCTI B MiCLsAX M036aBIeHHs Boji», OnepaTuBHe
onoperHss MKUYX, 3 mrororo 2010 p., Ta «PyaHga: peTpoCIeKTUBHUIT iHPOpMALiTHMI
6ronmerens 1995 poky», MKYX, 26 ciuns 1996 p.

763 HIIIL Cr. 5.
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BaHMX 0Ci6 CTOCYIOTbCSA 3araibHi II0JIOKEHHS, 10 PEry/IIOI0Th PEXUM i yMOBU
YTPUMAHH 0Ci6, 1036aB/IeHNX BO/I B HEMDKHAPOXHMX 30pOITHIX KOHQIIKTAX,
3pn4aese MI'TI He BcTaHOB/IOE MpOLECyaTbHMX TapaHTill, HalaHUX iHTEpHO-
BaHMM 0C00aM TIijj 4ac IPOLEAyp, OB A3aHNX i3 MOYATKOM iHTepPHYBaHHA I
HeperysAfoM pillleHHs Mpo iHTepHyBaHHA. [leski iHCTpyKuii MOXKHa chopmy-
JIFOBATY i3 IpaBWJL, 1O 3aCTOCOBYIOTbCA [0 iHTEPHYBAHH:A B CUTYaLifX MiK-
HapOJJHOTO 30POITHOr0 KOHQIIIKTY. 3PELITOI0, CIi/IbHA CTATTA 3 3a0X04y€E CTO-
POHIM KOH(QIIIKTY YKJIaJaTy CIeliaibHi yrofu, Mo 3a6e3IedyoTh BUKOHAHHA
BCix 260 YacTMHY {HIMX H0/I0XKeHb KOHBEHIIil y HeMDKHApOJHUX 30pOitHIX
xoHrixrax.”* Ha gymxy MKYX, HailBayk/IMBIlII 3 [IMX IIOJIOXKEHD Y Oy/b-KO-
My BUIQ/IKY OTPYMMay 3BUYAEBIIT XapaKTep Y HeMbKHAPOJTHIX 36pOITHMX KOH-
¢mikrax.”® [IprHaiiMHiI B TOMY 00’€Mi, B SIKOMY BOHM CIIPSIMOBaHI Ha 3aXMCT
IIPUMHINIIB TYMaHHOCTI Ta BMMOT CYCIIJIbHOI CBiJlOMOCTI, PO AKi J/IeTbCA B
Jexnapanii MapTenca, BoHY, iMOBipHO, HOBMHHI BU3HABATUCS OOOB’SI3KOBM-
MM TaKOXX Y KOHTEKCTi HeMDKHAapOIHVX 30poiiHyX KoHQiKTiB.”* Hanpuxiaz,
Oy710 6U BaXKKO y3rofyuTy 6€3CTpOKOBe IHTepHYBaHHs 0CO0M 3 MipKyBaHb 6e3-
IIEKN 3 elIeMEHTAPHMMI MipKyBaHHAMM TYMaHHOCTI, IKIO TiIbKY He iCHy€ 3a-
rposa 6esrelti, iKa BUIIPABIOBY€E TaKIIl 3aXifl, AKUIT € 00’ €KTOM HePiOANIHOTO
Heper/siAy KOMIETeHTHNM CYoM abo agmiHicTparuBHuM opranoM. Kpim Toro,
ko MITI, mwo perymoe MbkHapopHi 36poiiHi KOHQIKTY, pO3I/IAfaE MUTaHHA
iHTepHYBaHHH, BOHO 3aBXX/j1 OIMCYE JIOT0 K HaJICyBOPILINIA 3aXiJ| MiITpUMaH-
HsA 6e3IeKn, AKUIT 3HAXOIUTDCA Y PO3IOPAIKEHHI CTOPOHM, III0 BOIOE, 3aXif,
AKUIT MOYXKe 3aCTOCOBYBATHCh JIMIIE 3 HATaTbHUX IPUYMH Oe3IeKu, Ta M-
rae mepiomraHOMy TreperyAny.’” OTKe, MOXXHA OOIPYHTYBATH BMCHOBOK IIPO
Te, WO iHTEpHYBAHHA 3aBXK/V MOBMHHO 3a/IMINATICA TUMYAaCOBUM Ta KpaliHiM
3aXOIOM y HeMDKHapOHMX 30pOIHIX KOH(IIKTaX. 3BIYATHO, KOJIM JIFOAM iH-
TEPHOBaHi yPsALOBOI0 CTOPOHOI KOHQIKTY, BOHM KOPUCTYIOTBCA 3aXUCTOM
Y BifIIIOBiZHOCTI 3 IIpaBOM IIpaB JIIOAMHMU Ta CTaHHAPTaMM, PO3POONEHNMH B
IIpeLlefieHTHill NpaKTUIli OpraHiB, CTBOPEHMX Ha OCHOBI JJOrOBOPIB LIOJ0 IIpaB
mopuan. OTxe, sk MI'TI, Tak i mpaBo IpaB TIOAMHM JOTIOBHIOIOTH HAI[iOHATbHE
3aKOHOJABCTBO y PEry/II0BaHHI iIHTepHYBAaHHS Ta IHINX (POPM yTPUMAHHS IIiJ
BAPTOIO B YMOBAX HEMDKHAPOAHOTO 36pOITHOro KOHpiKTy. 7

764 KK I-1V, CrinbHa crt. 3(3).

765 3MITI, Hopma 99.

766 bimbur geranphy indopmariiio npo Jlekmaparito MapTenca gus. y Imasi 1.11.3.
767 KKV, Crarri 41(1) Ta 78(1).

768 Jlus. Ileny, Enena. CobmrofieHre TpoliecCyanbHbIX IPUHIUIIOB U TapaHTUIl B CIydae
VHTEPHUPOBAHIIA WM a[MAHVICTPATHBHOTO COfIePYKaHIA TIOf; CTPAXKeil B IIePIOJ, BOOPY-
JKEHHOTO KOH(IMKTA WK B Apyrux curyamysx Hacwmst // MOKKK. 2005. Ne 858, mioHb.
C. 183-208.
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TexcroBmii 610k 8. IIpomecyanbHi rapanrTii y BUmagky
iHTepHyBaHH /agAMiHiCTPaTMBHOTO 3aTPUMaHH:

¥ 2005 poni MKYX yxBanus ImpaBoBy Ta IMOMITUYHY MO3NUIIiI0 B JOKYMEHTI IIijJj HA3BOIO
«[IpornecyanbHi NPMHIUMIIN Ta FApaHTii y BUMIA/IKY iHTepHYBaHHA Yl aiMiHiCTPAaTUBHOTO
TPUMaHHsI IIifi BAPTOI Iif Yac 30poifHNX KOHGIKTIB Ta iHIIMX CUTYaL[ill HACUIBCTBAY.
et goxymeHT 6yB mopmanuit go 3Bity MKYX, «MI'II ma euxnuku cy4acHux 30potiHux
KoHgmixmie», mo OyB mpepcraBrenuit Ha 30-i1 MixuapopHiit KoHpepeHwii YepBoHO-
ro Xpecra Ta Yepsonoro IliBmicana B 2007 pouji; BiH Hafae iHCTPYKIil A/ [eneramii
MKYX B ix omepaTVBHOMY [iano3i 3 fep>KaBaMyl Ta Heflep>KaBHUMY 30pOVIHVIMU IPY-
mamu.”® Y 2011 poui e opuu 3Bit MKYX mip HaszBow «[locunenHs npasosozo saxucmy
Hepma 30potiHux KoHpixkmie» OyB mpencTaBneHnit Ha 31-11 MibkHapopHiit KoHbepeHIil:
B HbOMY 3aXICT 0Ci6, IT1036aB/IeHNX BOJI, 30KpeMa HPOLeAypHi rapaHTii iHTepHyBaHH,
BM3HAYEHUI AK OfIVIH 3 YOTMPbOX HANIPSAMIB, KOTPi CITiJ} IIOCU/IUTH 3a JOTIOMOTOX0 PO3BUT-
Ky icaytouoro MI'TI.”® ITix yac Kondepenuii 6yno mpuitHATo pesomoniio, B kit MKUX
3aK/IMKABCA 1 Jani JOK/IafaTy 3yCuib B KOHCYNbTyBaHH] 3 Jiep>KaBaMI Ta iHIIVIMMU CTO-
POHaMU, «I[06 BU3HAYNTI Ta 3aIIPOIOHYBATH HU3KY BapiaHTIiB Ta peKOMeH/AIIill I0f0:
(...) 3abe3medeHHs MPAKTUYHOCTI Ta aKTYaIbHOCTi MDKHAPOJHOTO I'yMaHITapHOTO IIpaBa
y cepi 3abesnedeHHs MPABOBOTO 3aXMCTy BCIM 0c06aM, II030aBIeHNM BOJIi BHACTI/IOK
36portHux KoHGKTIB».””® ITic/st HafaHHs peKoMeH i Ha 32-i1 MibKHapoaHiit KoHe-
penuii B rpyasi 2015 poui MKUX 6y/10 3ampomnoHOBaHO IIPOJOBXKYBATI CBOIO POOOTY IO
IIPOBEZIEHHIO KOHCY/bTalliil 3 IIbOTO MUTAaHHA 3 METOI0 JOCATHEHHA KOHKPETHIUX Ta pe-
aJIICTUYHMX pe3y/IbTaTiB, X04a BOHM i1 He MAIOTh IOPUMYHO 000B’A3KOBOT0O XapaKTepy.

o  Dbinbm getanbhy indopmanito guB. y fokyMenrti “Procedural Principles and
Safeguards for Internment/Administrative Detention in Armed Conflictand
Other Situations of Violence,” 1110 TAKOX JOCTYITHMII 3a TOCUIaHHAM: https://
www.icrc.org/ru/international-review/religiya

o  Jus. Takoxx “Detention in non-international armed conflict: The ICRC’s
work onmstrengthening legal protection,” Be6cropitka, MKYX. Ioctym
3a IOCWIaHHAM: https://www.icrc.org/eng/what-we-do/other-activities/
development-ihl/strengthening-le-gal-protection-ihl-detention.htm

769 31-a MixnapopHa xoHdepenris Yepsonoro Xpecra ta Yepsonoro IliBmicsist, JKenesa,
IIPOEKT Pe30TIOLIii Ta HONOBifi, «[ ToCK/IeHHS IIPaBOBOTO 3aXMCTY SKEPTB 30POITHMX KOH/TIK-
TiB», )x0BTeHb 2011 poky. JJocTym 3a mocumanHAM: http://www.icrc.org/eng/assets/files/red-
cross-crescent-movement/31st-inter- national-conference/31-int-conference-strengthening-
legal-protection-11-5-1-1-en.pdf. (Takox pociiicbkoro MoBoo: https://www.icrc.org/rus/
resources/documents/resolution/31-international-conference-resolution-1-2011.htm).

770 31-a MixHapopHa koHbepenuis Yepsonoro Xpecra ta Yepsoworo IliBmicsis, YKene-
Ba, 28 mucronaga — 1 rpymnsa 2011 poky, Pesomonis 1, «ITocuneHHs MpaBOBOTO 3aXMUCTy
XKepTB 36pOiTHNX KOHQIKTIB», MyHKT 6. JlocTym 3a mocuaanuaAM: http://www.icrc.org/eng/
resources/documents/resolu-tion/31-international-conference-resolution-1-2011.htm.
(Takox pociiicbkoro MoBoto: https://www.icrc.org/ru/doc/resources/documents/resolution/
31-international-conference-resolution-1-2011.htm).


http://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-inter- national-conference/31-int-conference-strengthening-legal-protection-11-5-1-1-en.pdf
http://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-inter- national-conference/31-int-conference-strengthening-legal-protection-11-5-1-1-en.pdf
http://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-inter- national-conference/31-int-conference-strengthening-legal-protection-11-5-1-1-en.pdf
https://www.icrc.org/rus/resources/documents/resolution/31-international-conference-resolution-1-2011.htm
https://www.icrc.org/rus/resources/documents/resolution/31-international-conference-resolution-1-2011.htm
http://www.icrc.org/eng/resources/documents/resolu-tion/31-international-conference-resolution-1-2011.htm
http://www.icrc.org/eng/resources/documents/resolu-tion/31-international-conference-resolution-1-2011.htm
https://www.icrc.org/ru/doc/resources/documents/resolution/ 31-international-conference-resolution-1-2011.htm
https://www.icrc.org/ru/doc/resources/documents/resolution/ 31-international-conference-resolution-1-2011.htm
https://www.icrc.org/ru/international-review/religiya
https://www.icrc.org/ru/international-review/religiya
https://www.icrc.org/eng/what-we-do/other-activities/development-ihl/strengthening-le-gal-protection
https://www.icrc.org/eng/what-we-do/other-activities/development-ihl/strengthening-le-gal-protection
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(c) Ilepemimenus sarpuMaHnx oci6é

JIna HalIMX Lijiei TepMiH «IepeMillleHHA» BUKOPUCTOBYEThCA B MAKCHMaJlb-
HO IIMPOKOMY CeHCI i1 03Hauae Oyb-sKe IepeMillleHHA 0CO0U 3-11iJ] KOHTPO-
JII0 OfIHIET CTOPOHN, IO BOIOE, Mifi KOHTPOIb iHIIOI /lepkaBy abo iHIIIOTO
OpTraHy, He3aJeXXHO Bifl TOrO, Yy HepeTHHAE 0co6a MKHAPOLHUIT KOPHOH.
[Tepemimtenns 0ci6, 1036aBIeHNX BOJI, BUHUKIIO SIK OfHA 3 BU3HAYATbHUX
03HaK HEMDKHAPORHUX 30pOITHNX KOH(IIKTIB IIPOTATOM OCTaHHBOTO JeCs-
TWITTs, 0COONMUBO TaM, fie MAeTbCs Mo Ail My/TbTHHALIIOHAIBHUX CUIT U1
eKCTepuTopiasbHi BificbkoBi oneparii. HaBiTb y cyTo BHYTpiluHiX 30poitHMx
KOHQITIKTAX TakKe SIBUIIE, K IPUETHAHHS iHO3eMHUX TPOMAISIH 10 36poii-
HYIX IPYIIL, 301/IbIIIIIO JIMOBIPHICTD TOTO, L0 JepXKaB) IepefaBaTUMyTh 3a-
TPUMAaHNX, II0B’A3aHUX i3 KOH(IIKTOM, fep)KaBaM iXHbOTO TIOXO/PKEHH.

3BIMYaIHO, 3 T'yMaHiTapHUX MipKyBaHb No60I0BaHHA LIOJO TOTO, AK HOTpi6—
HO ITOBOIMTICA 3 3aTPYMAHUMIU ITiC/IA TOTO, SIK BOHU OY/IM IlepefaHi iHImoMy
OpraHy Blajy 4i ypsApny, He € HoBumu. Hanpukmag, Tpets i Yersepra JKe-
HEBCbKi KOHBEHIIii BCTAaHOB/IIOIOTH 0COO/MMBI 0OME>XeHHsI 100 IepeMilljeHHs
0cib o iHIINMX feprKaB, a TAKOX BM3HAYAIOTb 0OOB’SI3KY 10RO 3abe3medeHHs
BiITIOBiHOTO TMOBOMKEHHA 3 HUMMU Tic/A iXHbOTO HepeMirieHHA. Kpim Toro,
3aTpUMaHi 3a/IMIIAIOTHCS 3aXMIEHNMH 32 TIPUHIUIIOM Hon-refoulement (He-
NPUNYCIMUMOCI NPUMYCOB020 NOBEPHEHHS), TITHO 3 AKUM >KOHA 0coba He
MoXXe OyTH IlepeflaHa AepKaBi UM OpraHy BIajy, fie BiH a60 BOHA MOXYTb
OIIVIHUTHUCA IIifJ] 3arpo30I0 KaTyBaHb a00 iHIINX (HOPM XKOPCTOKOTO IIOBOJ-
JKEHHsI, CBaBUILHOTO IT030aBJIEHHA JXUTTA ab0 IepecifyBaHHA depe3 J0ro
abo i pacy, pernirito, HalliOHaTbHICTD, IOMITUYHY JYMKY a00 WICHCTBO B II€B-
Hiit comianmbHil rpymi. Ilpununn non-refoulement (Henpunycmumocmi npu-
MYC08020 no8epHeHHs) POPMYIIOETHCSA 3 TESIKVIMU BiIMIHHOCTSAMM BifIOBIzA-
HO 10 cepy 3aCTOCYBAaHHsA B HU3LI MDKHApOJHO-IPABOBUX [OKYMEHTIB,
BKII04HO 3 MITI, nmpaBoM ODKeHIIB, MDKHAPOAHMM IIPABOM IIPAB JIIOAVHI
Ta JIeAKMMM JIOTOBOpaMy PO Byjiady. BiH TakoXX € BayKIMBMM IPUHIUIIOM
MDKHapoiHOTO 3BM4YaeBoro mpasa. [lorosipae MITI, 1m0 3acTocoByeThcA B
HEeMDKHapOJHUX 30pOIiHMX KOH(MIIKTaX, He MICTUTD IPAMOroO IOCHIAHHS Ha
IIPUHIUIL non-refoulement (Henpunycmumocmi NpUMyco8020 NosepHeHHs); afe
PO3YMIHHS 1IbOTO ITOTOXKEHHS SIK 3a00pOHU Iepefadi ocib Ko Miciip, fe, SIK
MO>XHa Ha pO3yMHMX IIifIcTaBaX BBaKaTll, BOHM MOXXYTb OIMHUTICA IIiJi 3a-
IPO30I0 HACM/IBCTBA HAJl XKUTTSIM Ta 0COO0I0, TAKMMI, sIK KaTyBaHHs Ta iHII
dbopMu >)KOPCTOKOrO TIOBOIKeHHsI 60 HaBiTh BOMBCTBA, 36iramocs 6 i3 Kare-
rOpUYHMMY 3a60POHAMMY, BUK/IAEHVMI Y CILIbHIN CTaTTi 3.

—  Indopmariio npo nepeMineHH: 0cib B cuTyalLifaX MKHapOJHOTO
36poitHoro koHmikTy uB. y Pospinax I1.2.(8) (BilicbkoBomOIOHEH])
ta [11.2.(€) (yuBinpHi iHTepHOBaHI 0COOM) BHILE.
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3. TpuMaHHA I BapTOIO HefepKABHIMU 30pOIHNMMY IPyHaMu

3a BM3HAYEHHSIM, O KO)KHOIO HEMDKHAPOJHOTO 36p0itHOro KOH(MIIIKTY 3a-
JlydeHa IPMHAVIMHI OiHa Heflep>KaBHa 36poitHa rpyma. Ile osnauae, 1o MI'TI
TaKO>K M€ PeTy/IIoBaTU IOBOPKEHHA 3 0c00aMI, 110 YTPUMYIOTbCH TaKMMU
rpynamu, Ta IXHil 3aXucr.

(a) PosmexyBaHHS MOHSITTS «3aXOIUIEHHS B 3aPYYHMKI» Ta iIHIIMX
dopM TpuMaHHA I BapTOIO

Ha mpaxuni, xomyu BiiicbKOBOCTYOOBILIi ypAZOBMX BificbK a00 LUBiNbHI
0CO0M MOTPAIIAITD Y IIOJIOH Ta 3aTPUMYIOThCA Heflep)KaBHUMY 36pOITHIMM
Tpynamy, Iep>KaByi YacTO 3BUHYBA4ylOTh OCTAHHIX y 3aXOIUIEHH] 3apyYHMKIB
— aKTi, SIKMIiT 3a00POHAETHCSA CITIIBHOIO cTaTTelo 3. HesBakaroun Ha Te, 110 1€t
OIVC MOXKe GyTI TOYHMM 3TiIHO 3 HALliOHAIbHUM KPUMIHAIbHIM 3aKOHOJAB-
CTBOM, KOHIIEIL[is 3aXOIJIEHHA B 3aPYYHMKM Y 3HAYEHHI MXKHAPOJHOrO IIpaBa
BCTAHOBJIIOE Habararo Oijblie oOMexeHb. Xo4a CIIIbHA CTaTTA 3 3a00POHE
3aXOIUICHHS B 3apYYHVKM 3a OYIb-AKUX OOCTaBVH, BUSHAYEHHA BifITTOBiTHO-
ro tepminy Hemae B MITI, nmpore BOHO € B Mi>XHapOJHOMY KPVMiHa/JIbHOMY
npasi. BiflmoBigHO 10 HHOTO, IIij] 3aXON/IEHHAM 3apYYHMKIB C/IiJ} pO3YMiTH 3a-
XOIUIEHHsI 200 3aTpMMaHH Oy/Ib-sIKOi 0CO0M, He3aIeXHO Biff CTaTyCy, Y HIO€f-
HaHHi 3 I0rPO3010 BOMBCTBOM, HAHECEHHAM YIIKOIKEeHb a00 YTPUMaHHAM IIif]
BapTOI0, 3 METOI0 3MYCUTY TPETIO CTOPOHY BUMHATH ab0 YTPUMYBATUCS Bif
BUMHEHHSA OyfIb-AKNX [iiif, 0 Oyfle OUeBUIHOI ab0 HEOYEBMIHOO YMOBOIO
I 3BiTbHeHH: (260 Gesmexin) 3apyunuka.”! Came 1jeii KOHKPETHUI yMICeN
BUPI3Hs€E 3aXOIUIEHHA 3apPyYHMKIB Biff iHIIMX HOPM M036aB/IeHHs BOJI 3 TIpHU-
YH, 0B I3aHNUX 31 30pOITHIM KOHQIIKTOM.””?

(6) Inrepmpertania 30600B’a3aHb Heflep>KaBHUX 30pOITHNUX IPyIl
Ha sakoHHUX nifcTaBax MOXXHa IIOPYLINTY IIMTAHHA IIPO Te, HACKIIbKY peati-
CTUYHUMU MOXKYTb Oy TV O4iKYBaHHs I{Of0 TOTO, IO OIIO3MIIiiTHI 30pOiiHi crmn
abo opraHisoBaHi 36poiiHi rpymu O6yayTh 3abesmneuyBaru nepegbadennit MITI
3aXJICT 3aXOIUIEHNM YPSIIOBUM COIAATaM Ta iHIINM 0cobam, sKi mepe6GyBaroTh
1ig BapTol0. 3p03yMiso, 10 BifIIOBiAb 3HAYHOIO MipOI0 3a/IEKUTD Biff 00CTaBIMH
KO>KHOI cripaBy. Y ToJI 4ac K Bif gobpe opraHisoBaHoi HefiepykaBHOI 36poii-
HOI IpyIIN, IKa KOHTPOJIIOE YaCTUHY TEPUTOPII Aep>KaBy IMIPOTATOM TPUBA/IOTO
Tepiofiy 4acy, MOKHa OUiKyBaT! JOTPYMAHHS Ta BUKOHAHH CBOIX 3000B’s13aHb
3a MI'TI, 3HauHO CKTafHilIe O4iKYBaTH LIbOTO Biff 30POIHNUX IPYII i3 HeCTabi/Ib-
HOIO OpraHisalli€ro, o AiF0Tb TAEMHO i 6e3 6y/b-sIKOrO CYyTTEBOrO KOHTPOIIIO

771 Pumcekwmit craryT, Cr. 8(2)(a)(viii) Ta (8)(iii); MibkHapomHMit KpUMiHATBHWIL CYJ|, €TeMeH-
TH 3/I09MHIB, BOEHHUIT 37I0YMH 3aXOIUIeHHsI 3apy4HuKiB, Odiuiitni 3Bitn Acambiel nep-
JKaB-y4acHUIb PuMcbKoOro cTaryTy Mi>kKHapogHOro KpuMiHa/ibHOTo cyay, Ilepure coyxan-
HA, 3-10 BepecHa 2002 poky. IuB. Takoxx MiKHapoIHy KOHBEHIIil0 IIPOTU 3aXOIIEHHsA
3apy4HMKiB, 17 rpyansa 1979 poky, Cr. 1.

772 3MITI, xomenTap go Hopmir 96.
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Haj| TepuTtopiero abo iHdpacTpyKTyporo. 3B1YaitHO, OCHOBHI rapaHTii ryMaHHO-
IO IMOBO>KEHHS 6e3yMOBH0 CTAHOB/IATH a0COMIOTHI MiHIMa/IbHi CTaHJapTH, 110
noBMHHI 6yTH goTpuMaHi yciMa 6oiioBuKami 3a 6ynb-Akux o6craBuH. OgHAK
3 MEHILIOIO YIIeBHEHICTIO MOXKHA CIIONIBAaTICA Ha Te, IO IIOraHo 3abesnedeHi i
crmaboopraHisoBaHi Heflep>kKaBHi 30pOIIHI Pyt MOKYTb [JiICHO 3abe3neunTy
ocobam, sKi mepe6yBaOTh Mif BapTO0, IPABO HA HA[CUIAHH Ta OTPUMAHHS
JIUCTIB, OTPUMAHHsI IOCUJIOK a60 PeTy/IsipHe IIPOXOPKEHHS MEAIIHIIX OITIAAB.
Hasitb Tam, fie Taki rpynu 3miliCHIOIOTH e(beKTMBHMﬁ KOHTPOJIb HaJl YaCTNHOIO
TepuTOpii JepKaBy, BCe IIe 3alMIIAIOThCA CYMHIBM LOfIO TOTO, Y MOXKYThb
BOHM B3araJii BilTIOBiIHO JIO IIpaBa 3/i/ICHIOBATY 3aKOHHE CY[JOYMHCTBO 3TiJIHO
3 npotecyanpuumy Bumoramyt MITI. Haiit6inbin peamicTudte cydacHe Tayma-
YeHHsI IIpaBa, MaOyTb, TIOJIATAE B TOMY, IO HeflepyKaBHi 30pOIiHI rpyIiy IOBUH-
Hi 3abe3MedyBaTy OCHOBHI OTpebU 0Ci6, 3aTpUMAHNX HUMH, TI€I0 X MipOIo,
IO i /I IMBUIBHOTO HACEIEHHs, KOTpe HepeOyBae mif IXHIM KOHTPOTIeM, a 3a
BiJICy THOCTI TaKOI'O KOHTPOJIIO — TIi€I0 )X MiPOX0, 1110 J1 I/If CBOIX YYACHUKIB IPy-

H]/[.773

HisHaTucs 6inpme (OKpeMi NMTaHHA, 10 BUHNKAIOTh Y KOHTEKCTi HEMiXK-

HAapOXHMX 30pOiTHUX KOH}TIKTIB

)774

Burundi: What the ICRC does for detainees during prison visits, film, ICRC, 2013.
HocTym 3a mocrnanAM: http://www.youtube.com/watch?v=vz1hhR5u9pA

“Expert meeting on procedural safeguards for security detention in non-
international armed conflict, Chatham House and International Committee of
the Red Cross, London, 22-23 September 2008, IRRC, Vol. 91, Number 876,
December 2009, pp. 859-881.

Deborah Casalin, “Taking prisoners: Reviewing the international humanitarian
law grounds for deprivation of liberty by armed opposition groups,” IRRC, Vol.
93, No. 883, September 2011, pp. 743-757.

David Tuck, “Detention by armed groups: Overcoming challenges to humani-
tarian action,” IRRC, Vol. 93, No. 883, September 2011, pp. 759-782.

John B. Bellinger and Vijay M. Padmanabhan, “Detention operations in
contemporary conflicts: Four challenges for the Geneva Conventions and other

existing law;” American Journal of International Law, Vol. 105, No. 2, April 2011,
pp. 201-243.

Knut Dérmann, “Detention in non-international armed conflicts,” International
Law Studies, Vol. 88, 2012, pp. 347-366.

773 IIIIL Cr. 5(1)(6); 3MI'TL, xomenTap 5o Hopmu 118.

774 Yci goxymentn MKUX focTymHi 3a mocmmaHHAM: Www.icrc.org


http://www.icrc.org
http://www.youtube.com/watch?v=vz1hhR5u9pA
https://www.icrc.org/eng/assets/files/other/irrc-876-expert-meeting.pdf
https://www.icrc.org/eng/assets/files/other/irrc-876-expert-meeting.pdf
https://www.icrc.org/eng/assets/files/other/irrc-876-expert-meeting.pdf
https://www.icrc.org/eng/assets/files/review/2011/irrc-883-casalin.pdf
https://www.icrc.org/eng/assets/files/review/2011/irrc-883-casalin.pdf
https://www.icrc.org/eng/assets/files/review/2011/irrc-883-tuck.pdf
https://www.icrc.org/eng/assets/files/review/2011/irrc-883-tuck.pdf
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Ax 3axou 3axuwac nio uac eivtnu?

D Hoxyment Ne 269, Cmomydeni Illtatw, IloBomkeHHA Ta pgommT mim dac
3aTpYMaHHA.

o CmpaBa Ne 243, Komym6is, Bigmosigmicts Koncrurynii ITporoxomy II,
30Kpema nutaHHsA 7 b) i ¢) (pociitcbkoro MmoBoto Crpaa Ne 207).

. Copasa Ne 260, A¢ranicran, Kofekc moBefiHKM MOKaxeIiB.


https://casebook.icrc.org/case-study/united-states-treatment-and-interrogation-detention
https://casebook.icrc.org/case-study/united-states-treatment-and-interrogation-detention
https://casebook.icrc.org/case-study/colombia-constitutional-conformity-protocol-ii#toc-discussion
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
http://www.icrc.org/casebook/doc/case-study/afghanistan-conduct-mujahideen-case-study.htm
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[uBinbHi 0cOOU Ha TepUTOPIi,
[0 3HAXOAUTHCS il KOHTPOIEM
CHJI CYIPOTUBHMKA

3YCTDITU Ha OJHMX JOPOTaXx.
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Crpykrypa

I. 3arajpbHnil 3aXUCT NUBUIBHUX 0Ci6, 1[0 3HAXONATHCA IIiJ] B/Ia-
IOI0 CYTIPOTMBHUKA

II.  Tpomapanu fep>KaBu NPOTUMBHMKA HA TEPUTOPIl CTOPOHH, 1IJO
BOIOE

III. MemkaHIi OKyIIOBaHUX T€PUTOPIit

IV. Tymanirapsa fornomora

V. Oxkpemi nuTaHH4, 1[0 BUHUKAIOTh ¥ KOHTEKCTi HEMKHAPOJ-
HUX 36pOiTHIX KOHQITIKTIB

Pesrome

— 3 yciMa IMBIIBHUMM 0CcO06aMy, SKi ONMHSIOTHCSI Ha TepH-
TOpil MiffKOHTPONIBHIN CYHPOTUBHUKY, HEOOXiTHO IOBO-
JUTUCA TYMaHHO 3a 6ynb-;n<mx 06CTaBuH, i )XOJHI 3aX0mu
Oe3IeKyt He MOXXYTb OyTU 6ibLI CyBOpi, HDK IOCENIEHHA Y
BU3HAYEHOMY MicIii a0 IX iHTepHYBaHH:, He MOXYTb 3a-
CTOCOBYBATNCH 1[OJ0 HUX.

— Ha OoKynoBaHMX TepUTOpifiX Hep>kaBa-oKyHaHT € de facto
afIMiHICTPaTUBHMUM OPTaHOM, KOTPMII Ma€ TUMYacOBe Ipa-
BO Ta 000B’SI30K MiATPMMYBATV TPOMALChKUI MOPSIJOK Ta
OesIeKy BiANOBIHO O YMHHMX 3aKOHOJABYUX AKTIB, IIPO-
Te BOHA He MO)Xe€ BHOCUTM IIOCTiViHi 3MiHM B COIlia/IbHUIA,
memorpadiqnamii, reorpadivHmii, HOMTUIHUI 9/ €KOHOMIY-
HJI IOPANOK Ha BKA3aHIN TEPUTOPII.

—  MITI 3a60poHsA€ BUKOPUCTAHHS IIPYMYCOBOTO I'OJIOfyBaH-
Hs IJVIBI/IbHOTO HaceJeHHA K METOJY BEJEHHs BiiHU I 30-
00B’s13y€ CTOPOHIA, 110 BOIOTb, TA AEPXKaBH, [0 He 6epyTh
y4acTi y 60MOBYX [isIX, JO3BOATH Ta CHPUATY IOCTadyaH-
HIO BaHTaXXiB HeyIepe>KeH0l I'yMaHiTapHOI JOIIOMOI /I
LMBIIbHOTO HacCe/IeHH:, IIOCTPAXK4a/Ior0 BHACIILOK MibKHA-
PORHOrO 30POITHOTO KOH(IIIKTY.

— Y curyanisx HeMDKHApOFHOTO 30pOIHOro KOHQIIKTY 3a-
xucT, Hajauuit MITI, He mpwB’A3aHMIl O TPOMaJISIHCTBA,
HAI[{OHA/IBHOCTI YN CTATyCy, IIPOTE MOIMIMPIOETHCS Ha BCIX
ocib, siki He O6epyTh abo 6inblie He OepyTh 6e3mocepenHIo
y4acTb ¥ 00VIOBUX HisIX.
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HisHaTucs 6inpime’”®

e Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 8: The protection of civilians,
pp- 211-248. Takoxx pociiicbkoro MoBoro: Caccomu, Mapko 1 bysbe, AHTYaH.
ITpaBoBas 3ammuTa Bo Bpems BoitHbl. MockBa, MKKK, 2008. T. I, u. I, rn. 8:
3amyTa rpakJaHCKMX nL, ¢. 199-228).

o ICRC, Enhancing Protection for Civilians in Armed Conflict and Other
Situations of Violence, ICRC, 2012, 90 pp.

o  3axmcT umBinbHUX oci6. Bebctopinka MKYX, mocTym 3a mocmmaHHAM:
https://www.icrc.org/en/what-we-do/protecting-civilians. Takoxx pociiicn-
KO0 MoBoIo: https://www.icrc.org/ru/what-we-do/protecting-civilians

Ax 3axou 3axuwac nio yac eivtnu?

o  Cnpasa Ne 61, OOH, [lonoBins IeHepanbHOTro cekpeTapsl PO 3aXUCT LUBi/Tb-
HIX 0ci6 y 36portHIX KOH(IiKTax (pociiicbkoro MoBoio CripaBa Ne 45).

ITig vac 36polHMX KOH(QIIKTIB LMBiIbHE HaceleHHA a00 OKpeMi IVBIIbHI
0COOM YacTO OIMHAIOTHCSA B MEXKaxX TePUTOPI, 110 IepeOyBae Mifi KOHTPOIeM
IepXKaBU-NPOTUBHMKA. Y MDKHApPOJHUX 30pPOIHNX KOH(IIKTaX Taka CUTY-
aliA MOXKe BMHMKHYTM, AKIIO Ha Hal[iOHaJbHY TEPUTOPII0 OfHIi€l Hep>KaBy
Oy/10 3piliCHeHe BTOPTHEHHsT, 1 BOHa Oy/Ia OKYIIOBAHOIO HIIIOIO IepXKaBoIo, 60
AKIIO TPOMAJIAHM OffHi€l CTOPOHM, IO BOIOE, XKMBYTh Ha T€PUTOPIi iHIIoL. Y
HeMDKHapOIHVX 30pOiHIX KOHQIIKTaX CTOPOHY, L0 BOIOIOTD, Ta LIMBi/IbHE
HaCeJIeHH, 3a3BJYali, MAIOTh OJHAKOBY Hal[iOHA/IbHICTB, ajie iX MOXKHA PO3Ji-
JIATY HA TPYIIY 33 €THIYHMMM, PEIriiiHMMI Yy IIONITUYHIMM O3HAKaMI. Y BU-
HajKy, K0 [UBIIbHI 0c06u, IXHI ciM’l Ta MalTHO OMMHSIOTHCS Mif eeKTrB-
HIUM BilICPKOBUM Ta aMiHICTpaTMBHUM KOHTPOJIEM IIPOTUJIEKHOI CTOPOHM
KOH(JIIKTY, iCHy€ Be/IMKWIT PU3HUK, LI0 IIOBOJPKEHHA 3 HUMIU OyJe CBaBiIIbHIUM,
a TaKOX I[OJI0 HMX MONYCKaTMMYTbCA pisHi mpaBonopyieHH:A. Kpim Toro,
LVBIMBHI 0c00M, SKi MOCTpaXKHamy B pe3y/bTaTi 30poiiHuX KOHQIIIKTIB, 4acTo
11030aBJIeHi OCHOBHMX TOBApIB i HOC/TYT, HeOOXITHNUX A7 IXHBOTO BYDKMBAHH,
0COOMNBO B TUX MICIISIX, ie 60710BI Al CHPUYMHIIIN pO3TIaj, CUCTeM 3abe3ie-
YeHHsI TPOMAJICbKOI Oe3meku Ta iHppacTpyKTypH, abo fie 3HaUHI YaCTUHY Ha-
ceneHHs1 Oyu mepeMiliieni. BHaC/ITOK [1OrO MIBMAKO HOLIMPIOIOTHCS OO,
XBOPOOM Ta 3/I0YMHHICTB, 11J0 TAKOXX BYMArae IpMHaNMHI HaJaHHs HeraiiHol
rymasitapHoi sonomorn 30BHi. Tomy MI'TI npupinsae 3Ha4yHy yBary 3axmcry

775 Yci poxymentnn MKYX poctymni 3a mocumaHHAM: www.icrc.org


http://www.icrc.org
https://www.icrc.org/casebook/doc/book-chapter/civilian-population-book-chapter.htm
http://www.icrc.org/eng/assets/files/other/icrc-002-0956.pdf
http://www.icrc.org/eng/assets/files/other/icrc-002-0956.pdf
Захист цивільних осіб. Веб-сторінка МКЧХ, доступ за посиланням: https://www.icrc.org/en/what-we-do/protecting-civilians. Також російською мовою: https://www.icrc.org/ru/what-we-do/protecting-civilians
https://www.icrc.org/ru/what-we-do/protecting-civilians
https://casebook.icrc.org/case-study/un-secretary-generals-reports-protection-civilians-armed-conflict
https://casebook.icrc.org/case-study/un-secretary-generals-reports-protection-civilians-armed-conflict
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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LMBIIBHUX 0CI0, AKi IOTPANIN if BIaAy IPOTIIEXKHOI CTOPOHU KOHQIIIKTY,
i 060B’AI3Ky CTOpIH, [0 BOIOIOTD, HAJlABATH JO3BIJ i MOJIETTIyBaTH TIPOLIEC OT-
PVMMaHHSA I'YMaHITapHOI JOIOMOTY Oy/ib-sIKOMY LIMBIIbHOMY HACeJIEHHIO, SKe
noTpebye il B pe3ynbrari 30poitHOro KOHQIIKTY.

I. 3ATAJIBHUM 3AXUCT IIMBUIBHUX OCIB,
IO 3BHAXOOATHCA I BTAOIO CYIIPOTUBHUKA

OcHoBHI HOopMu Ta npuHnunu MITI, mo perymawoo0Th 3aXUCT UMBITBHUX
0cib, sKi OMMHMINCS Tif BIAJO0 CTOPOHN, IO BOKE, Ha CBOIl TePUTOPIl
a60 Ha oKymoBaHiit TepuTopii, BcranoseHi y Crartsx 27-34 Uerseproi JKe-
HeBcbKoi KoHBeHIIii Ta CrarTax 72-79 Jlomarkosoro mpotokony 1. Ha cpo-
TOfIHi OiMBIIICTD IVIX ITONOXEHb BU3HAIOTLCA TAaKMMIU, LIO HAOYIM CTAaTyCy

3BMYAEBOrO IpaBa.”’

1. 3axwumeni ocoon

Y curyaniax MbKHapOZHOro 36poiHOro KOH(QIIKTY TOJIOBHUM IIPAaBOBUM iH-
CTPYMEHTOM 3aXVCTY LMBUIBHUX 0Ci0, sKi NepeOyBaloTh Mif BIALOK CYIpO-
TUBHIKA, € YeTBepTa JKeHeBchbKa KOHBeHLIIiA. Sk My mobadwny B Pospini 5, 111
KoHBeHIis 30cepempKyeThest Ha 3aX1CTi 0cib, SKi He MalTh IpaBa Ha CTATYC
BiifCPKOBOIIO/IOHEHX Ta «SIKi B OyAb-SKMIT MOMEHT Ta 3a Oyfb-sIKMX 00CTaBUH
ONMHAIOTHCSA, Y BUTIAAKY KOHQIKTY 4n OKyTaIiii, Iz Bajo10 CTOpOHY KOHPITIK-
Ty a00 Jep>KaBM-OKYIIaHTa, TPOMaJIAHaMI SKMX BOHU He €».””7 OTKe, HOHATTA
«3axmineHa ocoba» y 3HadeHHi YeTBeproi YKeHeBCchKoi KOHBEHIIII OXOIUIIOE He
Jle MUPHUX LVBUIBHUX 0CI0, a i1 LMBITBbHMX 0cib, sKi OGpamy 6esnoceperHio
y4acTb y 6OOBMX [IisIX i 3aTaIOM HaBiTh € yIacHMKaMM 30POITHIX CITI, Ta SIKi, 3
NIEBHOI TPUYMHY, BTPATU/IM CBOI IIpaBa Ha CTAaTyC BiliCbKOBOIIOJIOHEHNIX.

—  Indopmarito mpo npaBo Ha CTATYC BiliCbKOBOIOJIOHEHOTO
muB. y ImaBi 5.1.2.

Opnak YerBepra YKeHeBcbKa KOHBeHIiA He 3000B’s3y€ Iep)kas, 110 BOIO-
I0Tb, 3aXMILATH CBOIX BIACHUX TPOMAJisH, TPOMAJSAH HENTPANbHUX JIep>KaB
Ha CBOIJ1 TepuTOpil a60 rpOMa/sTH COIO3HUX AEP)KaB 3a YMOBI, 1110 IIATPUMY-

I0TbCS1 HOPMaJIbHI AUIIOMAaTUYHI BiJHOCVHM 3 [Iep>KaBOI0 TPOMaAHCTBA.”’®

—  Indopmanito npo gitkuit o6csr saxucry Yerseproi JKenescbkoi
KOHBeHIjil auB. y I'masi 5.1.3.

776 3MITI, Hopmu 52, 87-105 i 146.
777 KKV, Cr. 4(1) Ta (4).

778 XK 1V, Cr. 4(2). Opnax, aus. takox ICTY, The Prosecutor v. Dusko Tadi¢, op. cit. (note
70), paras 163-169.
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Bapro Haronocuty, o HaBiTh 0COOM, Ki HE MAIOTH IIPaBa Ha CTaTyC BiliCh-
KOBOIIOJIOHEHOTO i Ha 3axMcT 3a YeTBepTolo JKeHeBChKOIO KOHBEHIIEI0, 3a-
nmumaTbes nif saxmucrom MITI. 3aranom, ogatkoBuil npotokon I nepep-
6auae, 110 KO BCIiX JIIOfiel, AKi MOCTpakaami Bifi M>XHapOJHOro 36pOilHOTO
KOHQIIKTY, a TAKOX TUX, sIKi TepeOyBaioTh IIif] BIaJOI0 CTOPOHY, 110 BOIOE,
Ta SIKi He KOPUCTYIOTHCA OiIbII CIPUSATIANBUM CTAB/IEHHSM BifIIOBIHO 1O
KOHKpeTHOro pexxumy MITI, moTpibHO CcTaBUTHCSA TYMaHHO 3a OyAb-AKMX
06CTaBMH, i BOHN IOBMHHI KOPUCTYBATHUCS, LIOHAMEHIIIE, HUSKOK (YH-
JAMEHTAIbHUX TAPAHTIil, BKIOYHO 3 Cy[JOBMMU IapaHTiAMMU, KOTPi CTaau
YaCTMHOI0 MDKHApOZHOrO 3BMYa€eBoro npasa.””” Kpim Toro, mepmani opHO-
CTalIHILIOI CTa€ AYMKa, IPO Te, IO BCi 0COOM, SKi OMMHAIOTHCS B MeXXKax
eeKTUBHOTO TEPUTOPIaIbHOTO KOHTPOII0 a60 GisMyHO 3aTpuMaHi fHepxa-
BOIO, IIJ0 BOIOE, TOBMHHI PO3I/IAAATUCA K TaKi, 110 IepebyBaloTh B MeXXax
IOPUCAMKII i€l Iep>KaBH, i, OT)Ke, KOPUCTYIOThCA 3aXMCTOM Mi>KHapOJHOTO
IpaBa Ipas mopuHy. Koportiue kaxy4dn, »ofHa 0coba, sSKa OIMHWIACA Hif
BJIJIOI0 CTOPOHM MDKHAPORHOTO 30pOITHOr0 KOHQJIKTY, He ONMHAETLCS 3a
MeXami fiii 3axucty, nepegbadenoro MITL.

2. OcHOBHi 000B’A3KM Ta BifIIOBiFaIbHiCTh CTOPiH, LIJ0 BOIOIOTH

HesanexHo Bif 6ynp-sKux iHAMBIAyaIbHNX 30008’ 13aHb, SIKi MOXKYTb OV T,
YIaCHUKM KOHQIKTY IIPOZOBXKYIOTb HECTH BifIIIOBIa/IbHICTD 32 IIOBOJXKEH-
HA CBOIX ITpeJICTaBHUKIB 3 0cobaMy1, AKi TepeOyBaloTh IIifi iXHbOIO B/Iaf0k0.”%
Ocobu, sAKi epeOyBarOTh Iifi BIaI0I0 CYIIPOTHBHOI CTOPOHY B KOHQJIIKTI, 38
JKOHVX 00CTaBJH, HaBiTbh JOOPOBINIbHO, He MOXKYTb BiIMOBUTICS Biff IIpaB,

rapaHTOBaHUX 3rigHo 3 MITL7!

(a) TymaHHe HOBOIKeHH:A Ta HEXUCKPUMiHAIIisA
Jo ocib, sxi mepeOyBaroTh IIif BTaf00 CTOPOHHU, 1J0 BOKE, IOTPIOHO CTa-
BUTUCH TYMaHHO 32 OyIb-sAKNX 00CTaBMH. 30KpeMa, BOHM MAIOTh [IPAaBO Ha
[IOBAry 70 CBO€EL 0co0M, 4ecTi, CIMEIHUX IIPaB, PeIriiiHIX MepeKOHaHb Ta
NIPAaKTUKMY, IO CBOIX 3BMYAiB, a TAKOXX IOBMHHI 6yTM 3axuleHi Bif Oynb-
SKOTO HaCW/IbCTBA YY IIOIPO3M HUM, 06pa3 Ta IpOMajchKoi IiikaBocTi.”** Bifi-
HOBif{HO, «B OyAb-AKMII Yac i B 6yAb-sAKOMY MiCIi, He3aJIe)kKHO Bif TOTO, Ui
BUMHAIOTBCA BOHM IIPEICTaBHUKAMY LVBINbHMX a00 BiliCbKOBUX OpraHiB»

3abopoHeHi Taki ii (260 orposu ix BUMHEHHS):"S

779 Jus., 3okpema, 11, Cr. 75, Ta 3MITI, Hopmu 87-105.

780 XK1V, Cr. 29.

781 JKKI1V,Cr. 8.

782 KKV, Cr. 27(1); 1 1, Cr. 75(1); 3MTTI, Hopmu 87 ta 104-105.
783 JII11, Cr. 75(2).
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e HACWUIBCTBO, L0 CTAHOBUTD 3aTPO3y XKUTTIO T 3[lOPOB’10, 30KpeMa
BOMBCTBA, TilecH] mokapaHHsI, QisndHe a00 MCHUXiYHe KaTyBaHH:I

Ta Kamnreo; 8

e morpabyBaHHs Ta MOCATAHHs HA JIOACHKY TiffHICTD, 30KpeMa TaKe
IIOBOJKEHH, 10 IIPVMHIDKYE TiIHICTD, a TaKoX Oynb-saka popma

CEeKCYa/IbHOI'O HACWJIbCTBA UM JOMaraHHs; ®

o (ismyHMit a0 MOpaJIbHUII IPUMYC, 30KpeMa pempecarii, 3axo-
IUICHHA Sapy‘{HI/IKiB, KOJIEKTVIBHE IIOKapaHHA Ta 3axoAN 3alAKYy-

BaHH 4 TepopuUsMy.”*

BigmiHHOCTI B TOBO/KeHHI iHOAI MOXYTb OyTHU BUIIpaBIAaHMMIY Ha Hifcrasi
CTaHy 3l0pOB’s, BiKy a60 cTati; IpoTe 3a BCiX iHIIMX 06CTaBUH JYCKpUMiHa-
11is1 3a 6YAb-5KOI0 03HAKOI — PaCH, KOIbOPY IIKipH, CTaTi, MOBH, Peirii uu
IIepEKOHAHb, MOMITUYHMX YU IHIIMX IOI/IAJIB, HalliOHa/JIbHOTO YU COLjia/b-
HOTO ITOXOJ[)KEHH;I, MAITHOBOTO CTaHY, HAPOIXKEHHsI YU IHIIIOTO CTAaTyCy abo
Oynb-sKyX IHIINX TOAIOGHNX KprTepiiB — CyBOpO 3abopoHeHa.”

(6) IIpaBo Ha 3B’A30K 3 30BHIIIHIM CBiTOM

36’30k i3 Oepicasamu-nokposumenvkamu a6o MKYX

LluBinbHI 0cOo6M Ha TepuTOpil, HMiAKOHTPONbHIN MPOTUIEXKHIN CTOPOHI
KOH(QJIIKTY, MAlOTh IIPaBO iHAMBiZyaNbHO ab0 KOJEKTMBHO CII/IKyBaTUCA
3 fiepKaBaMu-nokpoButenbkaMy, MKYX, HallioHanbHMMM TOBapUCTBaMM
a60 6yzb-sIKOIO HIIIOI0 OpraHisaliielo, KOTpa MoXKe HajaTu im goromory. Ta-
Ku11 3B’5130K MOYK€ MICTUTV IPOIO3NIlii, CKapry, IpoTecT abo 3amnTIL IPo
ZoIoMory, abo MaTu OyAb-AKy iHITY GOpMy, IO € IPUIHATHOIO 33 TaKUX
o6cTaByH.”*® CropoHH, 110 BOIIOTDb, TOBUHHI CIIPUATU BisUTaM Jeneraris
Iep>kaB-ToKpoBuTenbok Ta MKYX, a TakoxX, HaCKi/IbKM Ije MOYK/INBO, IIpef-

CTaBHUKIB iHIIX OpraHisaliiii, 1[0 HafAITh FOMOMOry.”

ITiompumka ma 6i0H06eHHA CiMeliHUX 36’ A3Ki6

Yci ocobu Ha TepuTOpii, 1110 MepeOyBaE Iif; KOHTPOIEM CTOPOHH, IO BOIOE,
HOBVHHI MaTy MO>K/IMBICTD ITepefaBaTy 3BICTKY BIHITKOBO OCOOMCTOrO Xa-
PpaKTepy 4IeHaM CBOIX CiMeil, He3aJIeXKHO Bifl TOT0, [J¢ BOHM MOXKYTb 3HAXO/V-
THICS, 1| OTpUMYBATH HOBMHM Bifi HUX,™ AKIO Heo6inHO — Yepes LleHTpanbHy

784 JKK1V, Cr. 32; [IIT 1, Cr. 75(2)(a); 3MI'TI, Hopmu 89-92.

785 JKK 1V, Crarri 27(2) Ta 33(2); AI1 1, Cr. 75(2)(6); 3MITI, Hopmu 52, 90 Ta 93.

786 JKK 1V, Crarri 31, 33 ta 34; JIT I, Cr. 75(2)(8), (r) Ta (1); 3MITI, Hopmu 96, 103 Ta 146.
787 JKK1V, Crarri 13 ta 27(3); AIT I, Cr. 75(1); 3MI'TI, Hopma 88.

788 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 214.
789 XK1V, Cr. 30.

790 KKV, Cr. 25(1); 3MITI, Hopma 105.
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areHIIilo 3 po3LIyKy Ta HalliOHa/IbHI ToBapycTBa.”! CTOPOHI, 110 BOIOIOTD, Ta-
KO>X IOBMHHI BilITIOBifjaTyt Ha 3aIIUTY WIEHIB ciMeli, pO3/Iy4eHNX BilfHOO, {06
BOHM MOITIM BiJIHOB/IIOBATY KOHTAKTH OfIHE 3 OFHMM i 3ycTpidaTucs, AKIIO e
MOXBO. CTOPOHY, 110 BOIKOTb, IIOBMHHI 3a0X04yBaTy, 30KpeMa, pPoboTy
Opraisaliii, KOTpi 3a/iIMarOThCS LM IIMTAaHHAM, 3a YMOBH, 110 1ii OpraHisanil
€ IPUITHATHUMH /IS HUX Ta ZOTPUMYIOTHCS IX IIpaBm 6esmekn.”

Hisnatuca 6inpine (BigHoBIeHHA CiMelIHUX 3B’ A3KiB)*?

o  Afghanistan: Helping Families Stay in Touch, film, ICRC, February 2014.
Hoctyn 3a mocunanuam: http://www.youtube.com/watch?v=XaNgpy3f1GQ

o ICRC e-learning course, Restoring Family Links and Psychosocial
Support. Hoctyn 3a mocmmanusaM: http://familylinks.icrc.org/en/Pages/

NewsAndResources/Resources/E-learning-RFLPSS.aspx

o  Olivier Dubois, Katharine Marshall and Siobhan Sparkes McNamara, “New
technologies and new policies: the ICRC’s evolving approach to working with
separated families,” IRRC, Vol. 94, No. 888, December 2012, pp. 1455-1479.

. ICRC, Restoring Family Links Strategy, ICRC, Geneva, 2009, 64 pp. (Takox
pociiicekoro  MoBo0:  https://www.icrc.org/ru/doc/resources/documents/

publication/russia-publications-2011-04-15.htm

o ICRC, Accompanying the Families of Missing Persons: A Practical Handbook,

ICRC, Geneva, 2013, 158 pp.

o “Restoring Family Links,” webpage, ICRC. Toctyn 3a mocumannam: http://

www.icrc.org/eng/what-we-do/restoring-family-links/index.jsp

o  “Restoring Family Links” Movement website. [JocTym 3a IOCHIaHHSIM:

http://familylinks. icrc.org/en/Pages/home.aspx

Ax 3axou 3axuwace nio yac eivtnu?

o Joxyment Ne 34, MKYX, Cry»x6a posuryky (pocificbkoio MOBOK JIOKyMeHT

Ne 21).

791 KK IV, Cr. 25(2).
792 KK 1V, Cr. 26.

793 Yci poxymentnn MKYX foctymni 3a mocumaHHAM: www.icrc.org


http://www.icrc.org/
http://www.youtube.com/watch?v=XaNgpy3f1GQ
http://familylinks.icrc.org/en/Pages/NewsAndResources/Resources/E-learning-RFLPSS.aspx
http://familylinks.icrc.org/en/Pages/NewsAndResources/Resources/E-learning-RFLPSS.aspx
http://www.icrc.org/eng/assets/files/review/2013/irrc-888-dubois-marshall-mcnamara.pdf
http://www.icrc.org/eng/assets/files/review/2013/irrc-888-dubois-marshall-mcnamara.pdf
http://www.icrc.org/eng/assets/files/review/2013/irrc-888-dubois-marshall-mcnamara.pdf
http://www.icrc.org/eng/assets/files/other/icrc_002_0967.pdf
https://www.icrc.org/ru/doc/resources/documents/publication/russia-publications-2011-04-15.htm
https://www.icrc.org/ru/doc/resources/documents/publication/russia-publications-2011-04-15.htm
http://www.icrc.org/eng/assets/files/publications/icrc-002-4110.pdf
http://www.icrc.org/eng/what-we-do/restoring-family-links/index.jsp
http://www.icrc.org/eng/what-we-do/restoring-family-links/index.jsp
http://familylinks. icrc.org/en/Pages/home.aspx
https://www.icrc.org/casebook/doc/case-study/icrc-tracing-service-case-study.htm
https://www.icrc.org/casebook/doc/case-study/icrc-tracing-service-case-study.htm
https://www.icrc.org/casebook/doc/case-study/icrc-tracing-service-case-study.htm
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3. IIpaBo Ha BXXUTTS 3aX0fiB Oe3neKn

Xoya MI'TI BuMarae Biff CTOpiH, 1110 BOIOIOTD, [IOBA)KATH Ta 3aXMUILATY LVBi/Ib-
He HacelleHHA Ha T€PUTODii, AKa 3HAXOJAUTHCA Iifl IXHIM KOHTPOJIEM, BOHO
TaKOX YiTKO BU3HAYa€ iXHE IPABO «BXMBATU TaKi 3aXOAM KOHTPOJIO U
6e3IeK LOf0 3aXUIeHNX 0¢ib, AKi MOXXyTb OyTH BU3HaHI AK HeOOXifHi mix

yac BiftHM»".

3ajIeXXHO Bijj 06CTaBNMH, BOHUM MOXYTb BKTIOYAaTH 3a60pOHY
Ha IepeBe3eHHs BOTHEIaIbHOI 30poi, 0OMeXXeHHs PyXy B IIeBHUX pailoHaxX
a60 3a MeXxaMu HIX, 000B’ 130K MaTy IpK 061 ZOKYMEHTH, 1110 TIOCBITIYIOTH
0coby, a60 06MeXKeHHsI IO TUYHOI is/IBHOCTI 4u MeBHUX mpodeciit. Xoua
MITI He Hajjae BIYEPIIHOTO IIEPeIiKy JOIYCTUMMX 3aXOZNiB 6e3IIeK!, BOHO
3a3Ha4ae, W0 B Oy/[b-AKOMY BUIIAJKY HailO/IbII CyBOPi 3aX0AM, AKi MOXYTb
OyTH 3aCTOCOBaHi, — Lie TOCe/IeHHs y BUSHAUYEHOMY MiCIli Ta iHTepHyBaHHA
(inpopmarito npo inTepHyBanHA fuB. y [nasi 5).”° Kputepiit HeobxigHOCTI
masi BKasye Ha Te, IO 3aXOAM 6e3leKM He MOXYTb IIE€PeBMUIIYBATU PiBHS,
SIKMIT OOIPYHTOBAHO HEOOXITHMII [/Ist JOCSTHEHHS 3aKOHHOI MeT! BCTAHOB-
neHHs 6esmexn 3a Takux obcraBuH. Kpim Toro, HezamexxHo Bif 6ymb-sKol
peanpHOI 200 MOTeHIiaNbHOI HEOOXITHOCTI, BCi 3axo/y Oe3neKu, BKIIOYHO
3 IX KOHKPETHUMM IIiNAMY, KOMIOHEHTaMH Ta HepefdadyBaHMMM HAC/if-
KaMU, 3aBX/Y MOBVHHI 3a/lUIIATUCA B MeXaX, BCTAHOBIEHUX OCHOBHUMM
rapaHTisAMU Ta 0COOMUBMMY 3a00pOHAMI, 1[0 BUIUIMBAIOTD i3 3araTbHOTO
060B’A3Ky I'yMaHHOTO IIOBOKeHH:A.””® OT)ke, 3arajloM, UPOKe GOPMYIIIo-
BaHH;I [[bOTO [IOJIOKEHHSI 3Q/IUIIIAE CTOPOHAM, 1110 BOIOIOTH, 3HAYHY CBOOOLY
Zil1, ajle He BCTAHOBIIIOE 3aTa/IBHOTO HOJIOKEHH I O[O BIICTYIy Bifi HUX Ha
KOPUCTb MipKyBaHb Oesnekn.”’

4. CrenianbHMIT 3aXVCT IS OKPEMUX KaTeropiii oci6

Kpim 0CHOBHUX rapaHTili, HaaHNMX KOXKHIIT IIOAVHI, siKa TepebyBae i Bia-
IOI0 CTOPOHY, 1110 Boto€, MI'TI Hafae 0co6MMBuMII 3aXVICT PI3HUM KaTeropiiam
JIIOfieNt, K1 Yepe3 CBOIO CTaTh, BiK, IIpodecito 4 cTaTyc 0co6/1MBO MiAIa0Th-
Cs1 IeBHUM PU3MKAM.

(a) Kinknu
I1ig yac BifiHM )KiHKaM 4acTO JOBOAMTBCSA CAaMOCTIHO IIK/IyBaTUCA IIPO Ji-
Tell Ta IHIMX 0Ci6, 3a/IeXXHUX Bifj HUX, Y HAA3BUYAHO CKIAHNX yMOBaX.
Kpim TOro, BoHu 0co6/11MBO MififAI0ThCsI PUBKKY CEKCYaTbHOTO HACUIbCTBA

794 KK 1V, Cr. 27(4).
795 JKK IV, Crarti 41 Ta 78(1).
796 Ilus. Posmin 2.a.

797 Hus. takox J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note
387), p. 207.



LUBINIbHI OCOBU HA TEPUTOPII, WO 3HAXOAUTbCA NIJ KOHTPOJIEM CUJN CYMPOTUBHUKA

255

Ta KOPCTOKOCTI 3 60Ky 036po€HNMX /iofieit a60 OpraHi3oBaHMUX 3TOUMHHUX
yrpymysasb. Tomy MITI Haromomye, 1o XiHKM «110Tpe6yIOTh 0CO6MMBOTO
3aXUCTY Bifi Oy[b-AKOro MOCATAaHHA Ha IXHIO 4eCTb, i, 30KpeMa, 3aXVCTy Bif
3IB/ITYBaHHA, IIPYMYLIYBaHHA KO IPOCTUTYLII Uit 6yab-sKo0] iHIIol popmu
HOCATAaHHA Ha IXHIO MOpasbHicTh» %, KpiMm Toro, cpaBu mopo apemury, 3a-
TpUMaHHs a60 IHTepHYBaHHS BariTHMUX JKIHOK Ta MaTepPiB Ma/TOJITHIX miTei
i3 IpUYNH, OB sI3aHKX 3i 36POTHNM KOHGIIKTOM, MOBMHHI PO3TIAZATIACS
B [IepIIOYEProBoMy IOpAAKY.”” Hackilbku Ije MOXIINBO, CMEpPTHA Kapa He
MO>K€ BM3HAYaTHCh fIK OKApaHHA /IO TaKMX JKiHOK, i Taki BUPOKU He MO-

XKYTb OyTM BUKOHaHI IIJOf10 HUX 32 OY/b-AKUX 0OCTaBYH.

Hisuatucs 6inpire (JKinkn

800

) 801

Sexual Violence in Armed Conflicts: An Invisible Tragedy, film, ICRC,
March 2014. Jloctym 3a mocmmaHHaAM: http://www.youtube.com/
watch?v=MOER1uTt7VE. Pociiicpkoro MoBoro: https://www.icrc.org/ru/doc/
resources/documents/faq/sexual-violence-questions-and-answers.htm

Democratic Republic of the Congo: Rape Remains Rape, No Matter Who Did
It, film, ICRC, October 2014. JocTym 3a mocumanHAM: http://www.youtube.
com/watch?v=0lIeLyA8-cGQ

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in War?,
ICRC, Geneva, 2011, Vol.I, Chapter 8: The protection of civilians, pp. 213-217.

Helen Durham and Tracey Gurd, Listening to the Silences: Women and War,
Martinus Nijhoff, Leiden/Boston, 2005, 276 pp.

“Sexual Violence in armed conflict,” IRRC, Vol. 96 No. 894, Summer 2014.

“Women,” IRRC, Vol. 92, No. 877, March 2010. Pociiitcpkoto MoBoro: https://
www.icrc.org/ru/war-and-law/protected-persons/women

Charlotte Lindsey, “Women and war: An overview; IRRC, No. 839, September
2000, pp. 561-580.

ICRC Advisory Services, Prevention and Criminal Repression of Rape and other
Forms of Sexual Violence during Armed Conflicts, Legal factsheet, ICRC, March
2015. Jloctym s3a mocwmaHHAM: https://www.icrc.org/en/download/file/4865/
prevention-criminal-repression-rape-sexual-violence-armed-conflicts-icrc-eng. pdf

798 XK1V, Cr. 27(2); OIT I, Cr. 76(1); 3MITIL, Hopmn 93 Ta 134.
799 II11L Cr. 76(2).
800 [IIII, Cr. 76(3).

801 Yci moxymentnn MKYX focTymni 3a mocumaHHAM: www.icrc.org


http://www.icrc.org/
http://www.youtube.com/watch?v=M0ER1uTt7VE
http://www.youtube.com/watch?v=M0ER1uTt7VE
https://www.icrc.org/ru/doc/resources/documents/faq/sexual-violence-questions-and-answers.htm
https://www.icrc.org/ru/doc/resources/documents/faq/sexual-violence-questions-and-answers.htm
http://www.youtube.com/watch?v=OIeLyA8-cGQ
http://www.youtube.com/watch?v=OIeLyA8-cGQ
https://www.icrc.org/casebook/doc/book-chapter/civilian-population-book-chapter.htm
https://www.icrc.org/en/download/file/12161/irrc-894-sexual-violence-in-armed-conflict.pdf
https://www.icrc.org/eng/resources/international-review/review-877-women/review-877-all.pdf
https://www.icrc.org/ru/war-and-law/protected-persons/women
https://www.icrc.org/ru/war-and-law/protected-persons/women
https://www.icrc.org/eng/resources/documents/article/other/57jqq3.htm
https://www.icrc.org/en/download/file/4865/prevention-criminal-repression-rape-sexual-violence-armed-conflicts-icrc-eng.pdf
https://www.icrc.org/en/download/file/4865/prevention-criminal-repression-rape-sexual-violence-armed-conflicts-icrc-eng.pdf
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o “Women,” webpage, ICRC. loctyn 3a mocumanaaM: https://www.icrc.org/en/
war-and-law/protected-persons/women. Takox pociiicbkoro MoBoo: https://
www.icrc.org/ru/war-and-law/protected-persons/women

o “Sexual violence in armed conflicts: Questions and answers,” ICRC, August
2016. Jocryn 3a mocwaaHHAM: https://www.icrc.org/en/document/sexual-
violence-armed-conflict-questions-and-answers

Ax 3axou 3axuwac nio uac eittnu?

o  Cmpasa Ne 270, Inpis, ITpec-penis, Hacunbctso B Kammipi (pociiicbkoro Mo-
Boto CrpaBa Ne 222).

(6) Mirm

0006’30k 3a6e3neueHHs 3axXuUcmy ma 002150y

HiTn, iIMOBipHO, € HaIOIIBII Bpa3IMBO0 IPYIIO0 OYAb-SIKOrO HaceJIeHHs], sIKe 3a3HA€ BIUIN-
By 36poitroro koudyrikry. Ocmabneni abo iHIIMM YMHOM 3a/IUIIEH] HATIPU3BOJISLE, BOHM
4aCcTO He MAIOTh {HIIOrO BUOOPY, KpiM fK IIyKaTu 6e3redHi MicIis, DKy Ta IPUTYIIOK ceper
OpraHi3oBaHUX 30POVHMX IPYII a00 KpUMiHaJIbHMX OaHJ, e BOHU CTAIOTb XXepTBAaMM IIpU-
MYCOBOro BepOyBaHHsI, pabCTBa Ta CeKCyaJbHOTO HACUIbCTBA. TOMY CTOPOHY, 1110 BOIIOTD,
TaKOXX ITOBMHHI 3a0e3meunty, mo6 AiTi BikoM 1o 15 pokiB He Oymu 3a/mileHi HAIPU3BO-
802 a takoxx, w06 yci miti fo 12 pokis mManu mpu cobi igeHTndikaniiHi xeToHn ab6o

noxibui 3acobu inentudikanii.*” 3okpema, cropoHu KOHQIIKTY TOBUHHI 3a0e3IedyBaru Ji-
7804
i

JIsAILe,

Tell HeOOXiJHOIO TYpOOTOIO Ta ZOIOMOTOI0, CIPUATH IXHiiT OCBITI Ta CIIOBiAYBaHHIO pejIiri

i saxmmary Bif 6yb-AK01 GOpMIM HEIIPUCTONHMX ITOCATaHb.

Bepbysanns

JliTsaM, AKUX 3a/Ty9eHO 10 36pOITHMX CU/T 260 36 POITHMX IPYII, 0COOIMBO 3arPOXKye HACUTbCTBO
Ta iHIni Hebe3meky BijtHM. Ik KoMbaTaHTM ab0 LMBLIBHI 0cO0M, 5IKi 6epyTh Oe3ImocepenHIo
y4acThb y OOIIOBUX [isX, BOHM HAaBIiTh MOXYTb CTAT! 3aKOHHUMH BiliCbKOBMMU LinmaMu. Tomy
CTOPOHIL, 1110 BOIOIOTb, IOBUHHI BYXVTI BCIX IIPAKTIIHO MOYX/IMBYIX 3aXOJIB, [0 He JOIIyCTH-
i1 6€3II0CePeRHI0 YIacTh y GOIOBMX [isIX fAiTeil y Bili 1o 15 poKiB, i B )opHOMY pasi He Bep6y-
BaTH IX 710 cBOix 30poriHux cyi.*® ITif yac BepOyBaHH: 0ci6 BikoM Bif 15 1o 18 pokiB cTopoHn
KOH(JIIKTy IOBVHHI HaMaraTuch HajaBaty IlepeBary oco6am Oimplr crapuoro Biky.*” Xoga

802 JKK 1V, Cr. 24(1); 3MITL, Hopma 135.

803 JKK 1V, Cr. 24(3).

804 KK IV, Cr. 24(1); IIT I, Cr. 77(1); 3MITI, Hopmu 104 Ta 135.
805 MHIII, Cr. 77(1); 3MITI, Hopma 93.

806 [III, Cr. 77(2); 3MITI, Hopmu 136 ta 137.

807 [HIII, Cr.77(2).


https://www.icrc.org/eng/resources/international-review/review-877-women/index.jsp
file:https://www.icrc.org/en/war-and-law/protected-persons/women
file:https://www.icrc.org/en/war-and-law/protected-persons/women
file:https://www.icrc.org/ru/war-and-law/protected-persons/women
file:https://www.icrc.org/ru/war-and-law/protected-persons/women
file:%E2%80%9CSexual%20violence%20in%20armed%20conflicts:%20Questions%20and%20answers%2C%E2%80%9D%20ICRC%2C%20August%202016.%20%D0%94%D0%BE%D1%81%D1%82%D1%83%D0%BF%20%D0%B7%D0%B0%20%D0%BF%D0%BE%D1%81%D0%B8%D0%BB%D0%B0%D0%BD%D0%BD%D1%8F%D0%BC:%20https://www.icrc.org/en/document/sexual-violence-armed-conflict-questions-and-answers
file:%E2%80%9CSexual%20violence%20in%20armed%20conflicts:%20Questions%20and%20answers%2C%E2%80%9D%20ICRC%2C%20August%202016.%20%D0%94%D0%BE%D1%81%D1%82%D1%83%D0%BF%20%D0%B7%D0%B0%20%D0%BF%D0%BE%D1%81%D0%B8%D0%BB%D0%B0%D0%BD%D0%BD%D1%8F%D0%BC:%20https://www.icrc.org/en/document/sexual-violence-armed-conflict-questions-and-answers
https://www.icrc.org/casebook/doc/case-study/india-violence-kashmir-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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T. A. Voeten/ICRC

TanTa, Jlibepis, Ha kopioHi 3 IBiHeero, 2003 p. JKiHku 3i cKmagy ypsagoBux 36pOHIUX CIUT i
OIIOTYEHHS B KapayJii.

KouBen1isas npo mpasa auTuHM 1989 poKy CIOYATKy 3aKpilmaa aHamorid-
Hi 30008’ s13aHH:,*® 1i Qaky/IbTaTUBHUIT IPOTOKOT Biff 25 TpaBHs 2000 poky
IiIBUINVB BikOBe 00MeKeHHs, 3a00POHMBILI 00O0B’A3KOBY BilICbKOBY CITy»-
Oy conpaTiB 1o 18 pOKiB Ta 3aK/IMKABLIN AEP>KaBI IIiBUILNTY MiHIMa/TbHUIT
BiK [/1s1 JOOPOBIIBHOTO IPU30BY 0OCi6 i epen6adus, 10 HefepKaBHi 30poriHi
TPYIM 32 SKOfHUX O0OCTaBMH He IOBVHHI BepOyBaTU UM BYKOPUCTOBYBATH Y
60i10BUX [isIX AiTeil BikoM 1o 18 pokiB.* SIKijo it MOTpamysioTh i BIagy
IIPOTWIEXXHOI CTOPOHM TC/Is OesmocepenHbol yacTi y 60ioBMX AisX, BOHK
[IPOIOBXKYIOTb KOPUCTYBATICS OCOOMBIM 3aXVICTOM, IO HAAETHCS [ITSM,
He3aJIeXKHO BiJl TOrO, Yy € BOHM BiiiCbKOBOIOIOHeH M. 810

Eesaxyauisx

CropoHU, 110 BOWIOTb, TIOBMHHI CIIPUATH PO3MillleHHIO [iiTeii 6e3 Hars-
Iy BiKOoM [0 15 pOKiB y HeNTpa/IbHill JepKaBi Ha Ilepiof yperyaroBaHHA
koHikTy.%! [TpoTe, BOHM He MOXKYTb €BaKyIOBAaTH JiTell, AKi He € IXHIMM
IrpoMajiAHaMM, Ha TEPUTOPiI0 iIHO3EMHOI JiepKaBy, KPiM BUIIAZIKY, AKIIO 1€
HeOOXiIHO 3a CTAHOM 3J0POB’s, 3 METOK MENUIHOrO OOCTyrOByBaHHA Ta
Oesrexu fiTelt, aje i B TakoMy pasi — TumvacoBo. Ha okymnoBaHiit Tepuropii
Taka eBaKyallid Mae Bignosigatu Crarti 49 Yerseproi JKeHeBcbKOI KOHBEH-

808 Komnsenisa mpo npasa antuHM Bif 20 mucronazna 1989 poky, Cr. 38(3).

809 daxynpTaTMBHMIT IPOTOKO 0 KOHBeHIIii ITpo mpaBa AUTHHY LIO/I0 YYACTi AiTel y 36poii-
HIX KOHiKTax, 25 TpaBHsa 2000 poky, Ct. 2-4.

810 [III, Cr. 77(3).
811 JKKIV, Cr. 24(1) Ta (2).
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ii. Bysp-sika Taka eBaKyallisi OBMHHA 3J1/ICHIOBATICS 3a 3TOfOI0 OATBHKIB,
omixyna abo iHIoi BifmosifanpHoi 0c06w, a60 6€3 IXHBOI 3TOAM, SKIIO TiTb-
KJ TaKMX Bif[IIOBifa/IbHMX 0Ci6 He MO>KHA 3HANTH, i B OYb-AKOMY BUIIAIKY
Iifl HATJIAZIOM Jep>KaBU-TIOKPOBUTENbKU Ta 3a 3TOJOI0 Jiep>KaBy, IO 37ili-
CHIOE eBaKyallilo, IpuiiMaiouoi iepXkaBu Ta Jep>KaBy IPOMAJAHCTBA OUTH-
Hu.*"? [I106 mosermTy HOBepHEHHsI €BaKyIfOBAaHIX JiTeil K0 BIACHMX CiMelt,
BiJITIOBigHI OpraHu NOBMHHI HajaBaTy lleHTpanbHiN areHuii 3 posuIyKy

MKYX BipnosifHy inpopmaniio moxo koxHoi gutnHn.*"

Hisnatucs 6inpure ([TiTm)3*

Democratic Republic of the Congo: Children of Conflict Return Home,
film, ICRC, 2013. Joctym 3a mocmaaHHAM: https://www.youtube.com/
watch?v=KzU250Pb__A

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol.I, Chapter 8: The Protection of Civilians,
pp- 217-220. Takoxx pociiicbkoro MoBoro: Caccomu, Mapko 1 bysbe, AHTYaH.
[TpaBoBas 3amura Bo Bpems BoiHbL. Mocksa, MKKK, 2008. T. I, u. I, r. 8:
3amura rpakJaHCKOTo HaceneHus, c. 202-205.

Daniel Helle, “Optional Protocol on the involvement of children in armed
conflict to the Convention on the Rights of the Child,” IRRC, Vol. 82, No. 839,
September 2000.

ICRC, Children Associated with Armed Forces or Armed Groups, ICRC,
Geneva, September 2013, 14 pp.

“Children,” webpage, ICRC. JJoctyn 3a nocunansam: https://www.icrc.org/
en/war-and-law/protected-persons/children. Takox pociiicbKOI0 MOBOIO:
https://www.icrc.org/ru/war-and-law/protected-persons/children

Ax 3axou 3axuwace nio yac eittnu?

Cmpasa Ne 237, MKC, IIpoxypop mpotu Tomaca JIy6anra [Iino.

CmpaBa Ne 276, Cpeppa-Jleone, [locranosa CrenianbHOro Cyfy CTOCOBHO
BepOyBaHH: AiTelt (pociiicbkoio MoBoio CripaBa Ne 226).

812 IILL Cr. 78(1).
813 TlosHwuit ciucok indopmariii, mo mipnarae ¢ikcysannio, aus. B JIT 1, Cr. 78(3).

814 Yci moxymentnn MKUX focTymHi 3a mocumaHHAM: WWW.icrc.org


http://www.icrc.org/
https://www.youtube.com/watch?v=KzU250Pb__A
https://www.youtube.com/watch?v=KzU250Pb__A
https://www.icrc.org/casebook/doc/book-chapter/civilian-population-book-chapter.htm
http://journals.cambridge.org/action/displayFulltext?type=1&amp;fid=7566260&amp;jid=IRC&amp;volumeId=82&amp;issueId=839&amp;aid=7566252&amp;bodyId&amp;membershipNumber&amp;societyETOCSession
http://journals.cambridge.org/action/displayFulltext?type=1&amp;fid=7566260&amp;jid=IRC&amp;volumeId=82&amp;issueId=839&amp;aid=7566252&amp;bodyId&amp;membershipNumber&amp;societyETOCSession
https://www.icrc.org/eng/assets/files/publications/icrc-002-0824.pdf
file:https://www.icrc.org/en/war-and-law/protected-persons/children
file:https://www.icrc.org/en/war-and-law/protected-persons/children
https://casebook.icrc.org/case-study/icc-prosecutor-v-thomas-lubanga-dyilo
https://casebook.icrc.org/case-study/sierra-leone-special-court-ruling-recruitment-children
https://casebook.icrc.org/case-study/sierra-leone-special-court-ruling-recruitment-children
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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(B) JKypHamicTi Ta BOEHHI KOPeCIIOHIEHTH
JKypHasicTy, AKi DpalioloTh y paitloHax 36poifHOro KOH(MIKTY, HeMUHYydYe IIiji-
JAIOTHCA BUIMTAJKOBMM 3arpo3aM, IIOB’SI3aHMM i3 BefleHHAM Biviau. Hanoinpimii
PU3UK, SIKOTO BOHM 3a3HAIOTh BHACTIOK CBOEI crenudivHoi pori, momsirae y
3aTpUMaHHI 3a 3BMHYBadeHHsMM Y LIIUIYHCTBI a0 HABMMCHOMY Hamafi 3i
CTOPOHU CWJL, TPYII 260 OKpeMMx ocib, sKi XOTimu 6 YHUKHYTH BUCBIT/IEHHS y
3MI HesaneXXHMX peNopTaxiB 3 BifmosifHOi TepuTopii. [TpoTsarom ocranHix
POKiB IIPOC/IiIKOBYOTbCS BUMOIY HA/IaTU JKYPHA/IICTaM, IKi BElyTh PEOPTaXi
3 KOHQIKTHUX 30H, OKPEMOTO CTAaTyCy ab0 3axmcHOI eMOIeMIt /ISt HOCU/IEHHS
IXHBOTO 3aXMCTY Iif Yac 36poitHoro koHGmikTy. OZHAK HACIPaBAi Ky pHAaIiCTH
CTUKAIOTHCA 3 Hebe3IIeKO0 B pailoHaX KOH(IIKTIB He Yyepes BiICy THICTb IIPaBo-
BOTO 3aXMCTY, a 4Yepe3 HEBMKOHAHHA TIO/I0KEHb, AKi HaJlal0Th 3aXMCT Bi/IIIOBi]-
Ho fo MITI. TogarkoBuit mpoToKo I ABHO MiATBEPIHKYE, O «KYPHAIICTH, AKi
nepebyBaroTh y Hebe3nedHnx mpogeciliiHX BiIPSI/PKEHHSX Y paioHax 36poit-
HOro KOH(IKTY», pO3I/IAfAlOThCs AK UMBIIbHI 0co6u B koHTekcTi MITL®" i
BJIMATrae, 106 BOHN Oy HaJiileH] Bif[TTOBITHIM 3aX1ICTOM 32 YMOBY, 110 BOHM
«He YMHATH [iif, HeCYMICHUX 3 IX CTaTycoM LMBIMBbHMX 0Ci6»*'. €nuna fgistb-
HICTb, 3a 5Ky LMBIIbHI 0CO6M MOXYTb OyTH 1M030aB/IeHI 3aXUCTY Bif IPsAMO-

rO Hamafy, — e Oe3mocepenHs yIacTb y 60itoBux Aisx.*

SAxwo xypHamicTn
o¢iniliHo akpepuTOBaHi Ipy 30POIHMX CMIAX, UM SAK «BOEHHI KOPECIIOHJIEH-
Ti» 260, Y MeHII $OpMaIbHill poil, AK «KypHAIiCTH, IPUKOMaHAMPOBaHi O
BiJICbKOBOTO MiJpO3Ainy B 30HI KOHGIKTY», BOHY 3a/MUIIAITHCA LVBIIBHIMY
0cobamu, ajie MaoThb IPABO Ha CTATYC BililCbKOBOIIONIOHEHVX MiC/IsA 3aXOIICHHS
B nosoH.*® MI'T] He Hapae X ypHaIicTaM IpaBa JOCTYITY 10 MOCTPAKAA/INX Bif
KOHQIKTY TepuTopiit abo ocib, ate, 3araoM, Hafiae iM Ti cami IpaBa i BCTAaHOB-
JIFO€ [T HUX Ti caMi 0OMeXXeHHs, 10 71 71 3BMYaliHIX IUBiNbHMX 0ci6. OTxe,
Ti/IBKM CTOPOHM, 11J0 BOIOIOTb, TIOBMHHI BUpilllyBaTH, 4/ XO9yTh BOHM HaJlaBa-
TH XypHasicTaM npusinei, un, B Mexkax MI'TI, HakmagaT Ha HUX YKOPCTKiIli
00MeXeHHs, HiXK Ti, AKi 3aCTOCOBYIOTbCA JI0 LMBIIbHOTO HACE/CHHS 3arajioM.
I[Tpote JomaTkoBuiT IPOTOKON 1 peKOMEHNYE, 1106 [ep>KaBu IXHBOTO MOXO-
JKeHHs Y IPOXXUBAHHS, a00 JepiKaBy, B SIKIX 3HAXOMSTHCS LITA0-KBAPTUPK
3ac00iB MacoBOI iH(’popMaui'i, Ha sKi BOHM IIPaLI0I0Th, BUJABA/II XyPHAIICTaM,
AKi epeOyBaloTh y Hebe3neyHNX mpodeciiiHux Micisax, ineHTndikaniixi kapT-
Ku (mocBiguenHn).®® 3 ormAmy Ha Te, 110 XXYPHAICTU € IPOCTO LVBIIbHUMIL,
TaKi KapTKI He HaIal0Th KOJTHOTO KOHKPETHOTO CTAaTYCy, IIpaB abo mpuBineiB B
koHTeKcTi MI'TI, aje Ha mpakTuii 11e MO>Ke JOOMOITH 3aXUCTUTY SKYPHA/IiCTiB
BiJl HeIpaBOMIpPHMX 3BUHYBaYeHb y IIIIMIYHCTBI 260 iHIINMX BOPOXKIX HifX.

815 MHIII, Cr. 79(1).

816 [II1, Cr. 79(2); 3MITI, Hopma 34.

817 3MITI, Hopma 34. [lus. Takox ImaBy 3.1.4.

818 JKKIIL Cr. 4(A)(4).

819 [III, Cr. 79(3). Domarox II mo II1 I Haiae TUITOBE IIOCBiTYEHHS 1A i€l METI.



260

MABA 6

Cupiiicpki 6bkeHni Ha myHKTI 360py B Bycrani (Cupiitcbka Apabcpka Pecriybrika) meper me-
PeTMHOM KOPJIOHY 3 Voppawnieto, 3Bicu BoHM 6ynyThb mictaBarucs 7o Tabopy O6ixkeHIiB B Py-
Batmeni, 2013 p.

(r) Bixenui, 0co6u 6e3 rpoMafsIHCTBA Ta BHYTPilIHBO

nepeMilteHi ocoou
Bixenui* i ocobu 6e3 rpomagaHCcTBa, ! AKi OMMHMINCA B 30pOIIHOMY KOH-
¢GrikTi, MOXXYTb IOTPAMUTY B AyXKe CKIAfHY CUTYalio. Bonn He € rpoma-
IsAHAMM J[iep>KaBM Bi[IIOBiHO 10 TePUTOpiaZbHOI IOPUCHUKIII, i BOHM He
MOXYTb TOKJIAIaATUCSA Ha 3aXUCT JiepKaBU CBOTO ITOXO/PKEHH:A Ul Iep>KaBU
OCTaHHBOTO MiCIIsI TPOXKMBaHHs. TOMY BaXX/IMBO He I0306aB/IATH X 3aXUCTY
3a MI'TI 4y iHIIMM YMHOM He IOCTABUTH IX y HEBUTi[JHE CTAHOBUIILE, CIIN-
parodnch Ha GOpMamicTHYHI KpuTepii [POMaIsHCTBA, AKi He BiAMOBITAIOTH
PeanbHOCTI IX CUTYaLii.

821

Otxe, YerBepTa KeHeBcbka KOHBEHIIis Mepef0adae, [0 CTOPOHI, SKi Be-
AyTb BiliHy, He MOBMHHI PO3I/IANATH BKAa3aHUX OCI0 AK BOPOXNX IpoOMa-
IsH JIMIe TOMY, IO BOHM € TPOMajsiHaMu de jure MPOTUIEKHOI CTOPOHM
KOH(JIIKTY, OCKIIBKY 51K ODKeHIIi, sIKi [1epeXOBYIOTbCs Bifi IIepec/IifyBaHHs,
BOHM (PAKTMYHO HEe MOXYTb IIOKIAJATICS HA 3aXVCT JEPXKaBU CBOTO TPO-

820 Bignosiguo go Crarri 1(A)(2) Konsenuii mpo craryc 6ixenris 1951 poky TepmiH «bixe-
Hellb» 03HAYa€ «Oy/b-sAKy 0C00Y, fKa yepe3 OOTPyHTOBaHi OOOIBAHHS CTATH JKEPTBOIO
nepecifyBaHb 3a 03HAKOK PACOBOI IIPMHAJIEKHOCTI, PesIirii, pOMajissHCTBA, HAJISKHOCTI
710 TIeBHOI COIlia/TbHOI IPYIIN YM MO THYHNUX MOT/IA/IB epeOyBae 3a MeXkaMu KpaiHy CBO-
ro rpoMajsiHCTBa (MiffaHCTBA) 1 He B 3MO31 KOPMCTYBATICS 3aXMCTOM Lii€i Kpainu abo He
6akae KOPUCTYBATUCA TAKUM 3aXMICTOM BHACIIOK TaKMX MOOOKBAHb».

821 Bigmosigno go CrarTi 1 KonBen1ii npo craryc anatpupiis 1954 poky, «TepMiH «amaTpum»
03HaYa€ 0co0Y, sSIKa He PO3I/IAAETHCS SIK TPoMafaHuH (Tigganuit) 6yab-saKoo [JepxxaBoio
3riTHO 3 11 3aKOHOTABCTBOM».

D. Revol/ICRC
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B. Heger/ICRC

ITpedexrypa Yam, bocanroa, llenrpanbroadpukanceka Pecriy6mika, 2013 p. Ipyna nepemire-
HUX 0Ci6, AKi pATYIOTbCA Bifi HACH/IBCTBA, HATIPAB/IAETCA HA OKOMUINO MiCTa B Halil 3HAMTH
MPUTY/IOK B KaTOMMULIbKIil MiCii.

magstacTBa.*? Y JJogarkoBomy mporoxori I nepegbadeno, 1o ocobu, siki o
mo4arKy 60IoBMX Ailt Oy/Iu BU3HAHI TaKMMI, 1[0 HE MAIOTh TPOMAJISIHCTBA,
a60 OGDKEHIIMM BiIMOBIHO 1O MDKXHApOAHOTO MpaBa ab0 BifMOBILHO 110
HAaIliOHaJIbHOTO 3aKOHOJIaBCTBA JIep>KaBy HAJJaHHsA MPUTYIKY a00 IIPOXKU-
BaHH, IOBVHHI pO3IVIARATUCA K 3aXMIleHi ocobu y 3HaueHHi YeTBeproi
JKenescpkoi Konsentiii 3a Bcix 06cTaByH i 6€3 6yAb-AKOro HeCIPUATINBOIO
po3spisHeHHs MK HUMI.*? 30KpeMa, SIKIIO Taki 0c06M NOTPAIUIATH O BIa-
IV CYIPOTUBHOI CTOPOHM KOHQIKTY, iM He MOXKHa BiJMOBJIATH y IpaBi Ha
3axuCT BifnmosigHO 0 YeTBepToi JKeHeBcbKoi KOHBEHIIiT, HABITh AKILO BOHNI
€ TPOMaZIsIHaMI [Iep>KaBl, 110 34IMCHIOE 3aTpUMaHHs. 5

Buyrpiusbo nepemilieni 0cobu € «ocobu abo rpymu ocib, ski Oyau 3myeHi
HOKMHYTY CBOI OYAMHKM ab0 MICIs HOCTIIIHOTO IIPOKMBAHHS, 30KpeMa B pe-
3ynmbTaTi a00 3 METON YHMKHEHHS HACTifKIB 36pOITHOr0 KOHQIIKTY, MacuTab-
HVIX BUSIBIB HACU/IBCTBA, IOPYIIEHD IIPAB MIOAVHI, CTVXITHIX a60 aHTPOIOTeH-
HYIX JIUX, | AKi He NepeTHY/MM MDKHAPOJHO BUSHAHMII IepXKaBHUII KOPHOH»*2.
Hespayxarouu Ha Te, 10 BHYTPillIHE NIEPEMIIIEHHSA € OIHI€I0 3 TOTIOBHUX IIPUYNH
IyMaHiTapHOI KpM3y B 6araTboX 36poiiHNX KoHIiKTax, forosipae MI'TI He po3-
IIA7la€ KOHKPETHO 1[I0 Ipo6/IeMy, a IPOCTO Hala€ MepeMillleH!M 0cobaM aHao-

822 KKV, Cr. 44.

823 JIII 1, Cr. 73.

824 Jlus. takox JKK IV, Cr. 70(2) mpo 3axucT 6ieHIjiB Ha OKyMOBaHiil TepuTopii, AKi € rpo-
MaJTHAMM JIepYKaBU-OKYIIaHTa.

825 Kepisni npunyunu Opeanizayii 06’ eonanux Hauiil u4000 Hympiuivb020 nepemiujeHHs, fo-
kyment E/CN.4/ 1998/53/Add.2, 1998 p. (Ilpuniumnu [ena), Cr. 2.
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TiYHMIL 3arajIbHMIL 3aXICT, K UVUBIIbHOMY HaceleHHI0. KpiM Toro, moKu BOHU
3Q/IMIIAIOTHCA Ha TEPUTOPIl fepyKaBM CBOTO IIOXOIKEHH, IepeMillleHi ocobu
He MOXYTb KOPUCTYBATUCA CTaTyCOM ODKeHIA Ta BiTIOBITHMMM IIpaBaMiu Bifi-
nosifHo 10 KonBeHii mpo craryc 6bxeHnis 1951 poky. 3 MeTO0 MOfOaHH i€l
nporamuu B npasi, Komicia OOH 3 npas mionyun npuitnana B 1998 pomi no-
KYMEHT «M sIKOTO IIpaBa» i Ha3Bow «KepiBHi IPMHIMIN 1IOKO BHYTPILIHBOTO
nepemimjeHHsA». Lli IPYHIMIN IPOIOHYIOTh HEOOOB A3KOBI 10 BUKOHAHHA iH-
CTPYKLi 171 Iep>KaB Ta iHIIMX OpraHiB BIaJjyl 4M OpraHisaliiii, 1[0 CTUMKAIOTh-
€ 3 BHYTpILIHIM IepeMillleHHAM. BOHM TaKo)X BM3HAYaKOTh IIpaBa Ta FapaHTii,
CIIPSIMOBAHI Ha 3aXIICT 0Ci6 Bifj IPUMYCOBOTO MepeMiIljeHHs, a TAKOXK Ha 3aXVCT
Ta JOIIOMOTY IM IIiJj 4ac TAaKOro NepeMillleHHs Ta IIijj Yac II0BEpHEHHS 4N Iepe-
cesieHHs Ta peinrterpanii.*s Jlnme y 2009 pou, micst npuitaaTTsa Konsenuii mpo
3aXVICT Ta CHPVAHHA BHYTPIIIHbO IepeMileHnM ocobam B Adpuii AdpukaHchb-
Koro coro3y (KaMmanbcbka KOHBEHLIIiA), IPaBOBUIL 3aXMCT BHYTPILIHBO HepeMi-
I[eHMX OCi0 II0YaB Pery/IoBaTIICs KOHKPETHOI MDKHAPOJHOI0 Yrogoo.*7

Hisnaruca 6inpmre (JKypnanicTy, BHyTpilIHBO NepeMileHi 0co0M Ta 6iKkeHI i)

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 8: The protection of civilians,
pp- 220, 226-230 and 237.

“Migration and displacement,” IRRC, Vol. 99, No. 904, 2018.

“Refugees and Displaced Persons,” webpage, ICRC. ocTym 3a ImocuaaH-
HAM: https://www.icrc.org/en/war-and-law/protected-persons/refugees-
displaced-persons. Takoxx pociiicbKol0 MOBOI0: https://www.icrc.org/ru/
war-and-law/protected-persons/refugees-displaced-persons

Ax 3axou 3axuwace nio yac eittnu?

Crpasa Ne 37, 3axuct XypHaIcTiB (pociiicbkoo MoBoio CrpaBa Ne 24).
Crpasa Ne 196, [Ipi-Jlanka, Kondmikt y Bansi.

Crpasa Ne 228, Anarni3 npakTukyu, 36poiiHi KoHGIKTY y paitoHi Bennkux
o3ep (1994-2005) (pociiicpkoro MoBoro CripaBa Ne 195).

Crpasa Ne 274, Ananis npaxTuku, 306poiisi koHnikTy B Cheppa-Jleone, Jli-
6epii Ta IBinei (1980-2005) (pociiicbkoio MoBoto CripaBa Ne 224).

826 Kepisni npununnu Oprawisarii O6’enxannx Hauiit, 6i0. yum. (mpumitka 825), Crarri 1 Ta 3.

827 KomuBentis Appuxancbkoro Cowsy Ipo 3aXWCT Ta CIPUSHHS BHYTPIIIHBO IepeMillieHnM
ocobam B Adpuni (Kammanbcbka KoHBeHIist) 6yma mpuitHaTa 23 5x0BTHA 2009 poky Ta
HabOpasa YnHHOCTI 6 rpysHs 2012 poky; craHOM Ha YepBeHb 2016 poky il 6y1o mifnucano
40 i paTudikosano 25 fepxxasamu-uneHamu Adprkancbkoro Corosy.

828 Yci moxymentnn MKUX fjocTymHi 3a mocumaHHAM: WwWw.icrc.org


http://www.icrc.org/
https://casebook.icrc.org/law/civilian-population
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwie8Le76fzrAhVBEncKHYE7BLoQFjABegQICBAB&url=https%3A%2F%2Fwww.icrc.org%2Fen%2Fdownload%2Ffile%2F72670%2Firrc_99_1.pdf&usg=AOvVaw2TgNT_hktOGk_gpWEavsgF
https://www.icrc.org/en/war-and-law/protected-persons/refugees-displaced-persons
https://www.icrc.org/en/war-and-law/protected-persons/refugees-displaced-persons
https://www.icrc.org/ru/war-and-law/protected-persons/refugees-displaced-persons
https://www.icrc.org/ru/war-and-law/protected-persons/refugees-displaced-persons
http://www.icrc.org/casebook/doc/case-study/protection-journalists-case-study.htm
https://www.icrc.org/casebook/doc/case-study/sri-lanka-conflict-vanni-case-study.htm
https://www.icrc.org/casebook/doc/case-study/great-lakes-region-armed-conflicts-case-study.htm
https://www.icrc.org/casebook/doc/case-study/great-lakes-region-armed-conflicts-case-study.htm
file:https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
file:https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
file:https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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II. TPOMAJAHUM JEPKABU-IIPOTUBHIUKA
HA TEPUTOPII CTOPOHMU, 11O BOIOE

1. 3axmmeHi oco6u, AKi MaIOTh CTATYC «IPOMAJISAH [lepP>KaBU-
MPOTUBHUKA»

Ha moyarky BiltHM TPOMaJIAHM OfHi€l CTOPOHN, 11O BOIOE, SIKi IPOKUBAIOTD
a00 IHIIMM YMHOM IIepeOyBalOTh Ha TEPUTOPIl MPOTUIEKHOI CTOPOHU, MO-
JKYTb OIIVMHUTHCA B 1y>Ke CKIaHIN cuTyanil. BoHy MOIIM 3amuImnTy fep>KaBy
CBOTO HOXODKEHHsI AeCATIITTAMI paHilie, {06 H0OYIyBaTy HOBE >KUTTS B
iHmIiv mepykaBi, i y 3B’A3KY i3 BilfHOIO MOKYTh HEOUiKyBaHO OTPMMATI CTATyC
«TPOMa/IsH Jiep>KaBy IIPOTUBHMKA» BiJl AepyKaBl, y AKiil BOHM IPOKUBAIOTb.
OpHuM i3 BifoMMX NpMKIafiB 11boro € npu6mmsHo 30 000 AIOHCHKMX IpoMa-
msH y Cronyvennx [tatax, siki Oynu 3aramoM iHTepHOBaHi mix vac Ipyroi
CBiTOBOI BiltHN, a TaKOX 67m3bK0 80 000 aMepMKAHCHKUX IPOMAISH SITTIOHCh-
KOTO IOXOIKeHH:A. [l TOro, 06 YHUKHYTH CepIIO3HMX T'yMaHIiTapHMX Ha-
CITifIKIB TaKMX 3ara/jbHMX 3aX0fiiB Ge3meku, YeTBepTa JKeHeBchKa KOHBEHITis
BCTAQHOBJIIOE PEXUM 3aXUCTY JyIA 0cif, sKi mepeOyBaOTb Ha TepuTOpil cTO-
POHM CYNIPOTMBHMKA, @ TAKOXX MalOTh CTaTyC «IPOMAJAH JIePKaBy IIPOTUB-
HMKa», a00 Y BUINAJKY, AKIIO Jiep)kaBa IXHbOTO IOXO/PKEHHs He MiTpUMYe
HOPMaJIbHi AUIVIOMATV4Hi BiITHOCMHM i3 TEPUTOPIa/IbHOIO EP>KaBOIo.

2. IIpaso Ha BUi3[ Ta mepeisy g0 iHIIOol fep>KaBu

IIpaso na eui30

HaitBaxmuBinmm mpaBoM, HaZaHUM 3aXUIIEHNM 0C006aM, € IPaBO 3a/INIIN-
TY TEPUTOPiI0 CTOPOHM, IO BOIOE, Bifipa3y Mic/A BUHMKHEHHS KOHQIIIKTY,
abo misHinre, mix yac BemeHH:A 60110BUX Aill. [Jep)xaBa i3 TepuTOpianbHOIO
IOPUCAMKIIEI0 MO>Ke BiJMOBUTH y BMI3Zi 3axmIieHol ocobu, AKIIo e byxe
cynepednTy ii «HalioHa/IbHUM iHTepecam».*? Lleit KpuTepiit 3faeThcs MWNp-
IIVM, HDX MipKYBaHHS «fiepXKaBHOI Oesnekn». PDakTUUHO, 3 OITIARY Ha KPU-
Tepill HalliOHA/IbHUX iHTEepeciB, fep>KaBa i3 TEPUTOPIa/IbHOIO IOPUCAMUKLIEI0
moria 6 JIETITUMHO BiIMOBUTICH 460 OOMEXNTH penaTpialito, HaIPUKIIaz
YOJIOBIKiB, fIKi € TPOMa/iAHAMM CTOPOHM CYIIPOTMBHMKA, IIPU30BHOIO BiKY,
HAyKOBLIiB 4y {HIIMX eKCIIepTiB, sKi Morm 6 3po6uty eeKTUBHNUIT BHECOK
y BilICbKOBI 3yCM/IIA CYIIPOTUBHMKA 200, MOXK/IMBO, HaBITh THUX JIOfEI, s
HOCTIiffHa HPUCYTHICTb MOTpiOHA Aep)kaBi i3 TepPUTOPIATbHOK HOPUCHUK-
i€ 3 ekoHoMivyHMX mpyunH.*’ TuM He MeHII, 3 OITIAAY Ha IOTEHLilH] Iy-
MaHITapHi HAC/IAKY HAAMIPHOTO BXXUTTSI 0OMEXYBaTbHIUX 3aXOfiB, CTOPO-

829 JKK IV, Cr. 35(1).
830 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 236.
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HI, 1[0 BOIOIOTb, IOBMHHI BUKOPUCTOBYBATY CBOE IIPABO BiIMOBUTHI Y BUI3/1
3aXumIIeHnx oci6 Bkpait 06epexHo. Y 6y/b-1KOMy BUIIAIKY, IPOXaHH: TaKMX
oci6 1po BMi3 NOBMHHI OyTH pO3IVIAHYTI AKOMOra MIBMAIIE Ta BiAIIOBITHO
IO HaJI©KHO BCTAHOBJIEHUX IIPOLIEAYP, KOTpi IOBMHHI IepenbadyaTyt MpaBo
Ha OCKap>KeHHs MTepBUHHOI BiIMOBM a00 Ieperiaf BiAIoBiZHNIM CyoM, a6o
apMiHicTpatuBHMM opraHom.®! Jl03BojeH] BMI3AM TOBMHHI 37i/ICHIOBATUCS
y 3a[I0BUIPHIX YMOBAX 3 HOIVIsIAY OesmeKy, ririenn, canitapii Ta xapayBaH-
HA, a Ti, KOMY HaJla€TbCs TO3B1M Ha BUI3[, IOBMHHI MaTI MOXIUBICTD OpaTu
3 co0010 KOWITY, HEOOXiNHI /14 IXHbOI IIOJIOPOXi, Ta «B PO3YMHMX MeXaX,
DOCTaTHIO KiJIbKiCTh pedeil Ta NMpeAMETIB 0COOMCTOro BXMUTKy»* 2. Xoya
3aXUIEHNM 0C00aM HaJAEThCs IPaBO B3SATH 3 COOOI0 TaKy YaCTUHY CBOTO
MaJlHa, AKY BOHJ MOXXYTb HECTU Y BJIACHUX PYKaX, 3aXO[J HalliOHaJIbHOTO
KOHTPOJIIO, KOTPi 3a3BIMYail BBOAATHCA Ha MOYATKYy KOHQIIIKTY, IMOBipHO,
3a00pOHATD eKCIOPT BENMMKIUX CyM KaIliTamy abo pyxomoro maitHa.*?

Ilepei30 0o inwoi oepicasu

3arasom, CTOpPOHa, 110 BOIOE, MOXKE 3aKOHHO IepeaBaTy 3axMIieHNX 0cio,
MPUCYTHIX Ha ii TepuTopii, iHII AepkaBi-yuacHuui YeTseproi JKeHeBch-
KOI KOHBEHIIi, iKa Ma€ 6a>kaHHA Ta MOXK/IMBICTh HaJaTy IM 3aXVICT, Ha AKUII
BOHM MaloTh IpaBo 3rigHo 3 MITL. IIpote, BifIIOBigHO [0 3BM4a€BOrO IPUH-
LuIy non-refoulement (Henpunycmumocmi npumyco8020 NOBEPHEHHS), 3aXU-
IieHi 0coOM 3a >KOIHMUX OOCTAaBUH He MOXYTb 6yTM IepefaHi fep>KaBi, Ha
TepuUTOpii AKOI BOHY MOXYTb MaTy IifICTaBM JJIS TOTO, 00 MOOOI0BATIC
HepecifyBaHHs 3a IXHI MOTITHYHI OMIAM 4 peIiriiiHi nepekoHaHHs.*
1151 3a60poHa He CTAHOBUTD MEPEIIKOT /151 penaTpiarii abo moBepHeHHs 3a-

835 a60 ma

XMIeHNX 0Cib Ha 6aTHKIBUIMHY MiC/Is IPUIVHEHHS 60ITOBUX Miif,
IXHBOI eKCTpajuIii Yepes 37I09MHM 3a 3BUYANHUM KPUMiHAIbHUM IIPAaBOM
Ta Ha IIiJICTaBi JOTOBOPiB IIpO BUAauy, HMiIICAHNX JJO IOYATKy KOHQIIIK-
Ty Sk i y Bumapgky oci6, no36asaeHNxX BOJi, BiIIIOBiTa/IbHICTD 3a 3aXUCT
0ci6, 3aKOHHO TIepeMillleHNX Ha TePUTOPilo iHIIOI fep>KaBy, IEPEXORUTD O
Iep>kaBM IXHBOTO HepeOyBaHHA Ha Bechb Iepiof] Imif BapTom. Takox, AKIIO
HpuiiMaloya iep>kaBa He BUKOHYe CBOI 30608’ s13aHHsA 3a MI'TI y 6yzb-sxomy
BAOX/IMBOMY aCIIEKTi, Jep>KaBa, 110 3IiJICHIOE TIepeMillleHHs, TIOBMHHA BXXMI-
TU e(peKTUBHIX 3aXO/iB /Is BUIIPABJIEHHs CUTYaLil abo 3abe3nedeH s Ho-

BEPHEHHsI 3aXMIIeHUX OCi0 IIij| CBOIO I0pUCAVKIif0.5Y

831 JKK IV, Cr. 35(1).

832 JKK IV, Crarri 35(1) Ta 36(1).

833 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 236.
834 JKKIV, Cr. 45(3).

835 JKK IV, Cr. 45(2).

836 JKKIV, Cr. 45(5).

837 JKKIV, Cr. 45(3).
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3. HepenarpiitoBaHi oco6u

IMosoomenns

HepemnarpiitoBani 0co6u, sIKi 3aMMIIAI0THCSA HA TEPUTOPIT IIPOTUIIEXKHOT CTO-
POHM KOHQIIIKTY, € 3axuieHMu ocobamn BifnosigHo no Yereproi JKe-
HEeBCbKOI KOHBEHIIil i KOpucTyoTbcsa noBHUM 3axucrom MITI. 3aranom, 3
TeAKUMU BUHATKAaMU, IXHA CUTYallid IOBMHHA i [jajli peryloBaTICA IIPaBOM,
IIJ0 3aCTOCOBYETHCA 10 iHO3eMHUX IPOMAJIAH y MUPHMIT 4ac. Y Oyab-AKOMY
BUIIAZIKY flepXKaBa i3 TepUTOpiaIbHOIO IOPUCAVKIIIEIO IOBIHHA 3a0e3I1e9nTH,
1106 3axuIieHi 0cob1 MOIIN IIepece/sITVCS 3 PaiioHiB, sKi 0COOMMBO mif-
IalThcsl Hebe3IeKaM BiifHM, TaK CaMo, SIK 1 MiCljeBe HacCeleHHs, TaKOX IM
MOBMHEH HAJaBaTUCh aHAIOTIYHUI JOCTYII 0 MEAVUYHMX MOCYT, COLlia/lb-
HOI JJOIIOMOTH i MOXX/IMBICTD 3HAWTH OIIa4yBaHy pobOTY, 11[06 MaTu 3MOTy
caMocCTiiTHO 3abesmedyBaru cebe.

3axuieHi 0cobu TaKOXX MOBMHHI MaTy [IPaBO Ha CIOBiAyBaHHS CBOEI perti-
rii, JYXOBHY IiZTPMMKY Ta OTPUMMYBaTH IiHJMBiflya/lbHy Ta KOJNEKTUBHY
HOIIOMOTY abo BuIUIaTH, HAAICTaHi iM IXHIMM GIUSBPKUMM POIMYAMHU, Jep-
’KaBOIO IXHBOTO ITOXOPKEHH, TeP>KaBOI0-TIOKPOBUTETHKOIO YN TOBAPUCTBA-
Mu 3 HafiaHHs gorromorn.®® fkino 3axoxm Gesrmexku Ta KOHTPOJIIO, BBeleH]
Tep>KaBolo i3 TepUTOPiaTbHOIO IOPUCAUKIIIEIO, TEPENTKOPKAIOTD 3aXUILeHIM
ocob6aM 3HAXOAUTH OIIadyyBaHy poOOoTy ab0 iHUIMM YMHOM MifTPUMYBATH
cebe, 1151 [lep>KaBa [TOBMHHA 3a0€3MeUNTH TAaKUX 3aXMIeHMX 0Cib Ta ixHix

YTPUMAHIIB HeOOXiJHOIO MiATPUMKOI0.5%

3arpumani 0co6y MOXYTb OYTI SMYIIIEH] IPALIIOBATI JIIIIE TIEI0 MipOIO, 1110
I TPOMAJIAHM IeP>KaBy TEPUTOPiaTbHOI OPUCHMKILiL, i IOBMHHI KOPUCTYyBa-
TVCSI TMMM CAMUMU YMOBaMM POOOTH Ta FAPAHTLSIMI, 11O CTOCYIOTHCSI OIIIA-
TY IpalLli, po60YOro 4acy, OfAry Ta ob6/ajHaHH:, HABYaHH: Ta KOMIIeHcallil
3a HellacHi Bumanku ta xBopo6u.’ IIpore, saxuineni ocobu, sKi € rpoma-
IsHAMU Jep>KaBy BOPOTa, He MOXYTb OyTH NPUMYILIEH] O BUKOHAHHA PO-

60T, 6e3mocepefHbO OB sI3aHO1 3 TPOBeeHHM BilfCbKOBUX omeparin.®!

3axoou 6esnexu

¥ mexax, scranosnenux MI'TI, nepkaBa i3 TepuTOpiaIbHOIO IOPUCANUKLIEIO
MOJKe BMMAraTiy BiJj 3aXUINEHNX 0Ci6 BUKOHAHHS 6ym>—;n<mx 3aXO0/IiB KOH-
TPOJIIO Ta O6e3IeKy, KOTpi BOHa MO>Ke BBaXKaTV HEOOXiIHVMM «B pe3y/IbTarti

838 JKKIV, Cr. 38 a 39(3).
839 JKK1V, Cr. 39(2).
840 JKK IV, Cr. 40(1) ta (3).
841 KK 1V, Cr. 40(2).
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BirtHN» .5 3araibHi IPUHININ, 1O PETYIIOIOTh 3aX0fy 6e3IeKn 1050 0cio
mif 3axmncToM YerBepToi JKeHeBCbKOI KOHBEHIIil, TAKOXK 3aCTOCOBYIOTbCSA B
nbomy Bumnagky. e osHadae, 1110 fiep>kaBa i3 TepuTOpiaNbHOIO OPUCAMKITIEIO
KOPYCTYETHCS 3HAYHOI0 CBOOOJ0I0 Y BUSHAYEHH] TUITY, CYBOPOCTI Ta Tp1Ba-
70CTi Aii 3aX0fiB, sKi BOHA YXBAIIIOE, 32 YMOBI, 1110 B Oyb- KMl 4ac OynyTh
NOTPMMaHi OCHOBHI rapanTii, mo HajgatTtbcsa MI'TI, i 3a ymoBuy, 110 >KOfiHi 3a-
xopu 6esnexn He 6Ly Th GBI CYyBOPUMI, HDK IIOCETIEHHS Y BUSHAYCHOMY
micui a6o inTepHyBaHH:.*® O6MeXyBaIbHI 3aX0AM MIORO 3aXMIEHUX OCIO
Ta IXHPOTrO MaJfHa IOBVMHHI OyTY CKacoBaHi SKOMOra IIBY/IIe Mic/IA 3aKiH-

yeHHs 00i10BuUX i34

HisHatucs 6inbme (I'poMagsaHu gep>KaBy NPOTUBHUKA HA TEPUTOPIl CTOPO-

HMI, IIIO BOKOE

) 845

Marco Sassoli, The concept of security in international law relating to armed
conflicts, in Cecilia M. Bailliet (ed.), Security: A Multidisciplinary Normative
Approach, Martinus Nijhoff, Leiden/Boston, 2009, pp. 7-23.

Ak 3aK0H 3axumac nio uac eitinu?

Cnpasa Ne 162, Epurpes/Ediomnis, PileHHs 1m0[0 iHTepHOBaHOTO IMBiNb-
HOT'O Hace/IeHH:A Ta IVBi/IbHOI BJIACHOCTI.

Cmpasa Ne 175, OOH, 3arpumaHHA iHO3eMIJiB.

Copasa Ne 185, MTKIO «IIpokypop npotn branikmdar.

III. MEIIKAHIII OKYIIOBAHUX TEPUTOPIN

VY curyaniax BilicbKoBOI OKyMallii AepkaBa, 10 BOIOE, 3/ilICHIOE BiliCbKO-
BUII KOHTPOJIb HAJl BCi€l0 ab0 YaCTMHOI TEPUTOPIl IPOTUIEXKHOI CTOPOHU
koHOmiKTY.5* Taka Maibke aOCOMIOTHA BIajia HaJl TEPUTOPI€0, iHPPaCTPYK-
TYpPOIO Ta HacelIe€HHAM JIep)KaB) CYIPOTUBHMKA B MUHY/IOMY IIPU3BOJM/IA
710 HaMOI/IbII YKaX/IMBMX 3/I0YMHIB. JIOCTaTHBO 3rajaTu IOJIITUKY JelopTa-
11ii, TOHEBOJIEHHA Ta BUHMIIEHH HaceleHHs, a TAKOXX PO3KPaJjJaHH:, 3TBaJl-
TYBaHHsA Ta iHIII 3/I0YMHM, BUMHEH] Jep)KaBaMy-OKYIIaHTaMyi B KOHTEKCTi

842 JKKIV, Cr. 27(4).

843 JKKTV, Cr. 41(1).

844 JKK1V, Cr. 46.

845 Yci moxymentn MKUX focTymHi 3a mocumaHHAM: Www.icrc.org
846 Jus. ImaBy 2.IV.


http://www.icrc.org/
https://www.icrc.org/en/document/how-does-law-protect-war-0
https://www.icrc.org/en/document/how-does-law-protect-war-0
https://www.icrc.org/en/document/how-does-law-protect-war-0
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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Konrponbro-nponyckunit myHKT B KyHerirpi (Tononu, mo okynosasi Ispainem), 2013 p. Po-
i 3i C1bO3aMM Ha 04aX NPOLAIOTHCA 31 CTy/IeHTaMM, IKi TOBEPTAKOThCA Ha 3aHATTA B YHiBep-
curet [lamacka.

Ipyroi cBiToBoi BiitHM, I[06 3pO3yMiTV HaraapHy HOTpeby B 3aXUCTi Bif-
MOBiTHMX TpyN HacesmeHHA. OKpiM TOTO, IO MEIIKaHII CTAl0Th KepTBaMM
6e3mocepenHix 3T0YNMHIB BIa/iy IIPOTUIEXXHOI BOIOIOYOI CTOPOHM, BiliCbKOBA
OKYyTIalliA MOXKe TaKOXX MaTy CK/IaJjHi IOPUMYHI Ta MOMITUYHI HACTiIKN 3a
mexxamu cepu nii MITL. 3okpeMa, BUNIAfKM TpUBaol OKyIaLjil 6e3 peanp-
HOI [IepCIIeKTUBY IX MOIITUYHOTO BPery/IoBaHHs a00 «TpaHchOopMaLiitHoi»
OKyTIalii, CIIpAMOBaHOI Ha 3MiHy MiCIeBOi IOMITUYHOI CUCTEMU, MOXYTb
CYTTEBO JecTabiIi3yBaTy CyCIiNbCTBO i IPU3BECTH IO TPUBAIUX CTPAKAAHD
Be/MKOI KinbKOCTi mopett. CyJacHe IpaBo OKyMalii — Take, AKMM BOHO Bi-
mobpaxeHe y laaspkilt kouBennii IV, Yersepriit JKeHeBcbKilt KOHBeHIT Ta
JonaTkoBOMY IPOTOKOII I, — He CTaBUTD Iijf NMTaHHA 3aKOHHICTb BiliCbKO-
BOI OKYallil, ajle BU3HA€ aKmu4Hy BIaLy lep>KaBU-OKYIIaHTa Ta BPAaXOBYe
1i 3aKOHHI iHTepecu IIOJZO BCTAHOBJIEHHs Oe3meky. BogHouyac, BOHO CIpsi-
MOBaHe Ha Hef[OMYIIeHHs BHECEHHs HeOOIPYHTOBAHNUX 3MiH 10 BHYTPIIIHIX
0COOIMBOCTeI XXNUTTS HA OKYIIOBAHII TEPUTOPIi, Ha 3aXUCT i MEIIKAHIIIB Bift
CBaBIIBHUX pillleHb Ta IIPABOIOPYIIEHb, & TAKOXX HA 3a0€3IIeUeHHs IM MOX-
JMBOCTi BECTH AKOMOTa Oi/IbIIl HOpMasIbHE KUTTA.

G. Kavalerchik/ICRC
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1. JlepskaBa-OKyNaHT AK TUMYAacoBa BIaja de facto

(a) BigmoBigampHICTH 32 rPOMAACHKMIT MOPSMOK Ta Oe3meKy
laaspki KOHBEHIil ONMCYIOTh OCHOBHY pOJIb Ta 000B’I3KY JepKaBU-OKyIIaHTa
TaK: «3 (GaKTUYHMM HePeXOfoM BJIajM Bifi 3aKOHHOTO YPSAAY IO PyK OKYIIaH-
Ta, OCTaHHi 30008’ A3aHMIT BXXUTY BCIX 3a/IEKHMX BiJ] HbOTO 3aXOMiB [JI TOTO,
1100, HACKI/IKY 1ie MOYK/IUBO, BITHOBUTY i 3a6€3Me4NTI IPOMa/IChKIIT TOPSIOK
i cycninbHe XUTTA, JOTPUMYIOUNCh iCHYIOUMX y KpaiHi 3aKOHIB, 32 BUHATKOM
BUIIZIKIB, KO/ L[bOMY 3aBa)KaloTh Herepe6opHi ob6cTaBuHm»*. OTxe, mpo-
TATOM BCHOTO IIepiofy OKyIAIil lep>KaBa-OKYIaHT de facto 3aMiHIOe 3aKOHHMIT
ypax (ane 6e3 mepenadi CyBepeHiTeTy) i Ma€ 3aKOHHe IIPaBO Ta 0OOB’SI30K 3a-
Oe3redyBaTy rpPOMAJICHKIII TOPSIZIOK Ta Oe3IIeKy BifIIIOBIIHO J0 BKe YMHHIX Ha
1iit TepuTopii 3aKoHiB. 3HaYHi 0OMeXKeHH BT/ IepXKaBU-OKyIIaHTa IOPiBHA-
HO 3 3aKOHHMM CYBEPEHOM 3a00POHAIOTD 3alIPOBA/PKEHHSA IOCTINHUX 3MiH 10
coljianpHOI, femorpadiuHoi, reorpadiqHoi, HOMTUYHOI Ta €eKOHOMIYHOI CTPYK-
MIYHVIX PecypciB 3 METOIO OTPYMAHHs IPUOYTKY Ta 6y/b-siKe iHIle 3Ai/ICHeHHS
HOBHOB@XXEHD, LIO CyIepeyaTh il 060B’sI3KaM ILI0Z0 OKYIIOBaHOI TepUTOpIil Ta
il MelKkaHIIiB. 30KpeMa, 5K 6710 3a3HaYEHO, lepyKaBa-OKyIIaHT He MO)Ke BCTa-
HOBJIIOBATH YKOPCTKIIII 3aX0nu 6e3meKt, HK ITOCeTIeHHsI Y BUSHAYeHOMY MiCIii
a60 iHTepHYBaHHS [/IA1 3aXUILEHNX OCi0, SKi 3HAXOAATHCS Mif I KOHTpoTeM.*
ITifcymMoOByI04N, 3a3HAYMMO, 110 IIPABO OKYIALii MOXKHa Oy/10 6 ommcary sK
IPABOBUII PEXNUM, CIELiabHO PO3POOIEHNIT [/IsI TUMYACOBOIO YIIPABIHHS
TePUTOPiAMN, IO HA/MEXXATh Jep)KaBi CyNPOTUBHUKY. Bynb-aKi mocTiiii sMi-
HI, BHECEH] B IIPABOBUIA Ta IOITUYHNIA YCTPiil OKYIIOBAHOI TEPUTOPIi, MAIOTh
IPYHTYBATICA Ha YMHHOMY MUPHOMY JOrOBOpi a60, Y BUHATKOBMX BUIIAJIKAX,
Ha pesortonii, mpuitHATilt Papgoio besnexu OOH, BignosigHo 1o i 0608’ 13Ky
OO HMiATPYMAHHA a00 BiJHOB/IEHH MDKHAPOJHOIO MUPY Ta Oe3MeKn.

(6) BipmoBigamBHICTD 3a ep>KaBHe yIPABIiHHA Ta HAAHHSA IHOCTYT
Oxpim 3abesmedeHHs IPOMAACHKOTO TOPSAKY Ta Oe3IeKy, Aep>KaBa-OKyIIaHT
TAKOX Hece TIOBHY BifITIOBIa/IbHICTD 3a MOCTilHe (GYHKI[IOHYBaHHS JeP>KaBHIX
YCTaHOB Ta CIy>KO Ha KOPUCTb HaceJIeHHs HAa OKYIOBaHil Tepuropii. [lepka-
Ba-OKYIIAHT IIOBJMHHA [IOBHOIO MipOI0 BUKOPUCTOBYBATH 3acO0M, JOCTYIIHI 1if,
11106 320€e31e4NTI LMBi/IbHE HaCeTeHHs OCHOBHMMM e/leMEHTaMU, HeOOXiHIMM
IUISL I10TO BYDKVMBAHHS, TAKMMM SIK ITPOJIOBO/IbYI TOBAPH, MEMYHI 3ac00M, OMIAT i
npurynok.* IlogiOHUM YmHOM, y crniBIIpani 3 iep>kaBHUMM Ta MiCIIeBUMU Opra-

847 Taasbke nonoxerHs, Cr. 43. EkcriepTy 3arajzioM 3TOAHI 3 TUM, IO Lje IOJIOXKeHHs], Bio6pa-
KeHe y (ppaHITy3bKOMY TeKCTi, HAK/Iajla€ Ha JIepXKaBy-OKyIaHTa 30008’ A3aHHA «BiJHOBUTH
IPOMAJICBKIII OPSIJIOK Ta TPOMA/ISIHChKE XKIUTTSI», 3HA4eHHsI IKOT0 Habararo Iplie, HiX
TepMiH «TpoMajicbKa 6esneka», KOTPHiT BUKOPUCTOBYETHCS B aHIIOMOBHIIT BepCil JOKyMeH-
ty. Ius. MKYX, Oxynauis ma inwi popmu ynpaeninus, 6io. yum. (mpumitka 80), c. 56-57.

848 Jus. [masy 5.I11.

849 JKK 1V, Cr. 55; AIT 1, Cr. 69(1).
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HaMJ BJIajiy, BOHA [IOBVMHHA 3a0e3IedyBaTy i1 MiTPUMYBATH ALAIbHICTD CITyX0
Ha/JaHHSI MEIMYHOI JOIIOMOT', OXOPOHY 3[0POB’s1 T JOCTATHIIT piBeHb ririern,*
CIIPISITY HATIEXKHOMY 3100y TTIO OCBITH Ta AOT/LIAY 3a AITbMI®™ 1 JO3BO/IATH Ha-
JaHHA TYXOBHOI MATPUMKI® Ta TyMaHiTapHOI OMOMOTM™’ Ha OKYTIOBaHill Te-
putopil. [lep>kaBa-OKYIIaHT TaKOX MO>Ke 30Mpatyl IIOfaTKM, MUTO Ta IUIATy 3a
MIOC/IYTY, BCTAHOBJIEHI MiCLIEBUM 3aKOHOJABCTBOM BiJl iIMEHI OKYIIOBAHOI JIepyKa-
BI, IIPOTE BOHA ITIOBMHHA BUKOPMCTOBYBATH TaKIMIl JOXIi[ /I OpPraHisalil >KUTTA

Ha OKYIIOBaHiit Tepuropii Ta B ii iHTepecax.®

(B) IloBara gepxaBHUX CTy>KOOBIIiB Ta CynpmiB
Bsarani, fep)kaBHUM IOCaoBUM 0co0aM Ta CyAAsM Ha OKYIIOBaHiil Tepu-
TOpii Cc/1ify ZO3BOMMTY 30€perTy CBill CTATyC i IPOLOBKYBATI BUKOHYBATH CBOI
060B’13KM Ha CIyXX01 3a7/1s1 TOOPOOYTY MeLIKaHILIB 6e3 HeHaeXHOro BTPY-
4yaHHA a00 sanAkyBaHHA’® Hampuknan, YerBepra KeHeBcbka KOHBEHIIis
nepenbadae, 110, SKIO KPUMiHAIbHI CyAM HAa OKYIIOBaHiil TepUTOpil He CTBO-
PIOIOTD HEPEIIKOT A/isl eheKTUBHOTO 3/IiiiCHeHHsI TPAaBOCYALsA a60 IIOBHOTO f10-
TpumaHHA MITI fiep>kaBor0-OKYIIaHTOM, BOHM IIOBMHHI ITPOJOBXYBATy BUPi-
LIYBaTH BCi CIIpaBM IIPO 3/I04MHY, BYMHEH] 3aXMIIeHVMY 0CO0aMIL BiIIIOBiTHO
IO MiCI[eBOTO 3aKOHORABCTBA.5® OMHAK, AKIIO fiepyKaBHI M0CagoBi 0cobu Ta
CYIZi yTPUMYIOTbCS Bijf BUKOHAHHA CBOIX (PYHKIIiI i3 MipKyBaHb COBiCTi, BOHU
He IIOBMHH] Oy Ty IiggaHi caHKIiAM ab0 3aX0faM NPUMYCY UM JUCKpUMiHAIl.®’
Ilest mpuHIMI MicTUTDb ABa BUHATKM. [lo-Tiepiie, feprkaBa-OKyIaHT 36epirae
3a o000 IIPaBO BYMAraty Bifj iep)KaBHMX CTy>KOOBIIB Ta Cy//iiB BUKOHYBATI
CBOIO POOOTY, SIKIIIO BOHA € «HEOOXiTHOM I/Is 3abe3IedeHHs NOTpebd OKyIa-
1iitHol apMil abo 11 Ha/le)XHOro 3abe3IeueHHs HaceJIeHHs OKYIIOBaHOI Kpai-
HJ KOMYHA/IbHMMU IIOC/TyTaMy, IIPOfIyKTaMy Xap4yBaHHs, KUTIOM, OfIArOM,
TPAHCIIOPTOM Ta MeRUYHMMH Mmocayrami».*s [o-mpyre, mepkaBa-OKyIIaHT
MOXKe [TV BUCHOBKY, 11O e(eKTHBHEe BYKOHAHHA CBOIX 000B’s13KiB 3a MITI
BIIMArae 3BUIbHEHHSI IePXKCTy>KOO0BLIIB Ta opranisariii BracHoI agMinicTpanii ta
cynis.* [Ipore B fiiiCHOCTI OKyTIaLiiHi cyIN, AK IIPaBIIIO, BiICTOPOHIOIOTH Bix
0060B’sI3KIB JI1IIe fepy)KaBHIX YMHOBHIUKIB Ta {HIINX HOMITHYHYX ALT4IB 1 Ipo-
TOBXYIOTb IIOK/IAJATUCA Ha MICLIEBUX CIY>KOOBLIB y CIIpaBaX HEHOJITIYHOTO

YIIpaB/IiHHA Ha OKYIIOBaHiil Teputopil.*®

850 JKK IV, Cr. 56(1); OIT L, Cr. 14(1).

851 JKK 1V, Cr. 50.

852 JKK1V, Cr. 58.

853 KKV, Crarti 59-63; 3MITI, Hopma 55.

854 Taaspke nonokeHH:, Cr. 48.

855 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 304.
856 JKK IV, Cr. 64(1).

857 JKK IV, Cr. 54(1).

858 JKK IV, Crarri 51(2) Ta 54(2).

859 JKK 1V, Cr. 54(2).

860 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 308.
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2. 3axmucT MemKaHIiB

[Tonosxennss MITI, crierjianbHO po3po6ieHi [jist peryoBaHHs CUTYALLil, OB 5-
3aHMX i3 BUIIQJIKaMJ BiliCbKOBOI OKYIIallii, MO>KHa 3HaliTy, Hacammepen, B la-

aspkiit koHBeHIii IV®*' ta Yersepriit JKeHeBCbKiil KOHBeHIII,*

ITOIIOBHEHUX
OKpeMuMI NonoxkeHHAMM [logarkoBoro mporokony 1% Y Toit yac, sk [aaspke
HOJTIOKeHHsI 3aXMIIA€ HaCeJIeHHs Ha OKYIIOBaHill Tepuropii 3aramom,* Yersepra
JKeneBcbka KOHBeHIIis1 6a3yeThCsl Ha KOHIEMI «3axyIeHol 0co6u», 10 0X0-
IUTI0E BCIX OCi0, IIPUCYTHIX HA OKYIIOBAHMX TEPUTOPIAX, 38 BUHATKOM: ) TPO-
Ma/IH JIep>KaBy-OKYIIaHTa Ta ii COI03HMKIB; 6) oci6, siKi MaTh IPaBO Ha CTaTyc
BiitcbKOBOMOMOHEHNX.**® TaK0OX 710 1€l KaTeropil BXOIATD 3axuiieni ocobu, odi-
I[iI/THO BM3HaHI ODKEHIAMI, He3a/IeXXHO Bij| iXHbOI HallioHanbHOCTI.5* HesBaska-
104Y Ha Te, L0 BiAMOBixHI chepy 3aX1CTy He € OTHAKOBMMM J/L TAKUX Pi3HMUX
Kareropiit oci6, po3surtok ssudaesoro MI'TI ta mpasa mpas mrofyay 3 9acis [Ipy-
roi CBITOBOI BilfHI 3p06WIN 11i BiAMIHHOCTI IPAKTIIHO HECYTTEBUMIL

(a) TymaHHe NOBOMKeHH:
ITonax cro pokiB ToMy B [aaspkiit KoHBeHLii IV yxxe 6ynu BcTaHOB/IEH] BU-
MOTH IIIOJO TOBAry 10 MENIKaHIIB OKYIIOBaHMX TEPUTOPIil Ta iXHHOro Maii-
Ha, IXHDPOI CIMEITHOI YeCTi i IpaB, a TAaKOX IXHIX PEriiiHuX IepeKOHaHb Ta

CITy>KiHHA,*

1070 3a00POHM KOJIEKTMBHOTO ITOKAPaHHS «I0 BCbOTO Hace-
JIeHHA Yepe3 [iil OKpeMIuX 0cib, 3a sKi He Mo>ke 6yTu mependadeHa comifapHa
BifITIOBifa/IbHICTD HaceneHHs» . CporonHi saranpHe 30008 sI3aHHA 10O Iy-
MaHHOTO ITOBOIKEHHA Ta HeUCKpUMiHallii, mofgaHe B YeTBepTilt JKeHeBCbKil
KOHBeHIIil Ta JIofaTKOBOMY IIPOTOKOJII I, CTOCYEThCA HaceleHHA OKYIIOBAHMX

TepUTOPiit Tak camo,*”

SIK 1 KOHKpeTHi 000B’ 513K, 3a00pOHY Ta rapaHTil, 1110
BUIUIMBAIOTH 3 1[bOro 30608’ 13aHHA."" Tomy cydacue MI'TI, mio peryiioe nu-
TaHH: BiJICbKOBOI OKYyIIallil, He MiCTUTb OKPEMOTO i TBEP/>KEHHSA LVIX OCHOB-
HUX TapaHTill, a 30Cepel)KYETbCA Ha JOTATKOBMX IAPaHTIAX, 1[0 CTOCYIOThCA
KOHKPETHUX YMOB OKYIIOBaHUX TEPUTOPINi, TAKUX AK HEJOTOPKAHHICTb IIPaB

i mep)KaBHOI IPUHAIEKHOCT] MEIIKAHIIB, 3a60pOHa BHECEHH eMorpadid-

861 Taasbke nmonoxxeHHs1, Crarti 42-56.
862 JKK IV, Crarti 47-78.
863 [II I, Crarti 44(3), 63, 69, 73 Ta 85(4)(a).

864 BignosigHi HopMu [aa3bKOro Moa0XeHHA CTOCYIOTbCA «MEIIKaHIIiB» (Crarri 44, 45 Ta 52),
«HacenerHs» (Cr. 50) Ta «ocoi6» (Cr. 46).

865 JKKIV,Cr. 4.

866 [III, Cr.73.

867 Taasbke nonoxkeHHs, Cr. 46(1).

868 Taasbke monoxkenus, Cr. 50.

869 XK1V, Cr.27(1) ta (3); I I, Ct. 75(1); 3MI'TI, Hopmu 87 Ta 88.
870 JKK 1V, Crarri 27-34; T I, CraTTi 72-79.
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HIX 3MiH 1 3aXJICT IPMBATHOI Ta Jep>KaBHOI BIACHOCTI, @ TAKOX MiTPUMaHHsI
[IPABONOPSZIKY Ha TEPUTOPLIX, IO [epeOyBa0Th Iif BilIChKOBOIO OKYIIALI€EI0.

(6) IIpaBa, 060B’s3KM Ta BipHiCTh HaceTeHHS

Heoomopxanicmv npaé ma nemoxnusicmov 6i0mosu 6i0 npas

Y curyanisx okynanii 0Co6/IMBOro 3HaueHHs HabyBa€ 3aXVCT HACE/IEHHS Bift
cripo6 iep>KaBU-OKYIAaHTa 3I0BXXMBATY CBOEIO BJIAJIOI0 Ta BHOCUTY 3MiHU
70 TOJIITUYHOIO CTATYCY, CTPYKTYPMU Ta iHCTUTYILi/l HA OKYIIOBaHIill Tepu-
TOPIl, K 32 JOIIOMOTOK OJJHOCTOPOHHIX aKTiB, TaK i Ha OCHOBi BUMYLIEHUX
IOBOCTOPOHHIX yTOfl 3 OKYIIOBaHOIO iep>kaBoro. Tomy Yersepra KeHeBcbka
KOHBEHIIifl MiJKPECIIOE, 10 JKOIHA YIrofia, yK/IaZleHa MK CTOpOHaMu, 1O
BeyTb BillHY, aHeKcis abo iHIIi 3MiHN B pOOOTI yCTAaHOB 4N YPsIy HA OKY-
[OBaHIil TepUTOPii, He MOXKe 1M030aBUTH i MENIKAHIIB IepeBar, Ha/JaHnX
Konsenriiero.*”! Takox 3axmileHi 0co6u He MOXXYTb BiJMOBUTHUCA Bif ycix
ab60 yacTMHU IIpaB, HajaHux iM YeTBepToio JKeHeBChKOIO KOHBEHIIEW a60
3a 6YIb-KMMU CIIeLiaTbHIMM YTOAaMI MDK CTOPOHAMI, 1110 BOITb.*

0606’5130K nidKopAMUCS a noeaza 00 8ipHOCMi HACETEHHS

Kpim Toro, xo4ya MelIKaHI[i OKYIIOBaHOI TepUTOPii 30008 A3aHi MiFKOPSTUCS
de facto BIagHUM CTPYKTypaM fiep>KaBu-OKYIIAHTA, BOHY He MAIOTb 000B’s13-
Ky BipHOCTi. OTXe, IX He MO>KHa 3MYCUTH IPUCATATH Ha BipHICTDb JeprKaBi-
OKYIaHTY,¥? CIIy>kMTH B aBax il 36 poitHuX cut a6o JonoMbKHUX cv,™
HagaBaTy iHpopManioo mpo 30poliHi cuam abo 3acobu 3aXMUCTy OKYyIOBa-
HOI mepxaBn.’” [lep)kaBa-OKyIaHT He MOXKe aHi BUKOPMCTOBYBATHU TUCK 4N

abo

IIpomaraHyy, CIpsIMOBaHi Ha 3abesmedeHHs [OOPOBIIbHOrO HaboOpy 6iiiLiB
IO OKYIAIITHUX cWLY¢ aHi CBiJOMO 00MeXXyBaTy MOXK/INBOCTI IIpaljeBIall-
TyBaHH: Ha OKYIIOBaHIll TepuTOpii A/IA TOro, W06 CIIOHYKATU >KUTEB 1O
pobotu Ha cny>x6i i€l gepxann.”’” 3 1iel )k IpUYNHM 3axuILeHi 0coOU He
MOXXYTb OyTH IIpuUMYIIeHi 1o 6yab-sAKoi mpali, sika 30608 a3yBaa 6 ix oco-
6mcTo 6paTy y4acTh y BiliCbKOBMX OIlepallisx IPOTI CBOE] BIACHOI AeP)KaBIL,
TAKOX He MOXKHA 3aCTOCOBYBATI CHIIY ML MATPUMAHHS OesIeKy mpyuMi-
Il[eHb, [ie BOHN BUKOHYIOTh IIOK/IAJIeHy Ha HNMX POOOTY, He MOXKHA IIPUMY-
IIyBaTy ix OpaTy y4acTb B OpraHisanifx BilicbkoBOro abo HamiBBiICbKOBOTO

871 JKKIV, Cr. 47.

872 KKV, Cr. 8.

873 Taasbke monoxkenus, Cr. 45.
874 JKK 1V, Cr. 51(1).

875 Taasbke nonoxxkenus, Cr. 44.
876 JKKIV, Cr.51(1).

877 JKKIV, Cr. 52(2).
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xapakrepy.*”® 3arazom, Haka3 PO TPYHOBY OBMHHICTb MOXKe OyTU BUaHMIT

KOMaHJVMPOM OKYIIOBaHOI MicLieBOCTi,*”

10 JOIYCKAEThCA JIUILE JIA 3aXM-
IIeHMX 0Ci6 BikoM cTapire 18 pokiB, a TAKOX /MIIe 3a TAKUX YMOB He0OXifi-
HOCTI: (a) i motpe6 okynauiiHoi apmii a6o (6) A1t KOMyHa/IBHUX CIYK60
a6o (B) [/ HaJAHHA DKi, IPUTYIKY, OJATY, TPAHCIIOPTY 00 BCTAHOB/IEHHS
HAJIeKHOTO PiBHS OXOPOHU 3[0POB’sI HACE/IeHHsI OKYIOBaHOI fepxaBu.*’ Y
BCiX TaKMX BUIIAJIKaX TPY/0Ba IIOBMHHICTD TOBMHHA 3/i/ICHIOBATICA Ha OKY-
HoBaHiil TepuTopii Ta BinmoBimaTy (Pi3MYHUM, a TAKOX IHTETEKTyaIbHUM
MOXXTMBOCTAM KOXHOTO. IIpalliBHMKM NOBMHHI OTPUMMYBATH CIIpaBeJIN-
BY 3apOOITHY IIaTy i KOPUCTYBATUCh YMHHVM TPYHLOBMM 3aKOHOZABCTBOM
OKYIIOBAHOI iep>kaBy, 30KpeMa, IJ0fj0 FapaHTiit 3apo6iTHOI I/IaTit, BCTAHOB-
JIEHHsI CTA/IOro po60ovoro vacy, HajjaHHs 00/IafHaHH, TOMIePEeRHbOI HiATO-
TOBKM Ta KOMIIEHCAIIil 32 HelllaCHi BUMIAKM Ha BUPOOHMUIITBI Ta XBOPOO6M.*!

(B) 3ab6opona mepemilnjeHHs, JenOpTaLil Ta KOMOHI3aLil

3abopona nepemiujenna ma denopmauii

Ile opHiero Hebe3MEKO0 B CUTYALIIX OKYMALIi € Te, IO ep>KaBa-OKyIaHT
BHOCUTD 3MiHM B feMorpadiuni nmpouecy, KOTpi CIpUAIOTH 1i TepuTopiaib-
HUM 260 IO TUYHUM aMOiLisaM, repeyciM 3a JOIIOMOTOX0 JeTIOPTALIil Ta I1e-
peMillleHHA Hace/leHHA Ha OKYTIOBaHill TepuTopii. 3BaXkarouyu Ha BendesHi
CTpaKHaHHsI, CIIPMYMHEH] JeNopTallie€lo MiIb/IOHIB LIMBIIBHUX OCI0 mif Yac
Ipyroi cBiToBoi Biithu, YeTBepTa JKeHeBcbKa KOHBeHIIiA Ta 3BuyaeBe MITI
Ha CbOTOf{HI a6COMIOTHO 3a00POHSIIOTD SIK IHWBIAya/[bHI TAaK i MAcoBi Ha-
CUJIbHMIBKI Ilepece/leHHA Ha OKYIOBaHill TEPUTOPii, a TaKOX JIeNOpTalilo
3aXUINEeHUX 0Ci6 (BKIIOYHO 3 0cobaMy, AKi mo30asiieHi BOi) 3 OKyIIOBaHOI

TEPUTOPIl, HE3aJIEXKHO BiJj MOTUBIB i IyHKTY HpI/ISHa‘{eHHH.ssz

Bunsmox 0ns mumuacoeoi eeaxyauii

Tum He menm, Yerepra YKeHeBcbKa KOHBEHIIisl BU3HAE, 1O JUIA BCTaHOB-
JleHHs1 OesIleKM HacelleHHsA abo 3 HeoOXiHUX BiiiCPKOBMX MipKyBaHb MOXe
3HaIOOUTICA OBHA a00 YaCTKOBA €BaKyallisl TepUTOPIi Ta MOYKe HAaBiTb CTATH
HEMMHYYUM TYMYACOBe MepeMillleHHs 3aXMIIeHnX 0Cib 3a MeXXi OKYIIOBaHOI
TepUTOPiL. 3a TAKMX BUHATKOBUX OOCTaBMH [iep>KaBa-IIOKPOBUTEIbKA TOBIH-
Ha 6y Tu poiHgopMoBaHa PO Iie Ofpasy Mic/s IOYATKY eBaKyaLii un mepemi-
meHHs,* a Bci 3amydeHi ocobu MOBUHHI 6y TV TOBEPHYTI Ha CBOIO TEPUTOPIIO,

878 JKK IV, Cr. 51(2) ra (4); [aasbke nonoxxkenus, Cr. 52(1).
879 Taasbke monoxkenns, Cr. 52(2).

880 JKKIV, Cr. 51(2).

881 JKK1V, Cr. 51(3); 3MITI, Hopma 95.

882 JKK 1V, Cr. 49(1); 3MITI, Hopmn 129 ta 130.

883 JKKIV, Cr. 49(4).



LUBINIbHI OCOBU HA TEPUTOPII, WO 3HAXOAUTbCA NIJ KOHTPOJIEM CUJN CYMPOTUBHUKA

273

11051HO 60110Bi Ail B 11bOMY paitoHi 6ynyTs npumyHeni.* ITix qac 6ynb-s1Koro
HepeMillleHHs 3aXUIeHNX 0Ci0 3 HUMU MOTPIGHO TOBOJYUTIICS IYMAHHO i 3a-
OesmevdyBary Ix HEOOXITHOIO DKET0, BOOK0, OfIATOM Ta MEIYHOIO OIIOMOTOIO0.
Kpim Toro, cify BXXMBaTH BiAIIOBIIHNX 3aMI0O6DKHIX 3aXOMiB ISt rapaHTyBaH-
H# IXHDOI Oe3IIeKy Ta 3aI00iraHHA PO3/IyKH 3 pofuyaMu.®s

Bunamxu w000 006p0osinvHo2z0 nepemiugeHH ma 6uiz0y

Mera 1€l 3a00poHM HifIK He HOJIATaE B TOMY, 00 3axullleHi oco6u He MOIN
Bi/IBHO IlepecyBaTHCh Ha OKYIIOBaHill Tepuropii abo B3arami moxuparu ii. Lle
B@)X/IMBO, OCKITIBKM 3aXMIIeHi 0CO6M MOXKYTD 3a BIACHMM Oa>KaHHAM IIyKaTy
IPUTY/IKY Bif Hebe3IeK BifiCbKOBUX Ollepaliiil B IHIIMX pajloHaX Ha OKYIOBaHil
tepuropii. KpiM Toro, iHo3eMHi rpoMaisiHI MOXYTb BUCTIOBUTI OaXKaHHS IOf0
3MiJiCHEHHS pemnarpiariii, a TPOMa/STHM OKYIOBAHOI JepKaBy, MOX/INBO, OyIn
TififaHi e THIYHIl 411 MO TUYHII AYCKpUMiHALii ab0 Iepec/TiTyBaHHIO A0 OYaT-
Ky OKyTarii, a60 MOXXyTb MaTH iHIII 3aKOHHI MiffCTaBM [/IsL TOTO, I[00 TOKMHYTI
BinmosigHy Tepuropir.®* Tomy UerBepTa JKeHeBcbKa KOHBEHIIist He 3a60POHSIE
H0OpPOBIIBHMIT BUI3/ 3 OKYIIOBAHOI TepUTOPil 3axuIeHnM ocobam 6yb-s1Kol Ha-
I[iIOHA/TbHOCTIi; BOHA HABITh 3a6e3neqye TUX, XTO HE € TPOMAJAHAMI OKYIIOBAHOI
Tep>KaBy, IIpaBOM Ha BMI3J, i3 BKa3aHOI TePUTOPIi, HA BiIMiHY Bifl 3aXUILEHUX
0cib, 1o € rpomajHamMy Boo4oi cTtopoHn.®®” KoHBeHIIis TakoX Iepefbadae,
1O Jiep>KaBa-OKYIIAHT, KPiM BUIAAKiB, HEOOXiHMX I MIATPUMAaHHA Oe3IeKy
Hace/leHHsA ab0 3 HaraJbHUX BillCbKOBUX MipKyBaHb, He MOXKE 3aTPJMyBATH 3a-
XMIIEHVX 0ci6 y pailoHaX OKYIIOBaHOI TepUTOPil, KOTPI MARAITHCS OCOOMMBIM
Hebe3mekaM Bif 601toBux it GakTYHO, BOKIYI CTOPOHN MOBMHHI HaMara-
TICS €BaKYIOBATH OTOUEH] TepuTOpii Ta paitoHu mif 06/10ro0™ i gatu npuTymox
890

JacTMHI HaceleHHs B Ge3nevHnx 30Hax® abo B HeifTpanisoBaHNX 30Hax™' mo-

Il Bifj iXHbOTO 3BMYAIIHOTO MiCLisl IPOKMBAHHS.

3abopona xononizauii

MITI Takox abCOMIOTHO 3a0OpOHSE AeNOopTaniio abo IepeMilleHHs Ya-
CTMH BJIACHOTO LIVBIIPHOTO HACe/eHHs OKYNAILilfHOI BIafil HA OKYIIOBAHY
Tepuropi.*? 1] 3a6opoHa mprsHadeHa [iist 3ar06iraHHs KO/OHi3aii oKy-
HOBAHUX TEPUTOPIil TPOMaJsSHAMU Jep)KaBU-OKYNAHTA Ta IOCTYIOBOTO
BCTAQHOBJIEHHA «(DaKTMYHOI CUTyalil Ha MICIAX», IO MOXe IIPU3BECTH [0

884 KKV, Cr. 49(2); 3MITI, Hopma 132.

885 JKK 1V, Cr. 49(3); 3MI'TIL, Hopmu 105 ta 131.

886 J.S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 279.
887 XKV, Cr. 48.

888 JKK IV, Cr. 49(5).

889 JKKIV,Cr. 17.

890 XKV, Cr. 14.

891 JKKIV,Cr. 15.

892 KK 1V, Cr. 49(6); 3MITI, Hopma 130.
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aHeKcii niei Tepuropii. BigoMmit BUnajlok — e JaBHO iCHyIOYa i3painbCcbKa
IIOJIiTMKa OpraHisallil moceieHb /14 NeBHUX YaCTHUH BJIACHOTO HACe/IeHHA Ha
OKYTIOBaHill manecTuHChKiN Tepurtopii. MKYX nocnigoBHO BBaXKaB, IO 1A
noniTuka € ABHUM nopyieHHAM MI'TI i mae cepiio3Hi rymaHiTapHi HacTifKK

IPOTArOM fecsaTupiy.®

3. 3axucr MaiiHa

(a) 3aranpna 3a00poHa PO3KpaJaHHA Ta SHUIEHHS MailHa

SIx mpaBwyIO, KOMM TepUTOpis OKyMmoBaHa, Bcs 1i iHdpacTpykTypa, 1 Hace-
JIEHHA Ta IIPMBaTHA BJIACHICTD 1i MEIIKaHIIiB MOTPAIIAIOTD O PYK apMii Cy-
npotusHuKa. [IpoTArom Bciel icTopil BifiHM CBaBi/IbHI [Iil 3 METOI ITOMCTH,
rpabexiB Ta pyiiHyBaHHS MapOAepPChKIMI APMisIMI CIIPIYMHIIIN KOTOCA/IbHI
CTPK/JAHHSA CEPEI LIMBIIbHOTO HACEIEHHS, 1110 TIBKY IIOripIINM/IO IIKOAY, 3a-
NIOAiAHY BiJIHOXO, i CTBOPWIN IIEPELIKOMM HA LULAXY /IO BifIHOB/IEHHS, PEKOH-
CTpyKIii Ta MoxxmBoro nmpumupenH:A. Tomy, MITI ogHosHauHO 3a60poH:IE
PO3KpajjaHHs OYAb-SAKOro MalfHa, He3a/Ie)KHO Biff TOTO, HAJIOKUTh BOHO IIPU-
BaTHUM ocobam, rpomMaziaM 4 fgepkasi.*” BoHo Takox 3ab0poHse pyiiHy-
BaHHsI [IePYKaBOI0-OKYIAHTOM OY/Ib-sIKOrO PyXOMOT0 a00 HEPyXOMOTO MailHa,
IIPMBATHOTO Y¥ IPOMaJICBKOT0, «KPiM BUITA/IKiB, KO/IM TaKe 3HUILEHHs abo 3a-
XOIUICHHS BUIIPaBIOBYETHCA HAaraJIbHOIO HEOOXifHICTIO Yepes BilICbKOB] ole-
panii»®”. Ha gymxy MKYX, y niboMy IyHKTi BUCTIB «BiifCbKOBI ONepartii» 03-
Hayae «IepeMilljeHHsI, MaHeBpM Ta iHII il 30pOIHUX CIIT, SIKi BYMHSIIOTHCS 3
METOIO BefIeHHsI BOEHHUX [iii»**. SIK HaCTIifOK, pyitHyBaHHs MaifHa JOIYCTH-
MO JIMIIIE TiE0 MiPOI0, KO Ije aOCOMIOTHO HEOOXITHO 115t BeIeHHS 60OBIX
Iil1, 1 He MOXKe 3/II/ICHIOBATUCSA BUHATKOBO [IJIA IIOKAPaHHs, CTPUMYBAaHHS abo
3 afMiHiCTpaTVBHYMX TificTaB. Y 6y/b-AKOMY pasi »KofHa 3a60poHa He BIUIN-
Bae Ha MPaBO JePXKaBU-OKYIIaHTa Ha PEKBISUIIO YM 3aXOIUIEHHA JIePKaBHOI
Ta, Y BUHATKOBMX BUIIA/IKaX, IIPMBATHOI BIACHOCTI.

(6) 3axmct ep>kaBHOI BIACHOCTI
BignosigHo 1o cBOEI pori TMMYacoBol Biaju de facto, Aep>KaBa-OKyIaHT BBa-
JKA€ETbCSA MPOCTO YIPaBUTENEM i KOPUCTYBadyeM HEPYXOMOCTI, 110 Ha/IeXUTh
OKYIIOBaHill Jiep)kaBi, BK/IIOYHO 3 OyHiB/LAMM, HEPYXOMUM MailHOM, JIicamu

893 Peter Maurer, “Challenges to international humanitarian law: Israel’s occupation policy;,”
IRRC, Vol. 94, No. 888, Winter 2012, pp. 1503-1510.

894 Taasbke monoxxenHs, Crarri 28 ta 47; JKK IV, Cr. 33(2); 3MI'TI, Hopma 52. See also J.S.
Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), pp. 226-227.

895 Taasbke nonoxkenus, Cr. 23(e); KK IV, Cr. 53. [lus. Takox laasbke nonoxkenus, Cr. 54,
II[OfI0 TIPOK/Ia/ieHHsI iABOSHMX KaberIiB.

896 MKUYX, «Tmymadenna MKYX Crarri 53 YerBeproi JKeneBcbKkoi KoHBeHIIil, 12 cepmHa
1949 poky, 30KpeMa IOCM/IAHHS Ha TePMiH «BiliCbKOBI omepauii», odiuiiina 3asBa Big
25 nmucromnazga 1981 poxky.
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Ta CiIbCHKOTOCIOIAPCBKVMM MA€TKaMM JE€P>KaBHOI BIACHOCTI, fAKi 3HaXo-
IATbCA Ha OKYIIOBaHil Tepuropii. Ile o3Havae, o Jiep>kaBa-OKyIIaHT IOBUH-
Ha 3aXMINATY KaIliTal IMX 00’€KTiB Ta KepyBaTy HYMU BilIIOBiHO JO IIpaBa
KOPUCTYBaHHA 4y>XXVM MaifHOM i joxopgamu Bif Hboro.*” IuBinbHi mikapHi
MOXYTb OyTHU PeKBi3OBaHi JIMIIe TMMYACOBO i /IMIIe Y BUMAAKaX HaraabHOI
HeoOXiTHOCTI JOITIANY 3a HOPaHEHNM Ta XBOPUM BilfiCbKOBMM IEPCOHATIOM. Y
KO>)KHOMY TaKOMY BUIA[KY HEOOXiTHO mepemyciM BXXUTHU BiANOBIZHUX 3aX0-
TiB 14 pO3MillleHHA Ta TOIVIAMY 3a [MBLUIbHMMMY TallieHTaMy JIiIKapHi Ta 3af10-
BOJIEHH:A NOTPeb LMBIIBHOrO HACENIEHHS, SIKi CTOCYIOTbCA JIOr0 PO3MilljeHH:
y mikapHi.*® TIpoTe MaTepianu Ta mpuIacu LBIIbHYUX JKapeHb He MOXYTb
OyTy peKBi3oBaHi, SIKIO BOHM HeoOXimHi nuBinpHOMY HacenmeHH!0.* IIlo
CTOCYETbCSI PyXOMOT'O MaliHa OKYIIOBAHOI JiepKaBl, TO IIPABO Jiep>KaBM-OKY-
[TaHTa Ha KOH(ICKAIIII0 0OMEXYETCSI TOTIBKOBUM TPIillIMIL, €KBiBa/IEHTHIMI
KOIIITAMU Ta LIHHMMI MariepaMi, KOTpi MiyIAraoTsb 06iry, a TaKoX pyxoMo-
My MaliHy, KOTPe MOK€ BUKOPVCTOBYBATUCSA /I BilICbKOBMX OIl€palliil, Ta-
KUX K CKIafy 30poi, TpaHCOpTHI 3acoby, ckmagu Ta npumaci.’” BracHicTs
MYHILMITAIITeTiB Ta IHCTUTYLII, 110 3a/IMAOTbCS peTIirieto, OarofiitHicTIo Ta
OCBiTOI0, MUCTELITBOM Ta HAYKOIO, HABITh SIKIL[O BOHM HAJIEXKATD 10 IEP>KaBHOI
BJIACHOCTI, IOBMHHA PO3IJIAMIATUCA SIK IIPMBATHA BIACHICTb. 3aXOIVIEHHS UM
3HYIIEHHsI a00 HABMIICHE 3aBJJAHHsI IIIKOAU TaKUM iHCTUTYIIisIM, ICTOPIYHUM
aM’ATKaM abo TBOpaM MIUCTEL[TBa Ta HayKIi, CyBOPO 3a60poHAEThCA. ™!

(B) 3axmcT mpmBaTHOI BIaCHOCTI
3arasom KoH(icKallisi IPMBATHOI BIACHOCTI [ieP)KaBOI-OKYIIAHTOM 3a60-
porena.”? OpHaxk 15 3a60pOHA MA€ [Ba BX/IUBI BUHATKMY, 10 3HAYHO 00-
MEXXy€e 3aXMCT NpUBATHOI BlacHOCTI. Ilo-mepiie, mprBaTHa BIACHICTD, AKa
MOJKe BUKOPMCTOBYBATUCA JI/IS1 BilICbKOBMX OIl€PALIiil (Taka AK 3acobu 3B8’53-
Ky, TPAHCIIOPTHi 3aco6u Ta 30posi), MoXKe 6T 3axOIUIeHa, IIPOTe MOBMHHA
OyTu moBepHeHa abo 1i BlacHMKY MMOBMHHA OYTM BMIUIAYeHA KOMITEHCAIIis
micyst 3aBeplueHHs KOHGiKTy.*® [To-pyre, Hep)KaBa-OKYIIAaHT MOYKe 3aKOHHO
pexBisyBaru iHui ToBapu abo rpomur y Memkanmis.”* O6uaBa TUIIN PeKBi3u-
il mepey6ayaroTh OfHOCTOPOHHIO eKCIIPOIpIallifo cepef )KUTEMB i MOBUHHI
3[IiIJICHIOBATICA BifIIOBigHO [0 TeBHMX HOpM. Ilo-niepiiie, pekBisuliia He MOXke
OyTy 3[ifiCHeHa IJIs {HIINX Li/Teil, OKpiM 3al0BOIEHHS NOTpeb OKYIAI{iifHOI

897 Taaspke monoxenus, Ct. 55; 3SMI'TI, Hopma 51(a) ta (6).
898 KK IV, Cr. 57(1).

899 KK IV, Cr. 57(2).

900 Taasbke monokenns, Cr. 53(1).

901 Taaspke nonokenHs, Cr. 56; SMITI, Hopma 40 A.

902 Taasbke nonoxkenus, Cr. 46(2); 3MI'TL, Hopma 51(B).
903 Taasbke nonoxkenus, Cr. 53(2); 3MI'TL, Hopma 49.

904 Taasbke monoxenns, Cr. 52(1).
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apMil (30KpeMa IOB’sA3aHMX 3 i Oe31eKor0) abo yIpaB/IiHHA OKYIIOBAHOIO Te-
puTopi€ro, i 3aBXY ITOBMHHA OYTI IIPOIOPLIliHA pecypcaM OKYIIOBaHOI Te-
puTopil’® Y >KOgHOMY BUIIa[IKy IPOLL, TOBAPU Y¥ IOCTYIU He MOXKYThb OyTU
pekBizoBaHi st moTped abo KOPUCTI MiCLIeBOTO YpsLy, agMinicTpanii abo Ha-
CelleHHs OKymaliltHoi Birajgy. 1Ilo6 YHUKHYTH 37I0BXKMBaHb, TOBAPY MOXKYTb
6yTu pexBi3oBaHi, a Koty 3i6paHi /uiie MiC/ST YiTKOrO HaKasy rOTTOBHOKO-

906 1

MaHJIyBaya Ha OKYIIOBaHill TepuTopii;™* i e 3a yMoBu HagaHHA odiuiiHol

KBUTAHIi (PO3IMCKM) IIPO BCi OTpYMAaHi KONITH Ta ToBapu.””’

36ip xouTis
IIOBMHEH 3[iJICHIOBATICS Y BiIIOBIHOCTI JJO IIPaBMJI OLIHKM Ta CTAaBKU IIO-
IATKiB, CTATHYTYX Bifl iMeHi okynoBaHoi gep>xaBu.’” Komu okymanirina Biaga
BUMarae TOBapy, TaKi sIK MPOLYKTH XapuyBaHHA abo Mefn4Hi 3acobu, Heob-
Xi/fHO BPaXOByBaTy MOTPEON LIUBIMBHOIO HACEMTEHHs, a 32 Oy/b-sIKi OTpUMaHi

TOBApY IOBMHHA OyTH CIUIadeHa IX CIpaBefyInBa BapTicTb.””

(r) 3axmcT KyIbTypHUX LiHHOCTEN
3araybHMII 000B’SI30K BOIOIOYMX CTOPIH 3aXMINATH Ji IIOBaXKaTy KYIbTYPHi
II{HHOCTi TaKOX 3aCTOCOBYETHCSI Ha OKyIMOBaHiil Teputopii.’® Omxe, OKpim
0060B’sI3KiB sIK Jlep)KaBI-OKYIIAHTA, TaK i OKYIOBAaHOI Iep>KaBM IIOf0 3aXNCTY

Ky/IBTYPHUX LIHHOCTEI ITiff Jac BefieHHs 60110BUX it

fepKaBa-OKyTIaHT He
MO>K€ PEKBI3yBaTH Ti Ky/IbTYPHI LIIHHOCTI, 1110 3HAXOJATHCA HA OKYIIOBAHili Te-
puropil, i moBMHHA 3axmIaTy iX Bifj Oynb-aKoi GpopMu BaHZAII3MY, KPajiKoOK,
PO3KpajjaHHA 4/ He3aKOHHOTO NPMB/IacHeHHA.”? 30KpeMa, fiep>KaBa-OKyIIaHT
HOBMHHA 3a00pOHMTH Ta 3a1106iraTy: (a) 6ymb-sIKOMYy HE3aKOHHOMY €KCIIOPTY,
iHIIOMY BuTy4YeHHIO ab0 Hepefadi IpaBa BIACHOCTI HA KY/IBTYPHI LIIHHOCT;
(6) 6ymb-sIKMM apXeoIOrivHIM PO3KOIKAaM, KOTpi He € CYTTEBO HeOOXifHM-
MM [T OXOPOHM, 06Ky un 36epekeHH:A KyIbTYPHUX I[iHHOCTeIT; i (B) 6ymb-
AKMM 3MiHaM a60 MopmdikalisM y BUKOPMCTaHHI KyJIbTYpPHUX LIHHOCTE,
10 MAaOTh Ha METi NPUXOBYBAHHSA YN SHMUIIEHHA KyIbTYPHUX, iICTOPUYHMX
a60 HayKoBIX foKasiB.”"> OpraHu Braju iep)KaBM-OKYIaHTa TAKOX MOBMHHI
HaJaTy KOMIIETEHTHMM HalliOHaJIbHUM OpraHaM OKYIOBaHOI JiepKaBM BCIO
HeoOXiHY Ta pea/jibHy HiITPUMKY AJIsI OXOPOHU Ta 36epesKeHHs il KyIbTyp-
HUX niHHOCTeN.*'* Hackinbku e MOXInBO, Oyab-AKi po3konky, Mopudikarii

905 Taasbke nonoxxenns, Cr. 49; KK IV, Cr. 55(2).
906 Taasbke monoxkenHs, Crarri 51(1) ta 52(2).
907 Taasbke nmonoxxeuus, Crarri 51(3) ta 52(3).
908 Taasbke monoxkenns, Cr. 51(2).

909 JKK 1V, Cr. 55(2).

910 Taaspka KOHBeHIis mpo KynbrypHi winnocti, Cr. 18(2); Hpyruit IIpotokon go aaspkoi
KOHBeHIIii mpo KynbTypHi minHocTi, Cr. 3(1); 3SMI'TI, Hopma 38.

911 Jus. ImaBy 3.11.2.a.
912 Taasbka KOHBeHIIisA PO Ky/NbTYpHi HiHHOCTI, CT. 4(3).
913 JIpyrwuit ITpoTtokon no Taasbkoi KoHBeHIii mpo KynpTypHi ninrocTi, Ct. 9(1).

914 Taasbka KOHBeHIIis PO KynbTypHi minuocTi, CT. 5(1) Ta (2).
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a60 3MiHM Yy BUKOPMCTaHHI KY/IbTYPHUX LI{HHOCTel Ha OKYIIOBaHiil TepuTopii,
[OBVHHI 37i/ICHIOBATICSI B TICHOMY CITiBPOOITHUIITBI 3 KOMIIETEHTHUMIH A€p-

JKaBHMMU OpraHaMi 1€l Teputopii.’’®

4. 3axucT NpaBoOBOTrO MOPAIKY

(a) O60B’430K MOBaKATH MiCIieBe 3aKOHOABCTBO, «AKIIO JI/IA

3[iliCHEHH: I[bOTO He BUHMKA€ HellepeGOpHOI IepenrKoi»
l'aaspbka KoHBeHIis [V BuMarae, 1106 gepyxaBa-OKyIIaHT IIifi YaC BUKOHAHHSA
CBOIX de facto MOBHOBa)keHDb IIOBaKaja 3aKOHU, 1O [iI0Th Ha OKYIOBaHii
TePUTOPII, «AKIIO [/IA 37i/ICHEHH I[bOTO He BUHUKA€E HerlepeOOpHOI mepe-
Kozu».”'® Yerepra JKeHeBCbKa KOHBEHI[isI MICTUTh HUSKY IIOTOXEHDb IIPO
KpUMiHa/JIbHe 3aKOHOJJaBCTBO, fAAKi MPUIIMAIOTHCA AK aBTOPUTETHE TIyMa-
YEHH IbOT'O 3aCTEPEXKEHHA Ta AK TaKi, 110 3aCTOCOBHI 10 IPaBOBOI CUCTEMI
OKYIIOBAaHOI TepuUTOpii 3araoM, TOOTO OXOIUIIOIOTH He JIMIle KpMMiHaIbHe
917 Bin-
HOBiZHO, Jep>KaBa-OKYIIAHT MO)Ke CKacyBaTH abo0 NPUSYHMHUTHU [il0 Mic-

IIpaBo, a 11 LMBiJIbHE, KOHCTUTYILi/HE Ta aMiHiCTpaTUBHE IIPABO.

LIeBUX 3aKOHiB /MIIe y [BOX BMIIAJIKaX, a caMe, sIKIJO BOHU CTAHOB/IATD
3arpoasy ii 6esmeri abo mepeurkony mst 3acrocysanus MITI. Hampuknag,
Iep>kaBa-OKyIIaHT MOXKe 3aKOHHO CKacyBaTVl MiCI[eBIII 3aKOH, 1[0 3000B’4-
3y€e HacelleHHA BCTYIIaTy Y 30pOoiHMII oIlip, b0 MicljeBe 3aKOHOHABCTBO, 110
BCTAHOBJIIOE PEXXMM PACOBOI AUCKPUMIiHALl, AKMII CyIIepeYnThb PUHLIMIIAM
TYMaHHOTO CTaBJIeHHs Ta HegucKpuminanii.”® [TpoTe oxymaniiina Braja He
MO>Ke CIIPOIIYBATH IIpoliec BepOyBaHHs HAaceJIeHHs O CBOIX 36poitHuX ab0
HOIOMDKHMX CIJI, IIPU3YIIMHUBIIY IiI0 MiCLIEBOTO 3aKOHY, KOTpUil 3a60po-
Hs€ HOoOPOBIIbHY BilicbKOBY CIy>XOy Bif iMeHi iHIIOI fep>kaBu. 3BUYAITHO,
000B 130K ITOBAXXATHM 1 3aXUIATY ICHYIOUUII IPaBOBUII MOPS/IOK Ha OKYIIO-
BaHill TepUTOPIi TAKOX IOLIMPIOETHCA HA MICLeBi OpraHy BIajy, 3aKOHO-
HaBya NiANbHICTb AKMX (PAKTUYHO KOHTPOJIOETHCA AEP)KaBOK0-OKYIIAHTOM, i
TOMY BOHM He BOJIOIIOTh HE3alIeXHICTIO, HeOOXiHOO /IS TOTO, 106 HisATH
B iHTepecax MiCIleBOrO HaCeNeHHA.

(6) 3aranpHi TOBHOBa)>KEHHA IOI0 3aAKOHOJABYMX aKTiB
O60B’ 130K [iep>KaBy-OKYIIaHTa IOBAXKATH 1 3aCTOCOBYBATH MicClleBe 3aKOHO-
IaBCTBO OKYIIOBAHOI TEPUTOPII, «SAKIIO /IS 3A1/ICHEHHS LIbOTO He BUHMKAE
Herepe6OPHOI MePeLIKO/», TAKOXK Hepefdadae He abCOMIOTHY 3a00pOHY Ha
BBEJJEHHA HOBMX 3aKOHIB. Y T/TyMauyeHHi IIONI0KEeHHA «AKIIO 1A 3/1iICHEHHA
[[bOTO He BIHUKAE HellepeGOPHOI IepenKoan» Y KOHTEKCTI KpUMiHaIbHOTO

915 Mpyruit ITporokon go [aasbkoi KOHBEHIIIT Tpo KyabTypHi miHuOCTI, CT. 9(2).
916 Taaspke monmoxkeHHs, Ct. 43.
917 ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit. (note 387), p. 335.

918 Tam camo.
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3aKOHOflaBCTBa, UeTBepTa yKeHeBcbKa KOHBEHIliA BU3HAE, 1O OKYIalliliHa
BJIaJla MOXKE ONPM/IIONHIOBATY HOBi KpMMiHa/bHi HOPMU JIMIIE I TPHOX
nineit: (a) mo6 3MyCUTV OKYMNALiiiHy BJIaly BUKOHYBaTU CBOI 3000B’A3aH-
Ha 3a MITI, (6) migTpuMyBaTyi BIOpSAAKOBaHe yIPaBIiHHA Iii€l TepuTopii i
(B) BcTaHOBUTH 6e3meyHi YMOBY /sl IEPCOHAITY, MajiHa Ta KOMYHIKaIiltHO
iHppacTpyKTypu 36pOITHUX CM/T Hep)KaBM-OKyllaHTa Ta ii KepiBHMI(TBA.’"
Hert meperik JETiTMMHUX 3aKOHOJABYMX LiNell € BUYepIHUM. BiH Takox
MiCTUTh aBTOPUTETHI BKa3iBKM JI/I1 TAYMadeHHA 3aKOHOJABYOI By Iep-
JKaBM-OKYIIaHTa B iHIMX cdepax, Takux fAK afMiHiCTpaTuMBHe Ta Ipolie-
cyanbHe npaBo. Hampuxiag, sSKIo Iie HeoOXifHO, ONMO3MIIiNIHIN BIafi Mae
OyTH [J03BOJIEHO OIIPUIIONHIOBATY HOBE 3aKOHOJABCTBO, CIIPAMOBAaHE Ha:
HaJaHHA flefleraTaM JgepKaBy-moKpoBuTenbky a6o MKUX noctyny mo 3axu-
I[eHNX 0Ci6, AKi 3HAXOAATHCS B OAVHOYHOMY yB sISHEHHI; BBE[ICHHsI 3ara/lb-
HOI 3a60pOHW, 1[0 He [O3BOJISIE UMBUTBHIM 0cobaM Matu pu cobi 36poro;
a00 BCTaHOBJIEHHS CUCTEMU IIPOLieCya/JIbHUX TapaHTiil I Iepiofu4HOro
Hepersny 3aXoiB 6esIeky, KOTpi 3Mi/ICHIOI0ThCS Ha OKYIIOBaHiil TepuTopii,
TaKIX SK II0CE/IEHHA y BU3HAYEHOMY MICIli Ta iHTepHYBaHH:.

(8) CuenianpHi mpaBuIa MOZ0 3aCTOCYBAHHA KPMMiHATBHOTO
3aKOHOJTABCTBA

IIpomynveauis ma 3acmocy8anHs 0epra6010-0Kynanmom

3arazioM, y CUTYyallifaX BillcbKOBOI OKyMallii icHyloui MiclleBi KpMMiHalIbHi
TpuOyHa/IU MOBUHHI MPOJOBXYBATH BUPILIYBaTU BCi CIpaBM, MOB’s3aHI 3
IIPaBONOPYIIEHHAMY YMHHOIO Ha OKYIIOBaHill TePUTOPii KpMMiHa/JIbHOTO
3akoHofaBcTBa.”” Ilpore Oynb-fAKi KpUMiHa/IbHI IOJIOKEHHHA, MOMIMpPEHi
Tep>KaBO0-OKYIIaHTOM BifIIOBiIHO 1O 3aKOHOJaBYMX TIOBHOBA)KEHD, HE T10-
BUHHI MaTyl 3BOPOTHOI CY/IV 1 MO>KYTb HaOMpaTy YMHHOCTI /I iC/IA TOTO,
sIK BOHU Oy ory6/1iKoBaHi Ta JOBeAEeH] 0 BifoMa XMUTEIB iXHBOIO PiTHO0
MoBo10.”?! TIopyIIeHHs! KpUMiHaTbHOTO 3aKOHOJABCTBA, MOXYTb PO3IILAfa-
TUCS BIACHMMM BiliCbKOBMMM CyJaMI Jiep>KaBU-OKYIIaHTa, 3a YMOBHU, IO
BOHM CTBOPEHi Ha/JIeKHUM YMHOM Ta He HOCATb NOMTUYHMII XapakTep. Lle
BUKIIOYa€e Oynb-AKy GopMy crenjanpHux uu ad hoc TpubyHais, npusHa-
YeHVX [/IA MOMITUYHMX Liielt 6e3 JOCTaTHbOIO HAITIANY 3 OOKY 3BMYAiTHOI
BilfCbKOBOI cucTeMu mpasocynia. KpiMm Toro, ana cygiB mepuioi iHcTaHIii
0060B’SI3K0OBO, a IS ame/sliifHuX — 0aXaHO, MIPOBOAUTI CBOI 3acifaHHs
Ha OKYTIOBaHiil TepuTopii.’* BilicbKoBi cymu fiep)KaBu-OKyIIaHTa MOXYTb
3aCTOCOBYBATM JIMIIE Ti ITOJIOKEHHHA KPUMIiHA/JIbHOTO 3aKOHONABCTBA, fAKi

919 XK1V, Cr. 64(2).
920 JKK 1V, Cr. 64(1).
921 KKV, Cr. 65.
922 KK 1V, Cr. 66.
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MaJli CITy IIiJ, Yac BUMHeHHA 3104nny (nulla poena sine lege) i BinnosinaioTsb
IHIIMM 3arajbHUM IPYHINUIAM [OpaBa, 30KpeMa IIPUHINITY, M0 Oyab-sKe
IIOKapaHHs Mae OyTy IpOMOPLiiHUM 3/7104uHY.”” IHIIi 3araabHi IpyHLU-
I [IpaBa, L0 CTOCYIOTHCA KPMMIiHABHOTO NPOBAKEeHHs, Iepe0adaioTh
Ipe3yMIILi0 HeBMHYBATOCTI (in dubio pro reo) Ta 3a60pOHY Ha ITOBTOpHE
BCTAHOBJIEHHsI TOKAPAaHH [Is1 0COOM 3a OJHE Ji Te CaMe IPABOMIOPYLIEHHS
ab0 MPUTATHEHHS O BiAMTOBiA/NBbHOCTI ABIYi 3a OOVH i TOM caMMit 37T0YNH
(non bis in idem / res judicata).

Honycmumi nokapanns

ITig 9ac BM3HaYeHHA BMPOKY 3a 3/I0YMH, BYMHEHMI 3TiJHO 3 KpMMiHa/IbHUM
3aKOHOJJaBCTBOM, BBEIEHUM Y Iil0 Jiep>KaBOI0-OKYIaHTOM, CyAM HMOBMHHI
BPaXoBYBaT! TOil (aKT, 0 0OBMHYBAYEHNUIT He € TPOMAJITHMHOM JiepKa-
BI-OKYIIAHTA, i, OTXKe, He Ma€ 000B’sA3Ky IpucsAraTu iii Ha BipHicTp.”” 3a
He3HauHi IPaBONOPYIIEHHS, CIPAMOBaHI NMIIE Ha IIKOAY HepiKaBi-OKy-
[aHTY, i sIKi He mepeg6av4aTh CIpoOy BOUTY U IIOPAHUTH BilICHKOBMUIT 4
aMiHiCTpaTVBHMII IIepCOHAJI, HAHECTY Cepiio3Hy LKoY 1i MaitHy abo cro-
pynam, abo CIPUYMHUTHU CepI03HY KOJIEKTUBHY HeOe3IIeKy, CYyIOM He MOXe
HaK/IaJIaTyCh OiIBII CyBOpe IOKapaHHs, HiXK ITpocTe yB sAI3HEHH: abo iHTep-
HYBaHHs TaKol TPMBAIOCTI, sIKa IPOMOpIIiiiHa 3704uHy. JloriuHe oOrpyHTY-
BaHHs 3aCTOCYBAHHs IHTEPHYBAHHs 3aMiCTh MPOCTOrO M030aB/IeHHs BOI,
AK CaHKIil 3a HE3HAYHi IPaBONOPYIIEHHA IPOTU OKYHNALiliHOI BIafy, I0-
JIATa€ B TOMY, 106 HaJaTy IOPiBHAHO He3arpo3/IMBYUM IPaBONOPYLIHMIKAM,
AKI MOTMBOBaHi IaTPiOTU3MOM, 6impII M AKL YMOBM, HX Ti, IJO BCTAHOBJIIO-
I0TbCs [/IS IOKapaHHs ApiOHNUX 3/1049MHIiB.** Bimbll cepiio3Hi HOpylIeHHs
HOPM KpMMIHA/IbHOTO IpaBa, sIKi 6/ BBefeHi B Mif0 fep>KaBOI-OKYIIaH-
TOM, MOXYTb KapaTych OUIBII CYBOPO, ajie 3aBX/M 3 HAJIEKHOIO ITOBATOI0
IO BYMOT T'yMaHHOTO IOBOfKeHHA 3a MITI, 30kpeMa B KOHTeKCTi 3a60poH
Ha KOJIeKTVBHE IIOKapaHHA Ta >KOPCTOKE, HETIOCbKe Ta TaKe, O MPUHU-
XKye TifHicTh, moBomKeHHA. CMepTHaA Kapa MOXKe OYTM 3aCTOCOBaHa JIMIIe
3a IIIUTYHCTBO, CEPIIO3HMIT cabOTaXX Ta yMIUCHe BOMBCTBO, 1 TIIBKY SKIIO:
(a) Taxi 3/10YMHM BXXKe Kapalaucs CMepPTIO 3a MiCI[eBUM 3aKOHOIAaBCTBOM [0
HOYaTKy OKymauii;’** (6) o6BuHyBadeHOMY 6Y/I0 He MeHIe 18 POKiB Ha MO-
%27 i (B) cyp IpUAIISIB 0COOMUBY yBary TOMY, 1o 00-

BUHYBa4deHWIT He 3B A3aHMII 3 OKYIALiTHOIO B/Iafj0I0 OYIb-AKIM 000B’A3KOM
928

MEHT CKOEHHS 3/I09NHY;

BipHOCTI, OCKIJIbKM BiH He € 1l TPOMaJAHNHOM.

923 JKK1V, Cr. 67; 3MI'TI, Hopma 101.

924 XK1V, Cr. 67.

925 JKK1V, Cr. 68(1). ITpo kapHe inTepHyBaHH: fuB. TakoX DraBy 5.1111.a.
926 JKKIV, Cr. 68(2).

927 KKV, Cr. 68(4).

928 JKKIV, Cr. 68(3).
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3nouunu, 6uuHeHi 00 6cMaH06TEHHA OKYnAayil

IIpaBo mep>kaBM-OKyIIaHTa Ha BCTAHOB/IEHHA KPUMiHa/IbHOL IOPUCAUKIIT Ha
OKYIIOBAHill TepUTOPII TUMYACOBO 0OMEXKYETHCS IIEPIOOM, IPOTATOM SIKOTO
BOHA [iJICHO 3[Ii/ICHIOE BilfCbKOBMII KOHTPO/b Hafl Teputopiero. Tomy oky-
IaniiiHa Bjajia He MOXKe 3aapellTOBYBaTy, IepecifyBaTyt abo 3acypKyBaTu
ocib, siki mepeOyBarOTh Ha Liif TepuTOpil, 3a Aii, BUMHEH] KO MOYATKy OKY-
manii, abo mif gac 1i TMMYacoBOTO IPUNMHEHHS, 38 BUHATKOM HOPYLIEHbD
3aKOHIB i 3BMYaiB BillHM, 1A AKUX icHye yHiBepcanbHa ropucamkuia.’® Ile
IOpUICAVKIIiIIHE 06MeXeHHA CTOCY€ETHCS HaBiTh 6DKeH1iB, AKi € BJIACHUMU
TpOMaJiAHaMU Jiep>KaBM-OKYIIaHTa, 3a YMOBH, 10 BOHU ITYKa/IN IPUTYIKY
Ha TepUTOPii OKYIIOBAHOI Aep)kaBM [0 IIOYaTKy 00i10BMX [iit i He 6yu 3BU-
HyBaYeHi y IIpaBONOPYIIEHHAX, HepefdadeHnX 3araJbHUM IIPaBOM, 1o 6
BUIIPABJOBYBAJIO IXHIO €KCTPAJUIIII0 32 3aKOHOABCTBOM OKYIIOBAHOI Jiep-

JKaBM, 3aCTOCOBHUM Y MUPHMIT yac.”

HisHaTucs 6inbie (MemKaHI[i OKyNOBaHUX TepuTOPiit)®*!

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 8: The protection of civilians,
pp- 231-248. Taxox pociiicbkoro MoBoro: Cacconu, Mapko 1 bysbe, AHTYaH.
ITpaBoBas 3ammuta Bo Bpems: BoitHbL. Mocksa, MKKK, 2008. T. I, u. I, 1. 8:
3ammTa rpakJaHCKMX nL, . 213-228).

Peter Maurer, “Challenges to international humanitarian law: Israel’s
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Alan Baker, “International humanitarian law, ICRC and Israel’s status in the
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Ax 3axon 3axuwace nio yac eittnu?

Cmpasa Ne 123, MC OOH/Ispainb, Po3’egnyBansauit Myp/ bap’ep Oesmexn Ha
OKYIIOBAaHNX NaJIeCTUHCHKUX TEPUTOPLAX (pociiichkoro MoBoto Crpasa Ne 107).

Copasa Ne 125, Ispainb, 3actocysanHa Yerseproi sKeHeBCbKOI KOHBEHIIiT
Ha OKYIIOBaHVX TepUTOpiAx (pociiicbkoro MoBoo Crpasa Ne 108).

929 KK IV, Cr. 70(1).
930 KK IV, Cr. 70(2).

931 VYci goxymentn MKUX focTymHi 3a mocumaHHAM: WWw.icrc.org
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o  Cnpaba Ne 141, Cnonydene KoponiscTso, I[Tosuiiis momo nuTaHHA 3aCTOCy-
BaHHs YeTBepToi KOHBeHII (pociiicbkoo MoBo CrpaBa Ne 119).

o  Copasa Ne 161, Eputpes/Ediomnis, Pimenna mopo oxynarii.

o Cnpasa Ne 236, MC OOH, [lemoxparmuna Pecmy6nika Konro/Yraupa,
36poiiHi 3axony Ha Tepuropii KoHro.

—  JluB. TaKOX IMOCUIAHHS, HaBeJleHi B KiH1li [l1aBu 2.

IV. T'YMAHITAPHA JOIIOMOTA

1. OcHoBHa BigHOBiZanTbHICTH

[Tonoxxenna MITI mpo rymaHiTapHy MOIIOMOTY I'PYHTYIOTbCA Ha IIPUITY-
IIEHHI, 1[0 KOXKHAa CTOPOHA, KOTPa BOIOE, MA€E IOJIOBHE 30008’ 13aHHS: 3a/10-
BOJIBHATY OCHOBHi IOTpeOM Hace/leHH:, sike IepebyBae mif 1i KOHTPOIeM.
Xoua 1eit 060B’A30K, 5K IepefdadaeTbcsi, € OYEBUSHIM, aPKe CTOCYETHCS
Iep>KaB, AKi PO3MNOBCIKYIOTh IOPUCHVKIIIO IIO0 BIACHOI TepUTOPil Ta ii
HaCeJIeHHA, 1€ YiTKO BM3HAYEHO i 1A CUTYyalil i3 BiliCbKOBOIO OKYIIaLli€lo.
YerBepra KeHeBcbKa KOHBEHI[isl KOHKPETHO Iepefibadae, 10 «IepkKaBa-
OKYIIaHT 3000B’s13aHa 3a JOIIOMOIOI0 YCiX HasABHUX 3ac00iB 3abesredyBaTu
Hace/leHHsA IPOyKTaMM XapyyBaHHA Ta MeUYHIM 3ac00aMu» Ta «y BUIAJ-
KY, AKIO PECYPCiB OKYIIOBaHOI TEpUTOPIi BUABUTHCA HEJOCTATHBOY, leprKa-
Ba-OKYyIIaHT [IOBMHHA HAJaTV HEOOXiTHI MPOAYKTY XapdyBaHHsI, MELMYHI
NIpUIac, OfAT, MOCTiNbHI pedi, MIPUTY/IOK, iHIII IpegMeTH, HeoOXigHI Wit
BIDKMBAHHS L{MBIIBHOTO HAace/leHHsI, Ta 00’ €KTH, HeOOXiH /yis peririiHo-
ro 6orocny>xinHa.”> GakTHYHO, K HACTIIOK IIbOT0, FyMaHiTapHa JOIOMOra
HOBYHHA PO3I/IALATICS AK JOIOMDKHMIA, JOFATKOBMII Ta TMMYacOBUI 3acio,
KOTpPUIA JOIIOMAra€ BifiTIOBi/{Hil CTOPOHI, LIJ0 BOIOE, BUKOHYBATH CBOI BJIaCH1
3000B’s13aHHA ITepef HaCeleHH M, 110 3HaXOAUTHCS Mif 1i KOHTPOIeM.

2. OcHOBHUIT 000B’A30K JO3BONATI HaJJAHHA JOIIOMOIM
OMBiTBHIM 0c00aM i BCIIAKO bOMY CIPUATH

MITI 3a60poHs€ BUKOPUCTOBYBATY HMPUMYCOBE T'OJIOYBAHHSA L[UBITBHOTO

933

HACeleHHs K MeTOJ BefjeHHs BiltHM, > i 3000B’s13y€ KOXXHY CTOPOHY, IO

BOIOE, Ta Jep>KaBl, KOTPi He O6epyTh y4acTi y BiifHi, JO3BOIATH Ta CIPUATI

932 KKV, Cr. 55(1); AT I, Cr. 69(1).
933 JII1, Cr. 54(1); 3MI'TI, Hopma 53. Jus. Takox DraBy 3.11.2.8.
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HaJlaHHIO HeyIlepelpKeHOl I'yMaHiTapHOI JOIOMOIYM IIMBiIbHOMY HaCe/IeH-
HIO, sIKe OTpebye pecypciB, HeoOXifHMX /s IXHBOrO ByDKMBaHHA.* Jlo-
TOBipHi ITO/IOXKEHH, 10 PEryM0I0Th TaKy T'YMaHITapHY JIOIIOMOTY, MOXHA
PO3IIIMTY Ha TPU OKpeMi 000B’A3KIM: a) 3araIbHMII 000B’A30K BCIX Jlep>KaB
Ta KOYXHOI CTOPOHI, 110 BOIOE, IO3BONIUTH Ta CIPUATHU BiIbHOMY IIPOIYCKY
CYIyTHIX BaHTaXIB, MIPM3HAYEHNUX /IS LMBIIBHUX OCi6 B IHIINX Jep)KaBax;
6) ocobmmBuIl 060B’A30K AepP)KAaBU-OKYIAHTA 3a0e3IeYNTH HA[JAHHS He-
00XiTHMX pecypciB IMBITBHOMY HAaCeJIeHHIO OKYyIIOBaHOI Tepuropii; i (B)
000B’I30K CTOpiH, 1[0 BOIOIOTb, 3a0€3IeYNTY JI IOJNETIINTY HaJaHHA Iy-
MaHiTapHOI [OIOMOIY iHIIMM TepUTOpiAM, IO IepeOyBalOTh MHif IXHIM
koHTponeM. Kpim nporo, MITI Takok Haflae IMBINbHOMY Hace/leHHIO Ta
OKpeMNUM IMBITBHUM 0C06aM IIPaBO MOBIZOMIIATHU IIPO CBOI HOTpebu fmep-
JKaBY-TIOKPOBUTENIbKY Ta OpPraHisaril i3 3aXMCTy, a TAKOX perynoe 060B’s3-
KU CTOPIH, 1[0 BOIIOT, II[0/J0 TYMaHITAPHOTO IIePCOHAITY, SIKUIT Gepe yIacTb
Y TaKyX OIlepaliix 3 HaflaHH: JOIOMOTI.

(a) BinzbHe MPOXOMKEHHA TyMaHITAPHOI JOMOMOTY /I IUBITBHIX
0ci6 Ha TepuTOpIl iHUINX Tep>KaB

Y curyanisax MbxHapopHOro 36porHoro Koudikry YerBepra JKenescpka
KOHBeHIIiA Ta JlofaTKOBMiT IPOTOKO/I I BCTAaHOB/IIOIOTD, 110 BCi CTOPOHMU,
KOTpi BOIOIOTB, T Iep>KaBy, 110 He 6epyTb y4acTb y 6OMOBUX JIifiX, MAIOTh
3aTaJIbHUIT 00OB’A30K JJO3BOJIATH i CIPUATY BiTBHOMY IIPOIYCKY BaHTaXiB
TyMaHiTapHOI JJOIIOMOTH, CIIPSMOBAHMX Ha 3a0esIleueHHsS IIOCTABOK, He-
OOXiHNX /IS BYDKMBAHHs OY/b-sKOTO LIMBIIPHOTO HACETIEHHS 32 MeXaMM
cBoe€l Tepuropii abo mipkoHTponpHOI TepuTopil.” ITocTaBKy rymaHiTapHOi
TOIIOMOIM IIOBMHHI OyTu 3axmiueHi Bifj He6GesIeK, [0 BMHMKAIOTb B pe-
3y/nbTaTi BilicbkOBUX omepaniin.”®® Bonu moBuHHI 6yTV HagmicmaHi sskomora
mBuMpALe i iX BigpaBIeHHs He MOXe OYTY BiffkiafeHo abo BifXumATICA Bif
IYHKTY IpM3HaYeHH:, KpiM BUIanKiB HarasbHOI HeOOXiJHOCTI B iHTepecax
LUBINbHOTO HaceneHHs.”” OfHaK, KOXKHa Aep>kaBa ab0 CTOpOHa KOHQIIIKTY,
110 JOIYCKA€ BiIbHMII IIPOXiJi TAKOI JOIIOMOTY, MOXKe IIEPEBipATH TaKi mepe-
Be3eHH:A Ta BYMArary, o6 BoHU O6y/1u pos3IofiieHi Ha TepuTopil iy kepis-
HUIITBOM Jiep>KaBY-IIOKPOBUTENbKN. "
TOMIOMOTH JIIA LIMBIIBHUX 0Cib, AKi TOTPe6yI0Th JOIIOMOrH, He MOXe OyTn
CKAaCOBaHMII Ha Till MiZCTaBi, O MIOCTAYaHHA TaKMX TOBAPIB 1 MOCIYT MOXe
BUKOPUCTOBYBATUCs I/ MifTPMMKM 3arajabHOI Mo6imisanii Bcix cmm Ha

BinpHuit gocTyn mo rymaHiTapHOI

060poHy fiep>kaBu ab60 eKOHOMIKM CYIIpOTUBHMKA. Taka BifMoBa Moxe 6yTn

934 3MITI, Hopmu 55 ta 56.

935 JKKT1V, Cr. 23(1), 59(3) Ta 61(3); AIT I, Cr. 70(2); 3MTI'TI, Hopma 55.
936 KKV, Cr. 59(3); AIT 1, Cr. 70(4).

937 JKKI1V, Cr.23(4); IIT L, Cr. 70(3) Ta (4).

938 JKK IV, Cr. 23(3) Ta (4), Ta 59(4); OI1 I, C1. 70(3).
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BUIIpAaBJAHa JIMIIe y BUHATKOBUX 00CTaBMHAX, SIKIIO € CEpIIO3Hi MmificTaBn
BBa)XATH, IO LIi TOCTaBKY MOXYTb OyTHU CIIpSIMOBaHi Ha BiJiCbKOBI 11iyi, a He
PO3MORIIATUMYThCA Ha KOPUCTD IependadyBanux OeHediniapis, abo AKio
IIOCTaBKJ I'yMaHiTapHOI JOIIOMOIM 3[i/ICHIOBaTUMYThCS Y 30HY KOHQIIKTY ¥
KiNbKOCTi TOBapiB i HOCYT, sIKi 3HAYHO MEPEBUILYIOT TOTPe6 MBIMLHOTO
HaCe/eHHs, BiTaK, 1036aB/Isl04n TaKy Aifo ii ryMaHiTapHOI HeOOXiFHOCTI Ta
06rpyHTYBaHHI".

(6) BanTaxirymaHiTapHOI FOIOMOTM IS BIMBIIBHMX 0Ci6
Ha OKYNOBaHili TepuTOpii

JepkaBa-OKyIIaHT Ma€e IOPUANYHUIT 0OOB’SI30K 3a0e3MedYnTy 3a JOIOMO-
rol0 BCiX iCHyHOYMX 3ac00iB IIOCTaYaHHS MPOFOBOIBCTBA, MEIVMKAMEHTIB,
OIAATY, TOCTINBHOI OUTMSHM, XUT/IA Ta iHINNX MpeEMeTiB, HeOOXITHUX [Is
BIDKMBAHHA LMBIIBHOrO HaceleHHA.’* BimmosimHo, KO Ha Bclo abo Ha
YaCcTMHY OKYNOBaHOI TePUTOPii IOCTAYAEThCA HEJOCTAaTHbO BKAa3aHMX Ma-
TepianiB, [jep>kaBa-OKYIIaHT IOBMHHA ab0 BBe3TM HeOOXimHi ToBapy, abo
TO3BOJIMTY 3[iJICHEHHS Ollepallill 3 HaflaHHA I'YMaHITapHOI JJOIIOMOTY B iH-
Tepecax LMBIMbHOTO HACEIEHHs IHIIMMM fiepyKaBaMu a60 He3aIeKHIIMIU Ty-
MaHiTapHMMU opraHisaniamu, takumu Ak MKYX.**! 3aramom, rpomagsaam
Iep>KaBU-TIOKPOBUTEIbKM, AKi IepeOyBaloTh Ha OKYIIOBAHUX TEPUTOPIAX,
TaKOXX IIOBMHHO OyT) [O3BOJIEHO OTPMMYBAaTM IHAMBifya/JbHi IOCUIKK 3
TyMaHITapHOI JOIOMOro, IpusHadeHi mia Hux.’? IIpore mocraBKa ry-
MaHiTapHOI OIIOMOIY IHIIMMM Jiep>KaBaMI, OpTaHi3aljiAMy 4u IpUBaTHU-
M1 ocobaMy He 3Bi/IbHAE [iepXKaB-OKYIAHTIB Bif OyAb-sKOi BifIOBifamb-
HOCTI Ilepefl HacelleHHAM OKyIoBaHoi Teputopii.’* Ilicia Toro, K Taka ry-
MaHiTapHa JoIoMora npuoya Ha OKyIIOBaHy TEPUTOPIIO, Iep>KaBa-OKyIaHT
[IOBMHHA CIIPUATH ii MIBUAKOMY PO3NORITY’ i He MOXKe BUKOPUCTOBYBAaTH
ii He 3a IpM3HAYEHHsM, 32 BUHATKOM BUITafIKiB Hara/jbHOI HeOOXiTHOCTI B
iHTepecax MicleBOi rpoMajgyu Ta 3a 3rOfOK AEPKaBU-IOKPOBUTENTbKIL.'*
Posnopin rymaniTapHOI JOIIOMOTY Ha OKYIIOBaHill TepUTOPIl Ma€ 3M1ifiCHIO-
BATJCS CIIBHO 1 Iif] HaITIAIOM JepyKaBM-IIOKPOBUTEIbKM ab0 HeyIepes-
JKEeHOI ryMaHiTapHol opraHisanii, Takoi sk MKYX 2

939 JKK IV, Cr. 23(2); ].S. Pictet (ed.), Commentary on the Fourth Geneva Convention, op. cit.
(note 387), pp. 182-183.

940 XK1V, Cr. 55(1); AIT L, Cr. 69(1).

941 XK1V, Cr. 59(1) ta (2); 3MITI, Hopma 55.
942 XKV, Cr. 62.

943 XK1V, Cr. 60.

944 YKK IV, Cr. 61(2).

945 XK1V, Cr. 60.

946 KKV, Cr. 61(1).
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Manman MKYX npu6ynu va 6purancekuit KITIT mo6nusy micta Bacpa na misgsi Ipaky, cy6o-

Ta, 29 6epesns 2003 p. Cripobu 6pUTAHCHKMX CIJL, 10 oTounnn Bacpy, Bifkputu gopory s
MpOBe3eHHs JAy>Ke HeoOXifHOI IyMaHITapHOI JOIIOMOIM 3YCTPiNU CIIPOTHUB 3 GOKY ipaKChKUX
BiiicpK i HaniB BiiicbkoBUX PopmyBanb. Mamman MKYX sMmynieHi nosepHy Ty Hasaj 3 MipKy-
BaHb Oe3IeKN.

(B) IIapTii rymaHiTapHOI ZOIIOMOIM IS BMBITBHMX OCi0
Ha HeOKYIOBaHili TepuTOpii
SIKio 1MBiIbHE HAaCeNeHHs OYb-sKOI, OKPIM OKYIIOBAHOI, TEPUTOPII, HeHa-
JIOKHUM IMHOM 3abe3IeveHe ToBapaMi, HeOOXITHUMI JUIS TOTO BYDKUBAHHSI,
norosipae MI'TI npsMo He 3060B’s13y€ CTOPOHY KOHQIIKTY, 110 KOHTPOJIIOE
110 TepUTOpito, 3abe3medyBaTy HaJIeKHI ITOCTaBKM TOBapiB Ta mocnyr. IIpo-
te, Ha KyMKy MKYX, 3060B’s13aHHsI [IOJO 3a0BOJIEHHSI OCHOBHUX HOTpeO
LIMBi/IbHOTO HaCeIeHH:, SIKe € CYTTEBUM €/IEMEHTOM JIep>KaBHOTO CyBepeHi-
TETy, MOXKHA BMBECTU depe3 TIyMaueHHs o6’ekra Ta Metu MITI, a Takox
0060B’sI3Ky CTOpPOHM KOH(IKTY MOBOJUTICS 3 yCiMa ocobamu, siki mepebyBa-
I0Th IIif 1i B/afj010, ryMaHHo. Y 6yab-saKoMy pasi, MI'TI Bumarae, mo6 Taxi 3a-
XOfI HalaHHA T'YMaHITapHOI IOTIOMOIY «3/iJICHIOBA/IUCh 3a 3TOJO0 MK CTO-
pOHaM, 3aL{iKaB/IeHNMM B TaKVX OMepalisix 3 HagaHHsA gormomory»*. MITI
3asHavae, 10 Oy/b-sIKa TaKa JOIIOMOra OBMHHA OYTI I'yMaHITapHOIO, HeyIIe-
PEMKEHOI0 Ta HEAMCKPUMIHALITHO0, IPOTe BUMArae, o6 i yac posnopiny
HapTiit TaKoi JOIIOMOI M IIPIOPUTETHA yBara Ha/jaBaIacsi 0COOIMBO BPA3/IMBUM
oco6aM, TaKUM AK AiTH, BaTiTHI >KiHKM, HOpOAiwI Ta ropytodi marepi.**® Ilo-
Tpeba y 3rofi BifoOpakae mepenyciM KOMIPOMic Ha KOPUCTD HAalliOHATBHOTO

947 JII11, Cr.70(1).

948 Tam camo.

A. Niedringhaus/AP
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cyBepewirery. IIpoTe Il IpaKTI4HI HAC/IIAKM He HOBUHHI IepebiIbIIyBaTUC,
OCKIiZIbKYM CTOPOHA, AKa 3/Ji/ICHIOE KOHTPO/Ib HaJl TEPUTOPI€I0, HE3AIEXKHO Bifl
TOTO, YY 1le 3aKOHHMII YpAH, Hal[iOHAIbHO-BU3BOJIIBHMII PyX ab0 My/IbTUHA-
nioHanmbHi cuy, npusHadeHi MangatoM OOH, iMmoBipHilte, 6yzme MaTi Benu-
Kuil TOMTUYHMII iHTepec ab0 HaBiTh IOPUANYHNIT 0OOB 130K BiTIOBIZHO IO
HAI[iOHA/TbHOTO 3aKOHOMIaBCTBA 100 3abe3IeYeHHs Ha/Ie)KHOTO ITOCTaYaHH s
TOBapiB Ta IOCIYT I/ LUBIIBHOIO HAace/leHHA. fKIo y IMBiIbHOTO Hace-
JTeHHsI OpaKye 3abesmedeH s, HeOOXiJHOTO [/ JI0r0 BIDKMBAHHS, 1 SIKIIO Iy-
MaHiTapHa opraHisalis, KoTpa Haga€e 00’€KTYBHY Ta HeAMCKpYMIHAIIHY J10-
IIOMOTY, 3aTHa BUIIPAaBUTY CUTYallilo, BifIOBifHa fepkaBa a0 CTOPOHa, 1110
BOIO€, 3000B’s13aHa, 3a 3B1yaeBuM MI'TI, HagaBat cBoto sropy.”* MI'TI Takox
nepenbavae, 10 MPOMo3nLil Ipo 06 €EKTUBHY IyMaHITapHY JOIIOMOTY He MOXK-
Ha POSIJIAAATH SIK BTPYYaHHs B 30pOIHUIT KOHPIIKT ab0 sk Henpy»xHi Ail,” i
10 BKa3aHi Jep>KaBy Ta KOXKHA CTOPOHA, 1110 BOIOE, IIOBMHHI HAaBiTh 320X0YY-
BaTM Ta CpusTH epeKTUBHIN MDKHAPOJHIT KOOpAMHALl TaKoi JonoMor.>!
I, Hapewti, Imic/is TOro, SIK OCTABKY I'YMaHITaPHOI JOIIOMOTY IPUOYIIU B 30HY
KOH(JIIKTY, CTOPOHH, 1110 BOIOIOTH, IOBMHHI 3aXMCTUTH IX Bif HeGe3IeK BiiiHN

Ta COPYSATH IX IBUAKOMY PO3HOAiTY.”

3. Opranisanii, 1o HafalTh TYyMaHiTapHY JOIOMOTY,
Ta IX HepcoHan

YerepTa JKeHeBchbKa KOHBEHIIis Iepenbadae, 1o BCi 3axuieHi 0coom, BKITO-
YHO 3 TUMI, 110 11030aB/IeH] BOJIi, MAIOTh [IPAaBO HOBIJOMUTH IIPO CBOI MOTpe-
6u Jep>kaBaM-IIOKPOBNUTE/IbKAM, OPIaHi3alliAM 3 HafJaHH: JOIIOMOTH, TaKUM
sx MKYX Ta HallioHaJIbHUM TOBapuCTBaM abo Oyab-sKMM IHIIVM OpraHisa-
LIisIM, I1{0 HaJAKOTh TyMaHiTapHy fonoMory.”> CTOpPOHI, I1{0 BOIOITH, IOBVHHI,
y MeXax BilICbKOBUX MipKyBaHb a00 MipKyBaHb Oe3IIeK1t, HalaBaT! TAKIM Op-
ranisanisM cBo6O/y HepeCcyBaHHs, [IpaBa JOCTYILy Ta iHII 3aco6u, HeoOXif-
Hi 14 BiIBiTyBaHHA 3aXMIIEHUX OCi6 TaM, e BOHM MOXYTb OyTH, Ta pO3IO-
BCIO[PKYBaTyl TyMaHITapHy DOIOMOTY Ta OCBITHI, pekpealiiiti abo perniriiiHi
npenMety i Hux.” [leBHMIT Ieperik OpraHisariiif, IKUM JO3BOIEHO 3[iit-
CHIOBATH CBOIO Jis/IbHICTD Y BiAMOBIJHMX pajioHaX, MOXXe Oy TV 0OMeXeHMIT,
mpoTe Taki 0OMeXXeHHsI He MOBMHHI HEPEelIKOKaTH 3abe3nedeHH0 edek-
TUBHOTIO Ta afleKBaTHOTO HAalaHHA JOIOMOTM BCIM 3axuieHuM ocobam.”” Y
pasi HeOOXiHOCTI Ta 3a IIOrOIKEHHSAM Jep>KaBy i3 TepUTOpiaIbHOI H0pUC-

949 3MITI, xomenTap no Hopmu 55, c. 197.

950 JIII, Cr. 70(1).

951 JIII, Cr. 70(5).

952 11, Cr. 70(4).

953 JKK1V, Cr. 30(1).

954 KKV, Crarri 30(2) ta (3) ta 142(1); 3MITI, Hopma 56.
955 KKV, Cr. 142(2).
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AVKIIEI0, TyMaHITapHNII IIEPCOHAT MOXKe OpaTy y4acTb y TPAHCIOPTYBAHHI
Ta PO3IOBCIO/PKEHH] IMapTiit rymaHiTapHoi gomoMorn.” Takmit epcoHan Ta
jtoro obaHaHHs [TOBMHHI HOBaXKaTucs Ta 3axuinatucs.” KoxxHa cropoHa
KOH(QJIIKTY, 1[0 OTPUMYE I'yMaHiTapHy JOIIOMOTY, IOBMHHA MiATPYMYBaTH Ta-
K11 TIEpCOHAJI i3 HaJJaHHSA I'yMaHiTapHOI JOIIOMOIY MaKCUMa/IbHO HaCKi/IbKM
I1e MOXX/IMBO 1 He MOYKe OOMEXyBaTy 110r0 AiS/TbHICTD Ta IIepeCcyBaHH:I, KpiM
BUIA/KIB, KOJIN Ije TUMYACOBO HEOOXIAHO 3 MiPKyBaHb HaraJIbHOI BiliCBKOBOI

HeoOximHOCTI.”®

Ilepconan opranisaniil 3 HaflaHHA TyMaHiTapHOI JJOITOMOTH
IIOBMHEH BanOByBaTI/I BUIMOTI' 663H€KI/I CTOpOHI/I, Ha TepI/ITOpﬁ }IKO'I' BOHUI
BUKOHYIOTb CBOI 000B’sI3KY, i 3a )KOZHUX 0OCTaBMH He MOYKe IIepeBUIIYBaTH

MTOBHOBa)KEHHA y MeXax CBOEI Micii. Micis nepcoHany, AKuit He JOTPUMYETb-

Cs1 IIMX YMOB, MO>Ke Oy Tu mpunuHeHa.”

HisHaTucs 6inbme (I'ymaniTapaa gonomora)®s

Liberia: Hope at Last, film, ICRC, 2006. [JocTyn 3a OCHIaHHAM:
https://avarchives.icrc.org/ Film/1051

Michael Bothe, “Relief actions: The position of the recipient State,” in Frits
Kalshoven (ed.), Assisting the Victims of Armed Conflict and Other Disasters,
Martinus Nijhoff, Dordrecht, 1989, pp. 91-98.

Rebecca Barber, “Facilitating humanitarian assistance in international
humanitarian and human rights law;” IRRC, Vol. 91, No. 874, June 2009,
pp- 371-399.

Emanuela-Chiara Gillard, “The law regulating cross-border relief operations,”
IRRC, Vol. 95, No. 890, Summer 2013, pp. 351-382.

Jelena Pejic, “The right to food in situations of armed conflict: The legal
framework,” IRRC, Vol. 83, No. 844, December 2001, pp. 1097-1110.

Felix Schwendimann, “The legal framework of humanitarian access in armed
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cTa. 2011. Ne 874-888. C. 145-164.

956 HOIIT, Cr. 71(1).

957 JIT1, Cr. 71(2); 3MITI, Hopmu 31 Ta 32.
958 [II1, Cr. 71(3); 3MITI, Hopma 56.

959 MIIT, Cr. 71(4).

960 Yci moxymentnn MKUX focTymHi 3a mocumaHHAM: WwWw.icrc.org
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Ax 3axou 3axuwac nio uac eivtnu?
o  Cmpasa Ne 41, MKYX, IToniTnka gonmomoru.
o Copasa Ne 124, Ispainb/Tasa, Onepanisa «/InTuit CBMHEIb».

. Cmpasa Ne 177, OOH, Pesomronia 688 Pagu besnexu OOH mopo IliBHiuHO-
ro Ipaky (pociiicbkoro MoBoio CrpaBa Ne 149).

o  Cmpasa Ne 278, Anrona, [omop sik 36post (pociitcbkoro MoBoo Cripasa Ne 227).

V. OKPEMI IIMTAHHZ, IO BUHUKAIOTDb Y KOHTEKCTI
HEMDKHAPOJTHUX 35POMHIUX KOH®/IIKTIB

1. IluBinbHe HaceleHHA B HEMDKHAPOIXHUX 30POITHUX
KoHmiKTax
HemixnapozHi 36poiiHi koHGIIKTY BifOyBarThCA He MK Aep)KaBaMi, a
MDX flep>KaBaMI Ta OpPraHi3oBaHMMM 30pOITHMMM TpyImamMy abo MDK HuUMM
rpynamy. BinbIIicTh HeMDKHApOFHMX 30pOiHMX KOHQIIIKTIB PO3HiNAITH
Hace/IeHH:A MOCTPAKAINX Jep>KaB Ha MPOTUIEXKHI IPYTIN, IO HiTPUMYIOTh
ofiHy abo iHIIy cTOpoHY. Y TOI 9ac AK 6araTo KOHQIIKTIB IIifl 9ac «XOIof-
HOI BiJIHM» BE/IVCh Yy >KUMU PyKaMI, i IPyIIN, IKi BOXOBa/IV, Ma/IM IOTUYHY
MOTMBALiI0, Y 6araTbOX Cy4acHUX HEMDKHAPORHUX 30pOiHMX KOH(IIKTax
NiHiA PO3MEXYBaHHA MK CTOPOHAMI 3yMOBJIEHA €THIYHMMMY, PEiriiHuMu
4y MOBHUMM BifMiHHOCTsIMU. [IpoTe Bci HeMbKHapoaHi 30poitHi KoHIIK-
TU MAIOTh CIIJIbHY PUCY: TPOMAaZAHM OJHIEl i1 Ti€l caMol Iep>KaBu MifTpu-
MYIOTh IPOTU/IEKHI CTOPOHM, IO YCKIAJHIOE TOYHE BIM3HAYEHHA TOTO, AKa
JacTVMHA IMBITbHOTO HAaCeNeHHs MiITPUMYE Ty YU iHITY CTOPOHY KOH(IIKTY
a60 MoTparIa Iijj Blagy CyIpOTUBHOI CTOPOHM. YCi HeMbKHapoiHi 36poitHi
KOH(IIKTY MAIOTh 1€ OfHY CI/IbHY PUCY, sSIKa MOJIITAE B TOMY, IO X04a O
ofiHa 31 CTOpiH KOHQJIKTY CKIAQJA€ThCs i3 Hefiep>KaBHUX 30pOITHMX CY0 €K-
TiB, sIKi /IS BCIX iHIMX I1i/1elt, KpiM BefleHHs 60ITOBMX Iilf, He MAOTh iHIIIOTO
IOPMAMNYHOTO CTAaTYCy, BifMiHHOTO Bif nuBinbHOrO HacenenHa.” Tomy MITI,
I[O pery/Ioe HeMDKHAPOHI 30poriHi KOH(MIIKTY, He 3aXMIa€ MUPHIUX K-
Te/iB Ha IificTaBi iXHBOI HALlIOHAIBHOCTI, 060B’A3KY BIPHOCTI UM CTATyCYy,
41 Ha MifCTaBi TOro GaxTy, 110 BOHM [TepebyBaOTh IIiff BIaJOK0 CYIPOTUB-
HoiI croponn. HatoMicTh BOHO IIPOCTO 3axuIIae BCix 0cib, siki He 6epyTs a60
6inbie He OepyTh Oe3MOCEPENHI0 YIACTh y GOMOBUX [isIX, HE3aTIeKHO Bif
iXHBOTO CTATYyCy Iif Yac 60OBUX [iil i He3aIeXHO Bif TOro, uu nepedysa-
I0Th BOHM TiJI BNIafio0 Oy/b-AKol iepy)KaBy UM CTOPOHY KOH(MIIIKTY, fKa He €

961 Tudopmariio o 3aXMCT MBIIBHOTO HACeTeHHS Iifi Yac 60it0BYX Ailt AuB. y [1asi 3.
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http://www.icrc.org/casebook/doc/case-study/united-nations-resolution-688-case-study.htm
http://www.icrc.org/casebook/doc/case-study/united-nations-resolution-688-case-study.htm
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
http://Ангола, Голод як зброя
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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IepXXaBHUM yTBOpeHHAM. OueBMUAHO, Lieli crenndivHmil Miaxin IpoHnsye
BCI0 HOPMATUBHO-TIPaBoBy 6a3y MI'TI, 1o perymioe HemiKXHApORHi 36portHi
KOHQIIKTH, i TOMY Ma€e BMpilllajbHe 3HAYCHHA [JIA JIOT0 PO3yMiHHS.

2. TymaHHe MOBOMKEHHA

Hapixunm xkamenem MITI, 1o peryiioe HemiXHapogHi 36poiiHi KOHGIKTH, €
CII/IbHA CTATTA 3. Bymyun HallBa>XIMBilIIM ITOTIOKEHHAM Cy4aCcHOTO JOTOBip-
Horo MITI, cminbHa cTarTa 3 cripaBeymMBo omicaHa AK «KoHBeHIis B MiHia-
TIopi» B KOHTeKcTi JKeHeBcbkmx KonpeHwuin.*” Ha mymxy MbxHapopHOro
Cyny OOH, 1je - «MiHiManbHIIT IOKa3HMK», AKUII BTITIOE 6a30Bi MipKyBaHHs
TYMaHHOCTI, KOTpi C/Tifi BBa)XaTu 00OB’3KOBUMM B OYb-SKOMY 30POTHOMY
KOH(QJIIKTI, He3a/Ie)XHO Biff HOTOBIpHUX 3000B’s13aHb.”® DaKTUYHO, CITi/IbHA
cTarTs 3 mepenbavae, mo KOXXHa CTOPOHA HEMDKHAPOTHOTO 36pOITHOTO KOH-
¢rikTy, IpencTaBIeHa ypsagoM abo OpraHisoBaHOK 030POEHO0 IPYIIOL0, IIO-
BIHHA LIOHAlIMEHIIIe, JOTPUMYBATHUCA TaKOi OCHOBHOI HOPMIL:

«3 0cobamu, AKi He 6epyTh aKTUBHOI y4acTi y 60I0BMX [iifX, 30KpeMa 3 0Co-
6amu 3i cKmay 36pOITHUX CIII, IO CK/Iamu 36poro, a TAKOX i3 TUMM, XTO BU-
6yB 3i cTpoto (hors de combat) yHacIiKoK XBOpoOU, TOpaHeHHs, 3aTPUMaHHs
4y 3 6yAb-AKOI iHIIOl IPUYMHY, TIOBOLATHCSA TyMaHHO, 6e3 6ynb-sKoi He-
CIPUATINBOI AMCKPUMIiHALII 32 O3HaKaMI pacy, KONMbOpY LIKipy, pejirii uu
BipyBaHHS, CTaTi, IIOXO)KEHHS IM MAITHOBOTO CTAHY UM OyIb-SIKUX IHIINMX

HofiOHNX KpuTepiiBy.*

BinbIn KOHKPETHO CIIiyibHA CTAaTTA 3 3a60pOHsA€E «B OyIb-AKMIT Yac i B Oy/b-
AKOMY MiCITi»:

(a) mocsaraHHs Ha XUTTA Ta Pi3NIHY HE[OTOPKAHICTD, 30KpeMa BOUB-
CTBa, KaJliYeHHsI, )KOPCTOKE TIOBOJKEHHsI Ta KaTyBaHHS;

(6) 3axoIUIeHHS 3apYYHMKIB;

(B) mocsraHHs Ha 0COOMCTY TiAHICTD, 30KpeMa HeMIOfICbKe Ta TaKe, 110
IIPUHVDKYE TiHICTD, TOBOIPKEHH;

(r) BMHeceHHs BUPOKIB Ta 3[ilICHEHHS IOKapaHHs 6e3 MmoIepeIHbOro
pillleHHs, BUHECEHOTO CY[JOM, CTBOPEHMM HaJIe)KHUM YMHOM, 3 Ha-
JAHHAM BCiX CYyOBMX I'apaHTiil, BUSHAHMX LIMBIi30BAaHMMM HaLlis-

MI K 060B’I3KOBi.
JomatkoBuit mpotokon Il yHoCcKOHAIIOE Ta HOIOBHIOE 3aXNCT, Iepefbdade-
HUIT CI/IPHOI CTAaTTel 3, 0COOMMBO 3a JOIOMOTOK (GOPMYTIOBAHHI OC-
HOBHMX TapaHTIil, CIPSIMOBaHMX Ha 3a0e3leyeHHs [yMaHHOIO CTaBJIEHHS

962 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 3.

963 1C]J, Nicaragua case, op. cit. (note 27), para 218. ITigrBepmxeno ICTY, The Prosecutor v.
Dusko Tadi¢, op. cit. (note 70), para 102.

964 KK I-1V, Crinbha ct. 3(1).
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o BCix 0cib, siki He 6epyTb ab0 Oinbiie He 6epyTh GE3MOCEPENHIO YIACTD Y
00ITOBIX isX, He3aJIEKHO Bifj TOro, 4n Oya ixust cBo6oga obmexeromw. Taki
0co061 MaIOThb IIPAaBO Ha II0BAry JJO CBOEI 0COOMCTOCTI, 4eCTi, IepeKOHaHb Ta
peririiiuyx 3BU4aiB, a TAKOXK 3a OYIb-AKMX 00CTaBMH BOHM ITOBMHHI OyTH
00’eKTaMu TYMaHHOTO ITOBOI>KeHH 6e3 6yab-sKol auckpuminanii.’® Jopgar-
KOBMII poToKon I posmmproe nepernik 3a60pOHEHNX Aill «B OYIb-AKMIT 4ac
i B 6yAb-sIKOMY MiCIfi»:

(a) mocsATaHHS Ha KUTTS, 3TOPOB’s Ta PisuyHe abo ncuxivHe 61aromo-
JTyq4si JTIOfieit, 30KpeMa BOMBCTBA, )KOPCTOKE ITOBOJKEHHSI, TAKe SIK
KaTyBaHHs, Ka/liYeHHs a60 Oy/ab-s1Ka (opMa TiNeCHNX ITOKapaHsb;

(6) KOMEKTMBHE TIOKAPAHHS;

(B) B3ATTA B 3apyYHUKI;

(r) TepopucTUyHi aKTH;

(m) mocsraHHs Ha OCOOMCTY TiAHICTD, 30KpeMa HeIIfICbKe Ta TaKe, 110

TIPUHIDKYE TiJHICTD, IIOBOJPKEHHS, 3TBa/ITyBaHHA, IPUMYIIyBaHHA
IO IpoCTUTYLHi Ta 6yib-sAKa GopMa HEIPUCTONHOTIO OCATAHHS;

(e) pabcTBO Ta paboroprisig y Beix ix popmax;

(e) rpabix;

(x) morposa BUMHEHHs Oy[b-IKUX BUIIe3TajaHMX Hiit.”*

L1i ocHOBHI rapaHTii FyMaHHOTI'O IIOBOJKEHHS 10 0Ci6, sAKi He 6epyTb Oesmo-
CepefHIO y4acTh y 60i10BMX [isX, € yacTuHOI0 3Bu4aesoro MITI, mo sacro-

COBYETHCSI B HEMDKHAPORHNUX 30poitHUX KOHmiKTax.”

3. CnenianbHMIii 3aXUCT IS AiTEN
JocBin mokasye, 1o mity, sAKi HOCTpaXkaau Bif HeMbKHapOZHUX 30pOITHIX
KOHQIKTIB, 0COOMMBO MiARAIOTHCA PUSUKY PO3’€NHAHHA 3 IXHIMU ciM ML,
BepOyBaHHIO 5K [jiTell-COMAATIB, a60 3a3HAIOTH iHAKILIOI AK Pi3UIHOI, TaK i
ncuxonorivnoi mkopu. Tomy B JomarkoBomy mpotokori II mepenbadeno,
1[0, SIKIO HEOOXiMHO I IXHBOTO 3aXUCTY, JiTU IOBMHHI 6yT1/1 TUMYACO-
BO BMBe3eHi 3 30HU 60110BUX [iilt Ha Ginbln GesledHy TepUTOpPiio epXKaBy,
KO/ Ile MOXX/IVIBO, 32 3TOfj00 OATbKiB 4y IHIINX OIIKyHIB. Y Oynb-sAKoMy
pasi eBakyitoBaHi JiTV HOBMHHI CYIPOBOKYBATICA 0c0OaMy, BiflIIOBifaIb-
HIIMH 3a IXHIO 6esneky Ta o6po6yT. HeobxifgHo BXmBaTy BCixX Binmosifg-
HUX 3aXOZiB [yIs CIPOIeHHs IIPOLecy 00’ efHAHHS CiMelt, SIKi TMMYacoBO
pO3nydeHi, a TMM 9acOM JIiT! ITOBMHHI OTPUMMYBaTy OCBiTY BiJlTIOBiIHO 10
no6a>kaHb CBOIX 6aTbKiB a60 IHIIMX OCi0, BifTIOBiZaIbHMX 3a IXHIN JOTJIAL,.
Y >xopHOMY pasi fiTy BikoM 0 15 pokiB He MOXXYTb 6yTU 3aBepOOBaHi 1o

965 JIIIL, Cr. 4(1).
966 [IITII, Cr. 4(2).
967 3MITI, Hopmu 87-105.
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36poitHux cun abo 36poitHMX Ipym, ab0 OTPYMYBATH JJO3Bil HAa y4acTb y
6ortoBux misx. Kpim toro, 3a mitemu, siki O6ymu 3axorvieHi micms 6esmoce-
penHbol yuacTi y 60110BUX AifX, IO CYIepeYnTD Liill 3a60pOHi, 3a/IMIIaeThb-
Cs IPaBO Ha CHelia/TbHUI 3aXNCT, IO HaJlaeThcA AiTaAM 3a MITL®

—  Indopmaniio mpo 3a60poHy BepOyBaHHsA AAiTel
BiATIOBIZHO /10 IpaBa mpas jaopnHy AuB. y Pospaini 1.4.6. Buie.

4. 3a6opoHa IPUMYCOBOTO IepeMillleHH

ITpumycoBe nepemilljeHHA 9aCTUH LMBiTbHOIO HACE/IEHHSA CTAJIO MIOBTOPIO-
BaHOI0 IIP00JIeMOI0 B HeM>KHApORHUX 30poiiHuX KoHPmikTax. OCcKinbky i
IIPOLIECH YACTO ONMCYIOThCA K «ETHIUHI YMCTKM», TaKi IIPUMYCOBI Iepemi-
I[eHHs 3a3BUYail KOPeHATbCs B HMOMITUI eTHIYHOI a60 pacoBOi HEHAaBIMCT;
BOHI, 5K TIPaBUJIO, CYIIPOBOPKYIOTHCS HAMOI/IBII MIOKYIOUNMI 3BipCTBaM,
HOYNMHAIOYN Biff CUCTeMaTHYHNX 3IBA/IITYBaHb, PO3KPa/jaHb Ta BOMBCTB [0
Bifkpuroro reHouuay.”” 3aiiBe TOBOpUTH, 1[0 MalDKe Y BCiX BUITafIKax Iy-
MaHiTapHi HaCJiIKV IPUMYCOBUX IepeMillleHb HaceJIeHHA € KartacTpogiy-
Humu. Tomy [lomaTkoBuit mpotokon II 3a6opoHse cTopoHaM KOHQIKTY
BifJaBaTy HaKasy IIPO NPUMYCOBE NepeMillleHHs LMBiTbHOTO HACEeNeHHH 3
HPUYVH, TI0B’sI3aHNX 3 KOHQIIKTOM, SIKIO TIIbKM 1ie He BUMATaeTbCsl Jiis
BCTAHOBJIEHHs Oe3IeKu LMBIIBPHMX 0Ci6, ab0 3 BilICPKOBUX MipKyBaHb.””’
3posymino, mo us 3a60poHa He MOKIMKAHA 3armobiraty FO6GPOBiLIBHOMY
PYXY LMBiIbHOTO Hace/leHHS ab0 OKpeMuX LMBUIBHMX 0Ci6, sSIKi HaMaraiTb-
Csl VHUKHYTY HeOesIeK 30HM OOMOBMX Aiil UM 3 SKMXOCDH IHIIMX Ipu4nH,’”
a TaKOX He OXOIUTIOE MPYMYCOBI IepeMillleHHs 3 NIPUYMH, He OB A3aHMX
3i 36poitHNM KOH(IIKTOM, TaKUX SIK MPUMYCOBa eBaKyallis 3 TepUTOPii,
MOCTPKAAIMX Bifl CTUXIMHMX mnX.”? Y TUX BUHATKOBUX BUIIQJKaX, KOJIN
IPUMYCOB€ NepeMillleHHA Ha TEPUTOPil I03BOIEHO, C/Iifl BXXMBATU BCiX MOX-
JIMBUX 3aXOfiB [yIA 3a0e3IeYeHHs TOro, 1100 IMBITBHOMY Hace/IeHHIO Oyin
HaJaHi 3aOBI/IbHI YMOBM IIPUTYIIKY, BIITIOBITHMII PiBeHD ririeH, 300poB’s,
Oesmexn Ta xapuyBaHHA.”? JJomaTkoBuit mpoTtokon II Takox mepepbavae,
1[0 IMBiIbHI 0CO6M He MOXXYTDb IIPUMYCOBO 3a/IMIIATU «CBOIO BIACHY TepPH-

968 JIIIIL, Cr. 4(3).

969 Kondmixru B kommHiit Orocnasii (1991-1999) ta renouny B Pyanpi (1994 p.) € 3aoky-
MEHTOBAaHMMMU NPUK/IAJaMy TaKOI O TUKIL.

970 JIIIL, Cr. 17(1); 3MTTI, Hopma 129 b.

971 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op.cit. (note 186), para 4851.

972 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 186), para 4855.

973 JIIIL Cr. 17(1); 3MITI, Hopma 131.
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M. Di Lauro/Getty Images/ICRC

Lentp ¢isnunoi peabimiranii MKUX B Hamxkadi (Ipak), 2014 p. Barbko i CuH 4YeKalOTb
OTLATY.

TOpIiO» 3 IIPUYVH, [IOB’SA3aHMX 3 KOHQIiKTOM.”* 3araiom, Iie 03HAYa€, 110
LVBIZIBHI 0COOM He MOXYTb OyTU BUTHaHI 3 Hal[iOHaJbHOI TepuTopil mep-
YKaBU-yJaCHVKa KOHQIIKTY, SIK 1je TPAIIAIoCs 3 TPariYyHMMM HaC/ifKaMu B
HM31Ii HeMDKHAPOZHUX 36pOITHIX KOHPIKTIB.””® ¥ cuTyalisax, KOnu Beamnka
JaCTMHA TePUTOPIii KOHTPOITIOETHCS IIOBCTAHCHKOI0 CTOPOHOIO, 1is1 3a00pOHa
Mora 6, 6e3CyMHIBHO, T/IyMauUTHUCsI TaK CaMO, SIK 1 3a60pOHa Ha BUTHAHHS

LMBITBHOTO HAaCeleHHs 3 TAKUX paitoHiB.””®

5. BanTaxigomoMoru y HeMi>KHapOJHMX 30pOiTHUX KOHQTIKTax

Horosipue MTITI, 1o perymoe rymaHiTapHy JOIOMOTY B CUTYalifX HEMiX-
HapOJHOTO 36pOITHOro KOHQIIIKTY, He HACTi/IbKM PO3BMHEHE, AK IPaBo, IO
perynioe MbKHaponHi 36poitHi KoHdmikTu. TuM He MeHIle, 5K 1 B cUTya-
[ifIX MDKHapOJHOTO 30pOIHOrO KOHQIIKTY, 3BM4aeBe Ta gorosipue MITI,
[0 Pery/IoTh HeMDKHAPOAHI 30pOoilHi KOH(IIKTY, 3a00pOHSIIOTh BUKO-
PUCTAHHA MPUMYCOBOTO TONIOAYBAHHA IMBITbHOTO HAcCENEeHHA AK METOLY

977

BefleHHA BifTHN"" Ta 3000B’A3yI0Tb KOXHY 31 CTOPiH KOH(IKTY HO3BOMUTH,

974 JIIII, Cr. 17(2).

975 Hamnpuknaz, HaBecHi 1999 poky 6yno 3xilicHeHe BuTicHeHHA 3 KocoBo 0 AnbaHii Ta Ko-
msboi I0rocmasepkoi Pecry6mikn Maxkepowil npu6nusso 800 000 eTHiYHNUX anbaHIiB
IOTOC/TaBChKMMU CUTIAMM.

976 Y. Sandoz, C. Swinarski, B. Zimmermann (eds), Commentary on the Additional Protocols,
op. cit. (note 186), para 4859.

977 [JI111, Cr. 14; 3MI'TI, Hopma 53. TuB. Takox Imasy 3.11.2.B.
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a TAKOXX CIIPUATHU IOCTaBKaM IAPTiii TyMaHiTapHOI JOIIOMOTHU JIA LVBi/b-
HUX 0ci0, AKi noTpeOyI0Th IOCTa4YaHHA TOBApiB, HEOOXITHUX IJIA IXHBOTO
BIDKMBaHHA.”’® Binbin koHKpeTHO JomaTkoBuil mpoTokor II Bkasye: «IKIIo
LMBi/IbHE Hace/leHH:A 3a3HAa€ HafI3BUYAHMUX CTPaKJaHb uepe3 HeJOCTaTHE
3a0e3medyeHHs iCTOTHO BaK/IMBUMIU IS BYOKMBAHHSA 3amlacaMy, TAKUMMU K
IIPOJIOBOJIbCTBO I MEMYHI MaTepiann, TO, 33 3TOJOI0 3alliKaBieHol Bucokoi
Horosiproi CTOpoHM, IPOBOAATHCA OIepaliil 3 HaJaHHA JOIIOMOTY I[UBi/b-
HOMY HAaCeJIEHHIO, 110 MalOTh BMK/IIOYHO T'yMaHiTapHMII i Heylepe KeHnii
Xapakrep i IpOBOAATHCA Oe3 sKOI 6 To He 6y/I0 AucKpuMiHaLii»®.

Sk crinpha crarra 3, Tak i JomaTkoBuit mpotokon II Takoxx nepen6adanTb,
1[0 HeyIepepKeHi opranisaunii 3 HagaHHA fonomory, taki sk MKUX a6o na-
L[iOHaJIbHi TOBapMCTBa, MOXYTb 3allPOIIOHYBAaTV BMKOHYBAaTU CBOIi Tpaju-
uirtHi GyHKUII /1A DiATPUMKY SkepTB 36poitHoro KoHdmikTy.” [ymanitapHi
omepariii 3 HalaHHs JOIIOMOTY HEMIHYYe IOTPeOYIOTb 3TOLY IePXKaBU 3 Te-
puTopianbHOW pUcANKIien. [Ig BuMora Mo)ke BUSBUTUCH IPO6IeMaTiy-
HOI0, 0COO/IMBO TaM, [ie MOCTAYaHHs I'yMaHITapHOI [OIIOMOTH IIpU3HaYeHe
I TepuUTOpil Hif KOHTPOJIeM ITOBCTAHCHKOI CTOPOHM KOHQIKTY. TuM He
MEHIII, CbOTOfiHi OY/b-sKa CBaBi/IbHA BiMOBa Py JO3BOIUTI IOCTaYaHHS
HeyTepe/>KeHOi TYMaHiTapHOI JOIIOMOTY CBOEMY HACEJIeHHIO B TaKuX paii-
OHaX, iMOBipHillle, TOBMHHA PO3INAJATUCA AK HE3aKOHHA, He JIMIIe B KOH-
tekcti 3Bu4aeBoro MI'TI, ase Takoxx 3a mpaBoM Ipas JiroAnHM. ™!

Hisnarucs 6inpme (OKpeMi NUTaHHA, 0 BUHNKAIOTh Y KOHTEKCTi
HEMDKHapOTHUX 30pOoiTHNX KOHQTIKTiB)*®

Jan Willms, “Without order, anything goes? The prohibition of forced
displacement in non-international armed conflict,” IRRC, Vol. 91, No. 875,
December 2009, pp. 547-565.

ICRC, Enhancing Protection for Civilians in Armed Conflict and Other
Situations of Violence, ICRC, Geneva, 2012, 90 pp.

“Civilians,» webpage, ICRC. Jocrtyn 3a nocunanssam: https://www.icrc.org/
en/war-and-law/protected-persons/civilians Tako) pOCiiiCbKOIO MOBOIO:
https://www.icrc.org/ru/what-we-do/protecting-civilians.

978 3MITI, Hopmu 55 ta 56.

979 JIIIIL Cr. 18(2).

980 JKK I-1V, Crinbha ct. 3(2); OITII, Cr. 18(1).
981 3MITI, xomenTap fo Hopmu 55.

982 Yci moxymentnn MKUX focTymHi 3a mocumaHHAM: WWw.icrc.org


http://www.icrc.org/
https://www.icrc.org/eng/assets/files/other/irrc-875-willms.pdf
https://www.icrc.org/eng/assets/files/other/irrc-875-willms.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0956.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0956.pdf
https://www.icrc.org/en/war-and-law/protected-persons/civilians
https://www.icrc.org/en/war-and-law/protected-persons/civilians
https://www.icrc.org/ru/what-we-do/protecting-civilians
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Ax 3axou 3axuwac nio uac eivtnu?

Copasa Ne 153, MC OOH, Hixapazya npomu Cnonyuernux Illmamie Amepu-
ku (pociricpkoio MoBoio CrpaBa Ne 130).

Crpasa Ne 164, Cypan, JJonosigy Criguoi xomicii OOH mopo Hapdypy
(pociiicpkoro MoBoto CripaBa Ne 138).

Cmpasa Ne 274, 36poitni xoudiktu B Cpeppa-Jleone, Jlibepii Ta Isinel
(1980-2005 pp.) (pociitcpkoro MoBoto CripaBa Ne 224).

Cmpasa, Pezomonist Pagu Besmexnt OOH mopo koudurixry B Cupii (gocrym-
HO jyiie B IHTepHeTi).


https://casebook.icrc.org/case-study/icj-nicaragua-v-united-states
https://casebook.icrc.org/case-study/icj-nicaragua-v-united-states
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/sudan-report-un-commission-enquiry-darfur
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
https://casebook.icrc.org/case-study/case-study-armed-conflicts-sierra-leone-liberia-and-guinea-1980-2005
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/un-security-council-resolution-conflict-syria




I'maBa 7
IMIneMmeHTaITiA
Ta gorpuManuga MI'11

Mixxnaponumit nentp kondepenuin B Kenesi (Ilseitapia). XXXI MixnapogHa KoHpepeHItia
Yepsonoro Xpecra i Yepsonoro IliBmicans, 2011 p.

T. Gassmann/ICRC.
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Crpykrypa

I. YUMHHMKY, 010 BIVIMBAKOTh Ha JoTpuManHa MITI

II.  O60B’s130K CTOPiH KOHQIIKTY «[OTPUMYBATHUCS Ta 3abesmmedy-
BaTY IOTPUMAHHI»

III. 3abesneveHHA JOTPUMAHHA HAa MDKHApOJZHOMY piBHI

IV. BignosifanbHIiCTb lep)KaBU Ta penapariii

V.  ImpuBigyanbHa KpMMiHa/lbHA BifjOBija/IbHICTD 3a MOpPYILIEH-
Ha MITI

VI. Cynose sabesnedenns gorpumanaa MITI

VIIL. Tlosacypose 3abesnedenns goTpumants MITI

VIII. Okpemi nuTaHHA, O BUHUKAIOTh ¥ KOHTEKCTi HEMiKHApOJ-
HUX 30pOiIHIX KOHQIIIKTIB

Pesiome

— Bci fepkaBu MOBMHHI HOTPUMYBATKCh i 3abesmedyBaru
morpumanHs MITI 3a 6yap-skux ob6craBuH. KoHkperHire,
Iep>KaBM TIOBMHHI BXXMBATU BCiX HEOOXiTHMX 3aXOMiB IS
immnemenTanii MI'TI y cBoilt BracHil 0pucoKIlii; BOHU He
TIOBMHHI 3a0X04yBaTV CTOPOH, 11J0 BOIIOTD, 10 IIOPYIIE€Hb
i MOBMHHI, HACKIZIbKM Il MOX/IMBO, BUKOPUCTOBYBATH CBill
BIUIVB, I[06 IIOK/IACTU KPail TAKMM HOPYIIEHHM.

— Kpim Toro, Bci fep>kaBy MOBMHHI NMPArHyTV PO3IIYKATH i
nepefaTy Cyay abo BUAaTH Oyb-AKY 0COOY, Ky 3BUHYBA-
YeHO y BUMHEHHI a00 BiilaHHi HaKa3y PO BYNHEHHs BOEH-
HUX 3/I0YVHIB, Ta BXXMBAaTM BCiX 3aXOfiB, HEOOXimHIX I
MpUIVHEHHA Oyfb-AKUX iHImX mopymens MITI.

—  BilicbKOBi KOMaHIVPY Ta iHIII KEPIBHMKI HECY Th KPMMiHa/Ib-
HY BifIIOBiZa/IbHICTb 3a BOEHHI 3/I0YMHY, BYMHEH] ocobami,
AKi epeOyBarOTh Mif| IXHIM e(eKTVBHUM KOHTPOJIEM, AKIIIO
BOHJI He BXXVBAIOTh YCiX HEeOOXiIHVX i paljioHalbHO OOIPYH-
TOBAHMX 3aXOJiB y MeXaX CBOIX IIOBHOBa)XXeHb [ 3aIlo-
OiraHHsA a60 NPUNMHEHHS TAKMX 37I0YMHIB, a60 mepemadi
CIIpaByY JJO KOMIIETEHTHUX OPIaHiB I PO3CIiyBaHHA Ta
KPUMiHa/IbHOTO IePeCi/yBaHHA.

— x mpaBunio, Jep>KaBHi yCTaHOBM Ta IPOLEAYPU IOBMHHI
3a0es3IeunTy BIHECEHHs BUPOKIB Ta/ab0 HMPUTATHEHHS [0
BifnoBiganbHOCTI 3a mopymenHa MITI, Toxi Ak MibkHapox-
Hi Me€XaHi3MM BifirpaloTh [JOIIOMIKHY i KOMIIJIEMEHTApHY
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POJIb, @ TAKOXX BCTYIAIOTh B [0 JIMIIE TOLI, KON JepKaBHi
MeXaHi3MJ He MOXXYTb e(DeKTVMBHO IIpallfoBaTi.

Y HeMDKHapopgHMX 30pOMHMX KOH(QIKTaX Hemep)<aBHi
36pOJIHI TPV IIOBVMHHI TaKOXX 3abes3IedyBaTyl MOBAry jo
MITI, a TakoX 3amo6iraTyi BUNHEHHIO 3/I0YMHIB Ta KapaTu
3a OPYLIEHHS.

Ha mpakruii edexTBHa iMIIeMeHTAIisl Ta HOTPUMAHHS
MITI Bce 11e 3HAYHOIO MipOXO 33JI€3KATh BiJi HECYNOBUX Me-
XaHi3MiB MOHITOPMHTIY, POSITIANY CKapT Ta iMIIJIEeMEHTAIli1.

TisHaTmca 6inpre’s®

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War?, ICRC, Geneva, 2011, Vol. I, Chapter 13: Implementation mechanisms,
State responsibility and Criminal repression, pp. 354-444. Takox pociiich-
koo MoBoto: Caccomu, Mapko 1 bysbe, AHTyaH. [IpaBoBas 3amura Bo Bpe-
v BoitHbL. MockBa, MKKK, 2008. T. I, 4. I, r. 13: VimmreMeHTauma MeXy-
HapOJHOTO 'YyMaHUTApHOTO IIpaBa, c. 321-410.

“Generating respect for the law;” IRRC, Vol. 96, No. 895/896, Autumn-—

Winter 2014.

Sk My mobaumnu B MOLEpefHiX PO3AiIaX, IPOTAroM OCTaHHIX 150 pokiB
MTTI cTano opHi€w 3 HAGIMBII MIMPOKO KOAUpIiKOBaHUX chep Mi>KHAPOL-
HOTO IIpaBa, JOIIOBHEHMX BCEOCSKHOIO CUCTEMOI0 3BMYaeBuX HOpM. Cpo-
ropHi MI'TI 3anpoBapKye IMpoKoMacIiTabHi 06Me)keHH: Ha 3aco6u Ta Me-
TOZM BefieHHs1 OOJIOBUX [iiT, @ TAKOXK HaJa€ HeTaIbHMII OIINC PEXXVIMIB 3aXu-
CTy LIMBIIbHOTO HACEJIEHHs Ta iHIINMX KaTeropiil /ofiel, IOCTpaXKgalnuX Bif,
koHrikTiB. BogHouac, MTTI daktiano cpocTosye crosa Lntepona silent
enim leges inter arma (B 4acy BillHM 3aKOHM MOBYarh) i po6uTh abCcoMOT-
HO 3p03yMinum Toit ¢axT, 10 36poitHi KOHPIIKTY Ta Ti, XTO B HUX OepyTb
y4acTh, He 3a/IMIIAI0THCSA 11032 IPABOBYM PETY/TIOBAHHAM.

JlocBin mokasye, 1o nuire icHyBaHHA I'yMaHiTapHUX HOPM He 3anobirae a6o
He TIOJIerllIy€e Be/MYe3Hi CTpaXXJaHHA, CIPUYMHEH] 36poitHMMY KOHITiKTa-
MU, @ TAKOX He 3a0esIeuye IPUITHATHY II0OBEAIHKY CTOPIH, 1110 BOWTb. Jiit-

983 Yci moxyment MKYX focTynHi 3a mocumaHHAM: Www.icrc.org


http://www.icrc.org/
https://casebook.icrc.org/law/implementation-mechanisms
https://casebook.icrc.org/law/state-responsibility
https://casebook.icrc.org/law/criminal-repression
https://www.icrc.org/en/download/file/17326/irrc-895_6-humanitarian-debate-law-policy-action.pdf
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CHO, 51K 3a3HaunB MKYX, «0CHOBHOI IPUYMHOK CTPXKIaHb Iif 4ac 36po-
ItHMX KOHQiKTiB Ta mopymens MITI € He BifcyTHICTb HOpM 4N iX HEOCKO-
HaJIiCTh, @ HEBMKOHAHH: Y>K€ iCHYI0YMX HOPM 4epe3 BifICYyTHICTb IO TUYHOI
Bo7i a60 3 iHmmx npuunH»’*. ToMy Haf3BUYaiHO BaXX/IMBO BUBYUTH YMH-
HIUKM, 110 BIVIMBAIOTh Ha goTpuMmanHA MITI, a Takox pisHi iHAnMBigyanbHi
Ta KOJIEKTMBHI 3aXOMM, SKi MOXXYTb OyTHU BXUTI [Is1 iMmeMeHTamnil abo 3a-
crocysannsa MITI

I. YMHHWMKMU, 11O BIVDIMBAIOTb HA JOTPVUMAHHSA MI'TI

TpynHowi, mop’a3aHi 3 iMITeMeHTali€lo Ta 3a0e3Ie4eHHAM JOTPUMAH-
HA MITI y pakTiyHuX KOHQIIKTHUX CUTYalLifX, YaCcTO PO3IIANAIOTBCS AK
cmabkicTp 1i€l ramysi npasa. [l yoro noTpibHe npaBo 36poitHNX KOHGIIIK-
TiB, SKIO JIOTO HOPMM He MOBAXAIOTHCS i iX e(eKTMBHOTO TOTPUMAHHSI
HEMOXX/IMBO KOMOrTUCA? YoMy OIHAKOBI HOpMM NTOBUHHI 3aCTOCOBYBATIUCD
SAK [0 lep>KaBM-arpecopa, TaK i 1o lep>KaBM, KOTPa peai3ye CBOE IIpaBo Ha
caMo060poHy a60 10 CTOpiH KOHQIIKTY, SIKi JOTPUMYIOTBCS IpaBa, a Ta-
KOX 10 THX, XTO HaBMUCHO INopyluye Jioro Hopmu? Yomy fii BilicbkoBOTO
HOBMHHI 06MeXyBaTUCh, KOIM MeTa BilfHU MOJATae B TOMY, 10O BIDKUTH
IIpM MOTEHILITHO CMepTeNbHill 3arposi Bif cynpotusHuka? Crpasai, MITI
HOPYIIYETHCS IPAKTUYHO Y BCIX 30pOITHMX KOH(IIKTaX Ta IPaKTUYHO BCiMa
CTOpPOHaMIU, 10 BOIIOTh. [lesKi 3BipCTBa, CKOEHI MiJ| Yac BiliHY, BCEILAIOTDb
HEBMMOBHUII JKaX y LIMBIIbHOTO HacCe/IeHHsA Ta KOMOATaHTiB, 3aBJA04ll IM
cTpakpaHb. [ITpoTe mpaBruBUM € TON (aKT, 10 CTOPOHU KOH(IIIKTY pery-
JIAPHO [€MOHCTPYIOTb BUM3HA4YHY CTPMMAHICTD i T'YMaHHICTb, HaBiTb y Hall-
CKIafHimmx 06cTaBMHAX, 4acTO OiIBIIO0 Mipolo, HiK Toro Bumarae MITL.

bararo ynHHMKIB BrmBae Ha gorpuMmanHa MITI mip yac BiitHuM, 30Kkpema:

o MarepianpHuii iHTepec: HalfaBHIIINM i HaiteeKTUBHIIINM CTH-
MY/IOM J/Is1 0OOMeXXeHHsI 3ac006iB 1 MeTOZIB BefieHHsI BilTHU 3aBKAN
6yB YMHHMK BilICbKOBOi, €KOHOMI4HOI Ta ajMiHicTpaTuBHOI 3a-
nikasneHocTi. Oco6MMBO B yMOBaxX TepUTOpiaIbHUX KOHQIIIKTIB
3HUIIEHHA JIOTICTUMYHOI, IPOMMCIOBOI Ta CiIbCBKOTOCIIOIaPChKOI
iHppPaCTPYKTypu CYIPOTMBHMUKA, & TAKOXX BOMBCTBO UM IlepeMi-
I[eHHs BEIUKOI KiTbKOCTI LVBIIBHUX OCI6 He Jille YCKIaJHIOE
BilICbKOBE BTOPTHEHHSA Ta OKYIIALil0, a TAKOXX BMMAarae BeIMKO]
IryMaHITapHOI JOIIOMOTY Ta 3yCIU/Ib 3 BiTHOB/IEHHA Ha BiIIOBIIHUX
TepuTopiax. Kpim Toro, TonepaHTHICTD 10 MOIIMPEHNX MOPYLIEHb

984 MKYX, «MbkHapogHe ryMaHiTapHe IPAaBO Ta IPOOIeMM Cy9acHUX 30POIHMUX KOHPIIIK-
TiB, JlokymeHT, mifroToBnenuit go 30-i MixuapogHoi KoHpepenuii YepBoHoro Xpecra
ta Yepsonoro IliBmicans, JKenesa, lllBesiapis, 26-30 muctonaga 2007 poky», JKenesa,
[IBeitrrapis, 26-30 muctomaga 2007 p., MOKYX, T. 89, Ne 867, Bepecens 2007 p., . 721.


https://www.icrc.org/eng/assets/files/other/irrc-867-ihl-challenges.pdf
https://www.icrc.org/eng/assets/files/other/irrc-867-ihl-challenges.pdf
https://www.icrc.org/eng/assets/files/other/irrc-867-ihl-challenges.pdf
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Ta 3JI0YVHIB 3 60Ky OKpeMIX CO/IIATIB MiipMBa€e AUCLUIUIHY Aifo-
YMX CUJI 3aTajIOM i CyTTEBO 3MEHIIYE iX BilfiCbKOBY LIiHHIiCTb.

OuikyBaHHA B3a€MHOCTi: IpMHAIIMHI B KJIaCMYHMX KOH(QJIIK-
TaxX MDK peryspHuUMM 30pOMHMMY cWIaMy abo TpyHIaMu OdiKy-
BaHHA B3AaEMHOCTI NPOJOBXY€E BIUIMBATU HA IOBEMiHKY CTOpIH,
1110 BOIOIOTD, HaBiTh He3BaXKAIOU! Ha Te, 10 foTpumanHa MITI e
000B’sI3KOBIM, He3a/IeXKHO Bifi TOTO, UM JIOT0 MOBAKAE CYIIPOTHUB-
HMK. CTopoHM KOHQIKTY OiblI I'yMaHHO i 3 Oi/IbIIOI [IOBAro
CTaBUTHMMYTBCA [0 3aXOIUIEHVX LMBUIPHUX OCi6 Ta BiliCbKOBOIIO-
JIOHEHMX, AKIIO BOHU OYAYTb BIIEBHEHI, 10 IIPOTIIEKHA CTOPOHA
nistume Tak camo. ITpore ouikyBaHHA B3a€EMHOCTI Bce 4acTile
He BUIIPABIOBYETHCS Y BUIIA[IKAX aCKMETPUYIHOTO IPOTHOOPCTBA
MDK BMCOKOOPTaHI30BaHMUMM, FOOpe OCHAIEHUMM CTOPOHAMMU
KOH(IIIKTY Ta c1aboopraHisoBaHIMI CHIaMIL, KOTPi He 34aTHI 260
He 6akaroTb forpumMyBaTucs MITL

B3aemHa foBipa Ta moBara: xoya BiTHOCMHM MiDX CTOpPOHAaMU,
IO BOIOIOTD, i MOTIpIIMINCA O TOYKM 30pOHOro KOHQIIKTY,
6e3yMOBHe TOTPMMAaHH:A 3aKOHIB i 3BM4aiB BillHM HUMM CTBOPIOE
OCHOBY /I B3a€EMHOI IIOBAary Ta JOBipM, 1O € HAJ3BUYAIHO He-
006XiTHMM /11 MalibyTHIX CIIpo6 1IOTO JOCATHEHHSA MUPY Ta IIpU-
MUPEHHA.

Ipomajcpka myMKa: 0co61MBO 3 OITIAAY Ha CTPIMKMIT PO3BUTOK
TEXHOJIOTi/l KOMYHIKalil NPOTATOM OCTAaHHIX JIBOX JeCATUJIITD,
posnoBciomKeHHs iHpopmanii y 3MI npo motouni 36poitHi KOH-
ikt MOXKe MaT! BUPIllIa/IbHUI BIIMB Ha TPOMAJICBKY HYMKY
B Pi3HMX KpaiHaxX Ta 3[iJICHIOBATY 3HAYHMI TUCK HA YPALU IS
TOro, 06 ix 30porHi cum gorpumysamicst MITIL. V neskux Bu-
HajiKax Taka iHpOpMallis Mo)Xke IPU3BECTH O PO3CIiAyBaHHA Ha
HaliOHa/IbHOMY 260 MDKHapOZHOMY piBHX, a00 HaBiTh KO BHY-
TPilIHbOAEPKABHMX 4M MDKHApPOJHUX IPOLECIB CTOCOBHO Iifj0-
sproBaHux 3no4mHNiB. Hampuknan, y 2003 poni IOBigoMIeHHA
IIPO CUCTeMaTUYHi KaTyBaHHA OO ipaKCbKUX VB A3HEHMX, YTPU-
myBauyx CIIA y B’asuuni A6y-Ipaii6, cipuamHmnio o6ypeHHs
CBITOBOI I'POMa/ICbKOCTI, 1110 HAHECTIO CEPIIO3HOI IIKOAY penyTaril
ypsany Cnony4yenux lItaTiB Ta B MifCyMKy IPU3BENO 10 CYAOBO-
ro HepecilifiyBaHHA Ta 3aCy[PKeHHs [eKiIbKoX ocib 3i ckmamy ix
36pOItHMX CUIL.

Kpuminanisania Ak cTpuMylounii YMHHNK: OCTaHHIM, IIpOTe He
MEHII BOX/IMBUM YMHHUKOM, AKUI BIZIMBA€ Ha IIOBENIHKY CTOPIH,
1[0 BOKIOTH, Ta OKPEMUX IMOMITHUKIB, COM/IATIB Ta UMBITPHNX OCiO,
AKi JiI0Th Bifi IXHBOTO iMEHI, € IMOBIpHICTb KPUMIiHA/JIbHOIO IIe-
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pecnigyBaHHA Ta caHKIiit. OCHOBHA BifiIOBifa/IbHICTD 3 Iepecri-
IyBaHHA 0ci6, mo nmopyum MITI, TpagniiiiHo mokIagaeTbes Ha
cami fiep>kaBu. IIpoTe MpOTAroM OCTaHHIX ABOX JeCATWIITH Oy10
YCIIIIIHO CTBOPEHO Ki/IbKa MI>KHAPOJHMX KPUMiHAIbHUX CYJiB Ta
TpubyHanis. Hespaxkatoun Ha YMC/IeHH] TPYIHOIIi Ta 0OMEXeHHs,
Iji OpraHy 3HAYHO MiZBMUILMIN eDeKTUBHICT KPUMiHAIBHUX IIe-
pecniflyBaHb Ta JIMOBipHICTb 3aCTOCYBaHHA CaHKIIili 3a IIOPYILIEH-
Ha MITI y Bunagxax, Komu gepxaBy He MOXKYTb a60 He 6aXKaloTb
B3ATHU Ha cebe rOJIOBHY BiilIOBiJa/IbHICTD 1[O/I0 IIHOTO.

Hisnarucs 6inpure (YMHHUKY, [0 BIVIMBAIOTH Ha foTpumanHHsa MI'TI)%>

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War?, ICRC, Geneva, 2011, Vol. I, Chapter 13: Implementation Mechanisms,
pp- 441-444. Takox pociiicbkoor MoBoto: Caccomn, Mapkon bysbe, AHTY-
aH. [IpaBoBas 3amuTa Bo Bpemsa BoiHbl. MockBa, MKKK, 2008. T. [, u. I,
1. 13).

ICRC, The Roots of Behaviour in War: A Survey of the Literature, ICRC,
Geneva, 2004, 120 pp.

Greenberg Research Inc., The People on War Report: ICRC Worldwide
Consultation on the Rules of War, 1999, 102 pp.

Olivier Bangerter, “Reasons why armed groups choose to respect international
humanitarian law or not,” IRRC, Vol. 93, No. 882, June 2011, pp. 353-384.

II. OBOPB’130K CTOPIH KOH®JIIKTY «JOTPVMMYBATIICSA
TA 3ABE3IIEYYBATI JOTPVUMAHHS»

1. 3aranpHuiT IPUMHIUII

3ara/IbHUIT IPYUHINIL, IO PETYIIE 3abe3edeH s 3aCTOCYBAHHS Ta iMIITe-
meHTanii MITI, nonArae B ToMy, 110 KOXHa JepxaBa 3000B’13aHa JOTpU-
MyBaTuCh Ta 3abesnevyBaru forpumanna MITI 3a 6yab-sakux o6cTaBuH.**
Ha camomy 6a3oBomy piBHI Iie Bifob6pajkae paBOBUI IPUHLNII pacta sunt
servanda, 3TiIHO 3 SKMM Jiep>KaBM HMOBMHHI BMKOHYBAaTy BCi 3000B’sA3aH-
Hs, mepenbadeHi yrofow, ydacHUIsAMu Kol Boun €. TepMiH morosipHO-

985 Yci moxymentn MKUX foctynHi 3a mocunanHAM: Www.icrc.org
986 JKKI-IV, Cninpha cr. 1; AT 1, Cr. 1(1); 3SMITL, Hopma 139.

987 BipmeHcbKa KOHBEHIIiA PO MTPaBO MKHAPOJHNX JOroBopiB, CT. 26.


http://www.icrc.org/
https://casebook.icrc.org/law/implementation-mechanisms
https://www.icrc.org/en/publication/0854-roots-behaviour-war-survey-literature
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0758.pdf
https://www.icrc.org/en/doc/assets/files/other/icrc_002_0758.pdf
https://www.icrc.org/en/doc/assets/files/review/2011/irrc-882-bangerter.pdf
https://www.icrc.org/en/doc/assets/files/review/2011/irrc-882-bangerter.pdf
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ro mpaBa «3a Oygb-sKux 006CTaBMH» Iepen6adae i MPUHIUIT BiICYTHOCTI
B3a€MHOCTI, 3Ti[JHO 3 IKUM CTOPOHH, 110 BOKIOTh, IOBYHHI II0BA)KAaTU CBOI
ryMaHiTapHi 3060B’A3aHHA, HaBiTh AKIIO Iii 3000B’A3aHHSA IOPYIIYIOTbCA
ixHiM cynpoTuBHuKOM.”®® Cripaspi, oco6miBicTio MI'TI € Te, 1110 0fHa cTOpO-
Ha, KOTpa He JOTPUMYEThCS 3000B’3aHb 3a JOTOBOPAMU 3 MiXXHApPOIHOTO
TyMaHiTapHOTO IIpaBa, He MOXKe BUIIPABIOBYBATY IPU3YIIMHEHH a00 IIOBHe
IpUNVHEHHs Ail ZoroBopy 6yb-sKo0 iHIIO0 cTOpOoHOI.”® TakoX HeHOH-
cyBaHHA gorosopis MI'TI cTopoHOI0 KOHQIIKTY He MO>Ke HaOpaTy YMHHOCTI
IO 3aKiH4eHHA OY/b-AKOro 30POIIHOTO KOHQIIKTY, SIKUII TPUBAE Ha MOMEHT
3asBM Npo feHoHcanio.””° KpiM Toro, BilicbKOBi pempecatii O3BOMAIOTHC
CTOpOHaM, 1[0 BOIOIOTD, JIIIIE B HaJI3BMYAITHUX 06CTaBMHAX i HIKOM He I10-
BMHHI 6yTyM cripsiMOBaHi MpoTH 3axmieHnx oci6 a6o o6’exris.””' MC OOH
HAaBiTb BU3HAB, 1110 000B’sI30K JOTPUMYBATHUCH i 3abe3IedyBaTH JOTPUMAH-
HA € 3aranbHuM npuHIymoM MITI, mo 3acTocoByeThcsa y BCix 36poitHMX

KoH(TIKTaX i He3a/IeXXHO Bij| JOroBipHUX 30008’ s13aHb.”

Ha xoHuenTyanb-
HOMY piBHI Iieil 000B’sI30K Mae Ki/lbKa aclekTis, a came: (1) HeeamusHuil
0608’5130K yTPUMYBATHCS Bifi 6Y/b-KOTr0 HaBMIUCHOTO nopyeHHs MI'TL; (2)
no3umueHutl 6HympiuiHiii 0606’130x 3a6e3MeINTH IMIIEMEHTAIII0 Ta 3aCTO-
cysauust MI'TI na nayionanvromy pisui; Ta (3) nosumueHuti mixHapooHui
0008’730K Jiep>KaB 3J1iIMICHIOBATH JBOCTOPOHHIN ab0 6araToCTOPOHHIM TUCK

Ha iHIi gepxaBy a60 CTOPOHY, 110 BOKIOIOT, AL foTpuManusa MITL

2. HamionanpHa iMIIieMeHTaIlisl Ta BUKOHAHHSA

BipnoBifHo 0 cBOro 060B’A3KY HOTPUMYBATHCh Ta 3a0e3ledyBaT JOTPU-
maHHA Ko MITI, oueBugHO GOPMYETHCsT 060B 30K CTOPIH, 110 BOIKTD, Ta
IepikaB, 110 He OepyTb y4acTi y BiliHi, BXUTH «yCiXx HeOOXifHMX 3axOfiB»
I BUKOHAHHsI CBOIX 3000B’s13aHb Y Me)ax cBOEI opucaukuii.’” e moxe
OXOIUTIOBATY IMMPOKWIT CIIEKTP MIPEBEHTUBHMX, HAIJISIOBUX TA KapaJTbHUX
3ax0fliB, 30KkpeMa: (a) HaI[iOHa/JbHEe 3aKOHOJABCTBO Ta HOPMATWBHI aKTI;
(6) incTpyKLil, BificbKOBi HaKa3y Ta PUANYHI KOHCYIbTALl; (B) MiATOTOB-
Ky Ta PO3MOBCIOMKEeHHs Bciel BinmoBinHoi iHpopMail; () cTBOpeHHs Ha-
nionanbpHuX KoMitetiB 3 MI'TL; (e) TexHiUHY MiATOTOBKY; i (€) KpUMiHanbHe
TepecliyBaHHA.

988 KK I-1V, ciinbHi crarti 1 Ta 3; SMITI, Hopma 140.

989 BineHcbKa KOHBEHI[iS IIPO IPaBO MDKHAPOJHUX H0roBopis, Cr. 60(5).

990 JKK I-1V, Crarri 62, 63, 142 ta 158; JIT 1, Cr. 99; JIT II, Cr. 25.

991 XK1, Cr. 46; KK I, Cr. 47; J)KK 111, Cr. 13; J)KK IV, Cr. 33; 3MITI, Hopmu 145-147.
992 IC]J, Nicaragua case, op. cit. (note 27), para 220.

993 I L, Cr. 80(1). us. Takox XKK I, Cr. 49(2); XKK II, Cr. 50(2); KK III, Cr. 129(2); JKK IV,
Cr. 146(2).
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(a) HanioHanpHe 3aKOHOZABCTBO Ta HOPMATUBHI AKTH
o6 3a6e3meuntu gorpumanHsa MI'TI Ha mpaKTHIli, BOHO Ma€ CTaTH YaCTH-
HOIO HalliOHa/IbHOTO 3aKOHOZIaBCTBA. 3a/IeXKHO BiJj HalliOHa/IbHOI IIPaBOBOI
cucremu goropopu 3 MI'TI MoxyTh cTaTu 6e3mocepefHbO 060B’ I3KOBUMMU
BiZMOBiHO /10 HALIIOHATIBHOTO 3aKOHOAABCTBA (00208ipHe NPABO, W40 Camo
coboto mae suxonasuy cumy).”** SIKio KOroBipHe MpPaBO He 3aCTOCOBYETH-

% nmep)aBM MAalOTh MDKHApPOLHO-IPaBOBe 3000B’s13aH-

Csl aBTOMATUYHO,
HA NPUMHATY BiIOBiJHI 3aKOHOMABYI aKTM J/IA BKIIOYEHHA JIOTO IOJIO-
JKeHb IO HAI[iOHAJbHOTO 3aKOHOMABCTBa.”® 3 MeTO peasnmizamii meBHUX
MOJIO’KEHDb JIOTOBOPIB Jiep)KaBaM, MOXK/INBO, NOBENETbCA MPUIHATY HOBE
3aKOHOABCTBO Ha HalliOHaJIbHOMY PiBHi 3 MeTO0 BIIOPAAKYBaHHA Hallio-
Ha/IbHOTO KPMMiHaJIbHOIO MaTepiaJIbHOTO Ta IpPOLeCYa/JbHOTO IIpaBa y
BifmoBifHicTh i3 nyuMu monoxenusimu (nulla poena sine lege). Hanpuxap,
Ak JKeneBcpbki KoHBeHIii 1949 poky, Tak i JJogaTkoBuit mpoTokon I ABHO
BJUIMAraloTh BiJ] Iep)KaB «BK/IIOUUTY B YMHHE 3aKOHO/JaBCTBO KPUMiHaJ/IbHI
CaHKIIii 1714 0¢i6, AKi BYMHMIM a00 Bifgany Hakas iHIIMM 0coO0aM BUYMHUTHA
rpy6e nopyuenus MITI»,*’ i 3a6e3neunty, 106 ix HallioHaIbHE 3aKOHO-
ZaBCTBO aJleKBATHO 3aro6irano BUMHEHHIO i Kapaao HelpaBoMipHe BUKO-
pucraHHs BigmiTHuX embieM YepBonoro Xpecra, Yepsonoro IliBmicsamsa
ta YepBonoro Kpucrana.”® Hemae odiniifHOI mponenypu «BKIIOYEHH»
3arajJibHONpUIHATUX nTonoXeHb MITI o HallioHa/IbHOTO 3aKOHOZABCTBA.
ITpoTe B fesAKuX fepkaBax Ha 3BMYAEBe MDKHAPOIHE IPaBO MOXKHa 6e3I10-

CepefiHbO MOCUIATIICSA Y TIPOLieCi CY0BOTO PO3IIAAY cripaB.”

(6) Hakasm, iHCTPYKII Ta IOPUAMYHI KOHCYIbTAIT
Kpim npuitHATTA BiAIOBifHOTO 3aKOHOMJAaBCTBA, Aep>KaBM Ta CTOPOHM, IO
BOIOIOTb, TAKOXX IIOBMHHI «BifjlaBaTy HaKasy Ta IHCTPYKIil 11070 3a6e3-
nedyeHHA foTpuMaHHsA» MITI, i «koHTpomoBaTy ix BUKOHaHH».'" Ponb
BiJICBKOBMX KOMAaHJUPIB Ma€e 0co6MBe 3HaUYeHHs y LboMy. [lep>kaBu Ta
CTOPOHH, 10 BOIIOTb, IOBMHHI BUMAaraTu Bijj BiliICbKOBMX KOMaHJVPIiB 3a-
nobiraHus Ta, y pasi HeoOXifHOCTI, npunuHenHs mopyuteHb MITI, Bun-
HEHUX YYaCHMKaMU 30pOVHUX CIJT Iifi IXHIM KOMaHIyBaHHAM, ab0 iHIIIX
ocib, sKi mepe6yBarOTh mifg iXHIM KOHTpOJIEM, i MOBifOMIATI PO TaKi II0-

994 Jus., Hanpukiag, Koncrurymito @panuii (1958), Cr. 55.
995 Tak ue, nanpuknan, y Conmyyenomy KopomiBcTsi.

996 JIMB. NOCWIAHHA HA HalliOHA/JIbHE 3aKOHOMABCTBO 1of0 BripoBamkeHHA B JKK I, Cr. 48;
JKK 1L, Cr. 49; )KK II1, Cr. 128; )KK 1V, Cr. 145; [IIT 1, Cr. 84.

997 KK I, Cr. 49(1); KK IL, Cr. 50(1); KK III, Cr. 129(1); KK IV, Cr. 146(1); [II I, Cr. 85(1).
998 KK I, Cr. 54; KK II, Cr. 55.

999 Tak 1e, HanpuKIag, B Ispaini. [lus. Buumit Cyg, [pomadcvkuii komimem npomu KamyeaHov
6 Ispaini ma in. npomu Ypsoy Ispainio ma in. 769/02, 2005, myHkr 19.

1000 IOIT I, Cr. 80(2). Tus. Takox JKK I, Cr. 45 ta JKK II, Cr. 46.
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Kurait, 2014 p. Odirepu 3i 36poitHUX cII pi3HUX KpaiH cBiTy Ha ceminapi MKYX 1o mixHa-
POJHMX HOPMAX, IO PerTaMEeHTYIOTh IPOBefieHHs BoeHHuX omnepariit (SWIRMO).

PYLIEHHS KOMIETeHTHUM opraHaM.'””! 3okxpema, KOMaHAVPY IOBUHH] 3a-
6e3meunTy HA CBOEMY PiBHI BiANOBifa/MIbHOCTI, 1106 yYaCHMKM 36POITHIX
CIJI Tif IXHIM KOMaH/[yBaHHs 3Ha/IU PO CBOI 30008’ 13aHHA 3a MITL.!”
SIKI[0 KOMAaHAMPY YCBiZOMIIIOIOTS, 1110 mifteri abo inmi ocobn, siki mepe-
OyBaloOTh Iiff IXHIM KOHTPOJIEM, BUMHWIN a60 Majy HaMip BUMHUTY LOPY-
menHs MI'TI, BOHU OBMHHI BXXUTK HEOOXiTHMX 3aXOMiB /I 3aobiraHHs
HOAIOHMX ITOPYILEeHb Ta, y BIAOBIfHIX BUIIaKaX, PO3IIOUYMHATH 311/ ICHEH-
HA JVICUMIUIIHAPHYX [ill 4M 3aX0[iB KPMMiHa/IbHOTO IIepeC/lilyBaHHA IIPO-
Ty nnpaBonopymHuKis.*” Ifo6 BificbKOBI KOMaHAMPU MOIIM BUKOHYBATH
CBOI 000B’SI3KM, IEPXKABU Ta CTOPOHM, 11O BOIOIOTH, TOBUHHI 3abe3meyn-
T, 38 HeOOXiTHOCTI, IPUCYTHICTb Ha BiAIIOBiZHOMY piBHI KOMaH/yBaHHA
IOPUANYHNX PaJiHUKIB, IKi MAIOTh HaJIOKHY HifroToBKY y cdepi MITI, 1106
HaflaBaTy KOHCY/bTallil mopgo 3actocyBanHa MITI, a Takoxx BigmoBifHMit
iHcTpyKTaX 36poitHMM cumam.'® Sk 3asnaveno y Posgini V Hukde, 0c06-
NMBa POIb KOMaHAMPIB He 3BIIbHSIE MifIETTNX Biff 0COOMCTOI KpUMiHab-
HOI BiIOBifaIbHOCTI 3a mopymenHa MITI.

1001 IT T, Cr. 87(1).

1002 AIT1, Cr. 87(2); 3MI'TL, Hopma 142.
1003 11, Cr. 87(3).

1004 IOIT1, Cr. 82; SMI'TI, Hopma 141.
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(B) IIigroroBKa Ta pO3MOBCIOIKEHHS 3HAHD

3 metom 3abesnevenns mosaru o MITI He nuie KOMaHIVMPH, aje I yci
Y4YaCHMKM 30pOIIHVX CUJI MOBMHHI HaJIOXKHMM YVHOM IIPOVTY IiITOTOBKY Y
cdepi itoro 3acTocyBanHs. [Jep>kaBu nmoBuHHi Brmodaty MI'TI o Bificpko-
BOI JOKTPUHM Ta y HaBYA/IbHI IPOTPaMH, 8 TAKOXX BPaXOBYBAaTH Lie Y BUOOPI
BilICbKOBOI TexHiKM. BOHM Takok MOBMHHI 3a6e3mednTi, 06 [irnda cucre-
Ma CaHKIIiiT iCHyBaJIa K y MUPHUIL, TaK i y BOEHHMII Yac, i o6 Bci BilicbKOBi
Ta IMBi/IbHI OpraHy, BijIOBifaNbHi 3a MpaKTM4He 3acTocyBaHHA MITI mifg
vac 30poiHMX KOHQUIKTIB, ITOBHICTIO OY/IM O3HAJOMJIEHI 3 BifNOBimHMMU
MbKHapopHuMM forosopamu.'® Hanmpuxiag, ocobu, siki 6epyTb y4acTp y
IOPUANYHII OLiHI[i HOBOI 36poi, 3ac06iB a60 METOAIB BefeHHs BilfHM, HO-
BJMHHI ITOBHICTIO O3HAJlOMUTHUCH i3 yCiMa 3aCTOCOBHUMU IIONOXKEHHAMM
MDKHApPOJZHOTO IIPaBa, IO CTOCYIOTHCS HOMYCTMMOCTI TaKux 3aco6iB abo
MeTOJIiB BefleHHA BiltHu.'" Kpim Toro, opranu, 1mo 6epyTb y4acTb y po3cii-
IyBaHHI Ta lepec/liflyBaHHi BOEHHMX 3/I09MHIB, IOBUHHI 6yTI 03HallOMIIeH]
He nuule 3 oCHOBHUMM nonokeHHAMM MITI, ane i 3 sacTocoBHUMMM cypio-
BUMM TapaHTiAsMu abo iHIMMM IpolecyanbHUMH rapantismn. Kpim Toro,
BiliCbKa, 1[0 6epyTh yIacTh B OIepaliax 3 «migrpumanus mupy» OOH, mo-
BUHHI OyTH HOBHICTIO O3HANOM/IEH] 3 IPUHIMIAMHU Ta HopMamu MITL
Jep>kaBy IOBMHHI 3a0e3MeYNTH MiITOTOBKY YCiX BiliCBKOBYX Ta IVBIIBHUX
opradiB Bragu y cepi MI'TI srifHo 3 ix 060B’a3kamu Ta morpebamu, fep-
»KaBMU TaKOX 30060B’s13aHi nommpioBaTy iHpopmarito npo MITI, BkmoyHo 3
3aoxo4yeHHsM BuBdeHHs MI'TI Ha piBHi yHiBepcuTeTiB.'" KiH1leBOI0 MeTOO
€ 3abe3meyeHHsI TOTO, 100 BCe HACeTeHHs 3HAJIO i MATPUMYBalIO OCHOBHI
npuanyny MITI, ctBoproroun, y Takmit croci6b, comianpHe cepeoBuILe, KO-
Tpe CIpusf€ NOTPUMAHHIO L€l HallBaXK/IMBILIOL IIPaBOBOI OCHOBM 3aKOHO-
JaBCTBa.

(r) Hamionamsui KomiteTu 3 MI'TI
3aBagky 3aoxodeHHIo Ta migTpumui MKYX nonaz 100 mepkaB Bxe CTBO-
pw HaniioHanbHi KomiteTu 3 MI'TI, AKi Hafal0Th KOHCY/IbTALLiI Ta JOITOMO-
Ty CBOIM ypsAfaM LIOJ0 BIPOBAJKEHHA Ta IOLIIMPEHHA 3HaHb Ipo MITL.''%
Xoya MITI npsAAMO He BUMarae CTBOPEeHHs TaKUX KOMiTeTiB, BOHU BUABU/IU-
Cs1 KOPUCHUMI, JOIIOMAralodi fiep>kaBaM BUKOHYBATI CBOI 3000B’sI3aHHA 3

1005 ITT I, Cr. 83(2).
1006 AIT1, Cr. 36.
1007 Bronemenv Ienepanviozo cexpemapsi Opeanizauyii O6 eonanux Hauiti: Jompumanns Cu-

namu Opeanizayii O6°eOnanux Hauiii minHapoOHoz0 eymanimapHozo npasea, 6io. uum.
(mpumitka 114), Pospin 3.

1008 J)KK I, Cr. 47; JKK II, Cr. 48; )KK III, Cr. 127; J)KK IV, Cr. 144; [ITT I, Cr. 83. JTuB. Takox [II1
I, Cr. 19; 3SMI'TI, Hopmu 142 Ta 143.

1009 ITepenik gocTymHuit 3a mocuaanuam: https://www.icrc.org/en/download/file/1135/table-
of-national-ihl-committees-icrc-eng.pdf


https://www.icrc.org/en/download/file/1135/table-of-national-ihl-committees-icrc-eng.pdf
https://www.icrc.org/en/download/file/1135/table-of-national-ihl-committees-icrc-eng.pdf
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MITI Ta xOOpAMHYBATH BiIOBinHI Hep>xaBHi CTy>kOu Ta areHTCTBa. B ine-
asi, 1o HarlioHanbHKX KoMiTeTiB MI'TI moBMHHI BXOAMTY IPEACTaBHMUKY YCiX
Iep>KaBHUX CITy»0, BifITIOBifla/IbHIX 3a BIIPOBAKeHH: Ta BUKOHaHHA MITI,
TaKVX SIK MiHicTepcTBa 060pOHM, MiHICTEepCTBA 30BHIIIHIX CIIPaB, BHYTpill-
HIX CIIpaB, I0CTUILII Ta OCBITH, @ TAKOX CTapIi odiriepn 36pOTHIX CIUTT, TIPef-
CTaBHUKM 3aKOHOZABYOI Ta CY[J0BOI I'JIOK BIajy, aKaJleMiuHi CIleliamicTu Ta
NpefCTaBHUKY HallioHaJIbHUX ToBapucTB. HanionanpHi xomitetn 3 MITI
HajlyacTillle 3a/IMalOTbCs OL[IHKOIO TOTO, 4y Oy1In Jep>kaBHi 3000B’sI3aHHA
mono MI'TI HaneXXHUM YMHOM BK/IIOYEHI [JO HalliOHa/IbHOTO 3aKOHOIaBY0TO
HOPSAZIKY i, AKIIO BOHM LIbOTO He 3p06yIN, 3aIIpONIOHYBATH BilIOBiAHI 3aco-
Oy IpaBOBOTO 3aXMCTy. BOHM MOXXYTh 3[1/ICHIOBATI MOHITOPUHI, Ha/jaBaTH
KepiBHi BKa3iBKM Ta KOHCY/IbTYBaTy HAaIliOHA/IbHY B[y LIO0 TIyMadeHHs
Ta 3actocyBaHHA MI'TI. Bonu Tako>X MOXXYTb BiflirpaBaTyt BaKIUBY PONb Y
TIOIIMpPEHH] 3HaHb Ta nonynapusanii MI'TI na HanionanbHOMY piBHI, a Ta-
KOXX O3HAJIOMJIEHH] 3 HUM Y BiliCbKOBIl1, Aep>kaBHili Ta OCBiTHIN cepax. 3a-
JIeKHO BiJj KOHTEKCTY, KOPMCHUM JI/i HaljioHanbHUX KoMiTeTiB MITI moske
Oyt 0OMiH 3HAHHAMM, TOCBiOM, IIePeJOBMMY MIPAKTUKAMM Ta IIpo6ieMa-
MI, @ TAKOXK CIIiBIPALIIOBATY y NUTAaHHAX, IO CTOCYI0ThbcA MITI.

(m) Texuiuna migroToBKa

3 MeTolo 3ab6e3nedeHHA nosaru go MITI y cutyarnisax 36poriHoro KoHQMKTY
NeBHi TexHiuHi 3axoiy MoBMHHI Oy T BxuTi i B MupHMit yac.'" o Hux, me-
pemyciM, HaleXXaTh CUCTeMAaTHYHA IOPUANYHA OL[iHKa HOBOI 36poi, 3aco6iB
Ta MeTOfIiB BefleHHA BiltHNU, Ak Toro Bumarae Crarta 36 [JomaTkoBoOro mpo-
ToKony I, 3 MeToro BMBUYeHHA iX yeriTMMHOCTI B Mexkax MI'TI Ta iHmux sa-
CTOCOBHUX HOPM MDKHapOfHOTO IpaBa. MOXX/IMBO TaKOX crctema 30poi,
KOTpa BxKe IepeOyBae B apceHa epkaBu i Oya pauille 3aKOHHOIO, CTa€
He3aKOHHOIO Mic/sA paTudikarii abo BCTYIy B CHIy HOBOTO JJOTOBOPY IIPO
36poro, K 1e 6y10 y Bunaaky parudikarnii Cupiricpkoro Apabcpkoro Pecry-
6nikoro Konsenuii mpo 3a6opony ximiunoi 36poi B 2013 pori Ta HabpaHHs
YMHHOCT] B 6ararbox jepxaBax KoHBeHIIii 1po 3a60pOHy IPOTUIIXOTHUX
Mmin a6o KonseHnunii nmpo xacetHi 6oenpunacy. Tomy fep>kaBy ITIOBMHHI BCTa-
HOBUTH NIPOLIeAYPY BUAB/ICHHA Ta 3HUIIEHHA TaKUX CUCTEM 30poi.

—  3000B’3aHH: IPOBOAUTY OPUANYHY OLHKY 30poi uB. y Itasi 3.V.5.

3 MeTOI0 3aXICTy MiKapeHb, MAIMH HIBUKOI JOIIOMOTY Ta MEIMYHOTO Iep-
COHAJIy B YMOBaxX 30pOifHOro0 KOHQIIKTY KOXKHa JepykaBa-yJdacHuis JKexes-
CbKUX KOHBEHIIii 1949 poKy NOBMHHA — Ille B MUPHMII 9aC — IOBiJOMIATH
IHIMM fep’KaBaM Ha3BM TOBAPUCTB, K/MM BOHA HaJajla HaKa3 3[iJICHIOBATU

1010 JKK I-1V, crinbHa CT. 2 BiTHOCUTBCA JIO «IIO/IOKEHD, AKMX HEOOXITHO JOTPUMYBATUCD B
MUPHUI Yac».
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IOILOMOTY Pery/IPHUM MEEUYHIM CTy>6aM BiacHux 36poitanx cu.'! Kpim
TOrO, Ha IPaKTUL BifloBigHa iH(pacTpyKTypa IIOBMHHA [O3HAYATVCSA Bifi-
MitHOI0 eM61eMoro YepBonoro Xpecra, Yepsonoro IliBmicsans a6o YepsoHo-
ro Kpucrana B MUpHMIT Yac, a CaHiTapHi MiTa/lbHi anlapaTyl, BK/IIOYHO 3 BEPTO-
JIbOTaMM, TIOBMHHI 6yTV MapKOBaHi Ta OCHaIl[eH] TeXHIYHNMY 3acobamt, He-
OOXiHVMI /151 TOTO, 1106 IX ineHTHdiKanis 6yaa MOXXINBOK IIPOTIIE)KHOIO
croponoro KoHikTy. Criff 3a3HAYNTH, OFHAK, 110 TaKi 3aX0M 3a/IUIIAI0THCS
IpegMeTOM OOMeXeHb Ta HOPM, IO Pery/liol0Th BUKOPUCTAHHA eMOIeMH B
MMpHuUIt yac.''? AHaJIOr'YHUM YMHOM, YCTAaHOBY LVIBIIbHOI 060POHY, TPaHC-
HOPTHI 3ac06M Ta epCOHa, Ky/IbTypHI LIHHOCTI Ta 00’ €KTH, 110 MIiCTATH He-
OesneyuHi cum, Taki AK rpe6ri abo aTOMHI CTaHILil, TOBMHHI 6yTI MO3HaYeHi
Bi/ITIOBIZHMM BifMITHUMY 3HaKamy, nepegbaternmy B MITL!P

— Indopmariio mpo KopyUcTyBaHHs BifMiTHOIO eMO/IeMolo nuB. y [1asi 4.V.

He MeHII Ba)KNMMBUM € 11 Te, IO 3 TOITIALY TEXHIYHMX 3aXO/IiB I/ KPaIloTo
3aXVCTy IMBIIBHOTO HaCeIeHHA B 30pOITHIX KOHQIIKTAX Jlep>KaBU MOXYTh

1014 BOHI/I

CIJIBHO CTBOPIOBATU JEMiIiTapM30BaHi 30HM BXXe B MUPHUI 4ac.
TAKOX MOXXYTb B OJJTHOCTOPOHHbBOMY IOPSAJKY BCTAHOB/IIOBATH I'OCIIiTa/Ib-
Hi 1 6e3meyHi 30HM Ta MiCLIeBOCTi, i B TAKOMY BUIIAfKy BOHM IOBUHHI Bifi-
HOBifHIM YMHOM ITOBIZOM/IATH OfHe OfHOro mpo Hux.'' Kpim Toro, ms
TOTO, 1[06 YHUKHYTU 200 MiHIMi3yBaTu BUIIaZKOBi TPaBMM Ta yIIKOJPKEHHA
LUBIIbHUX 0Ci6 Ta IMBIIBHUX 00 €KTIB, ep>kaBM IMOBMHHI HaMaraTuch Bi-
DOKPEMMUTY CTallioHapHi 06’ €KTI, KOTPi MOXYTb OYTY BilICbKOBUMM LI/IAMU
mif 9ac KOHQIKTY, Bifj THX, 110 MOXYTb 3a/IMIIATUCA IMBITBHUMM 06 €KTa-
MH. 30KpeMa, Iep>KaBaM CIlifl yHUKATH pO3MillleHHA MOTeHIiTHUX BilichbKo-

BUX Ili/Iell y TYCTOHACe/IeHNX palfoHaxX Ta Mo6mmsy Hux. o'

— Indopmauito npo rocmiranphi Ta 6e3revHi 30HK Ta MicLeBOCTI
puB. y ImaBi 4.IV.1.

— Indopmaniio mpo geminitapusosani souu aus. y [masi 3.11.3.6.

—  Indopmaniro mpo 3anobikHI 3axoy mij yac HamayiB auB. y [masi
3.111.3.

1011 XK1, Cr. 26(2).

1012 KK I, Cr. 44; J)KK II, Cr. 44; [II1 I, Cr. 18; Cr. 13 ITonoxeHb npo Bukopuctanua Haro-
HaJIbHIM TOBapucTBoM eMbiemn YepBororo Xpecra a6o YepsoHoro [TiBmicsiiys, mpuitHsi-
tiux Ha XX MixnapopHiit koHdeperuii Yepsororo Xpecra (Bifens, 1965 p.) Ta meperis-
HyTux Pagoro feneraris (Bygamerut, 1991 p.).

1013 AIT 1, Crarti 56(7) Ta 66(7); II1 I, JogaTok I, Cr. 16; laasbka KOHBEHIliA PO KYIbTYpPHi
minHocri, Cr. 6.

1014 [IT1 I, Cr. 60(2).

1015 KK I, Cr. 23 ta [logarok I, Cr. 7; )KK IV, Cr. 14 ta [logarok I, Cr. 7.

1016 JIT I, Cr. 58; 3MITI, Hopma 23.
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Kpuminanpni nepeciifyBaHHs Ta NPUINHEHH IIOPYLIEHb

Jlep>xaBu TakoX 3000B’s13aHi PO3C/IiAyBaTV BOEHHI 3/I04MHN Ta IePeCIify-

BaTy 460 BU/aBaTy MiO3PIOBAHNX OCI0, @ TAKOXK IIOKIACTY KpPait Oyb-sIKUM
inumm nopymensam MITL'Y

Hisnatucs 6inpure (O60B 130K CTOPiH, 0 BOKIOTH, «FOTPUMYBATUCS Ta
3a0e3nmevyBaTy JOTPUMAHHA»)' "'

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law
Protect in War?, ICRC, Geneva, 2011, Vol. I, Chapter 13: Implementation
mechanisms, pp. 356-363. Takoxx pociricbkoro MoBow: Cacconu, Mapko
u bysbe, AnTyan. [IpaBoBas samura Bo BpeMs BoiiHbl. Mocksa, MKKK,
2008. T. L, u. I, r. 13.

Knut Dormann and Jose Serralvo-Perez, “Common Article 1 to the Geneva
Conventions and the obligation to prevent international humanitarian law
violations,” IRRC, Vol. 96, No. 895/896, Autumn-Winter 2014.

Elizabeth Stubbins Bates, “Towards effective military training in
international humanitarian law,” IRRC, Vol. 96, No. 895/896, Autumn—
Winter 2014.

ICRC, “National Enforcement of International Humanitarian Law,”
information kit, ICRC, Geneva, 2014. [lJocTym 3a HOCHIAHHAM:
https://www.icrc.org/eng/resourc-es/documents/legal-fact-sheet/national-
enforcement-ihl-information-kit.htm

ICRC, The Domestic Implementation of International Humanitarian Law:
A Manual, ICRC, Geneva, 2013, 341 pp. Takoxx pociricbkoio: VimmaemenTa-
LU MeXAYHAPOZHOTO I'yMaHUTAPHOTO IIpaBa Ha HAI[MOHAJIbHOM ypOBHE.
PykoBogctBo, MKKK, pycckas Bepcus nopgrotosnena PernonanbHbIM MH-
dopmanmonusim reaTpom MKKK B Mockse, Hos16ps 2010 .

ICRC, Decision-Making Process in Military Combat Operations, ICRC,
Geneva, 2013, 53 pp.

ICRC, Integrating the Law, ICRC, Geneva, 2007, 43 pp.

ICRC, Commentary on the First Geneva Convention, 2nd ed., ICRC/
Cambridge University Press, 2016, Article 1.

1017 Jus. Po3spin V.3. Hukye.

1018 Yci moxymentnt MKUX gocTymHi 3a MOCHMIaHHAM: WWW.icrc.org


http://www.icrc.org/
https://casebook.icrc.org/law/implementation-mechanisms
https://casebook.icrc.org/law/implementation-mechanisms
https://www.icrc.org/en/download/file/17480/irrc-895_896-dormann-serralvo.pdf
https://www.icrc.org/en/download/file/17480/irrc-895_896-dormann-serralvo.pdf
https://www.icrc.org/en/download/file/17480/irrc-895_896-dormann-serralvo.pdf
http://Towards effective military training in international humanitarian law
http://Towards effective military training in international humanitarian law
https://www.icrc.org/eng/resourc-es/documents/legal-fact-sheet/national-enforcement-ihl-information-kit.htm
https://www.icrc.org/eng/resourc-es/documents/legal-fact-sheet/national-enforcement-ihl-information-kit.htm
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4028.pdf
https://www.icrc.org/en/doc/assets/files/publications/icrc-002-4028.pdf
https://www.icrc.org/eng/assets/files/publications/icrc-002-4120.pdf
https://www.icrc.org/eng/assets/files/other/icrc-002-0900.pdf
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Ax 3axou 3axuwac nio yac eivtnu?

HoxymeHT Ne 29, Pexomenpanii €Bporneiicbkoro Coosy miof0 CIpUAHHA 0-
TPUMAaHHIO Mi>)KHapOJHOTO I'yMaHiTapHOr O IIpaBa.

HoxymeHnT Ne 52, Ilepura mepiogiaHa Hapaja, 3Bit [omosn.

Cmpasa Ne 69, Kor-p'IByap, HamioHanbpha MiXBigoM9a KoMicisi (pociiice-
ko1 MoBoo CripaBa Ne 37).

Cmpasa Ne 139, OOH, Pesormonii Ta Kondepenuis 3 sorpumanns Yetseproi
Konsentii (pociiicbkor Moot Crpasa Ne 118).

I11. 3ABE3IIEYEHHA JOTPVIMAHHS
HA MDKHAPOJHOMY PIBHI

1. Xapaxrep erga omnes ryMaHiTapHUX 3000B’s13aHb

MTTI € mxepenoM 3000B’s13aHb erga omnes, a caMe I0PUANYHUX 300608 s-
3aHb He JIMLIE CTOPiH, 110 BOIIOTD, ajIe i BCIiX iHIINX Jep>KaB, KOTPi € CTO-
POHaMIU KOHKPETHOTO ZOTOBOPY, a60, Y BUIIAIKY 3BMYAE€BOTO IPaBa, CTO-
COBHO Mi>XXHapofHOI cinbHOTH 3aranoM.'”® Tomy Bci fiep>kaBu, He3a/IeXKHO
Biff IX y4acti B 36poiiHOMY KOH(IIIKTi, MalOTb 3aKOHHE IIpaBO BYMAararty Bif
CTOpPOHM, 1[0 BOM€, foTpuManHa MITI i npununenna nopymens. IIpore,
OKpiM LIbOrO AMCKPELiiHOTO MpaBa, MDKHAPOJHUIT acleKT 3000B sI3aHHs
3abesmeuyBary noBary go MITI 3a 6ynb-skux 06CTaBMH TaKOX O3HAYAE,
1[0 Ha JiepXKaBY MOK/IAJAEThCsI HETATUBHUIT 060B 30K He 3a0X04yBaTU CTO-
POHY KOHPIIIKTY Ho 3pificHeHH: nopyierb MITL'*® a Tako)X NO3UTUBHMI
000B’5130K 3[i/ICHIOBATH BIUIUB /IS TOTO, {00 IPUIVHUTY TaKi HOPYLIEHH
Ti€lo Mipolo, HaCKiNbKM Lie MOXK/INBO. %!

2. 3aco6u BIIIMBY, ZOCTYIIHi OKpeMIM Jiep>KaBaM

OxpeMi mepxaByM MOXKYTb HaMaraTucs BIUIMBATM Ha CTOPOHM KOHQIIIK-
Ty 3a JHOIIOMOrOI0 IMIUIOMATMYHUX KaHAJIB, KOH(IIeHLIHNX IOfaHb a0
NyOITiYHUX aneyIALiil Ta yepes CymoBi Ail mepey OyAb-sIKUM KOMIIETEHTHUM

MIDKHapOIZHUM CYJOBMM OpraHoM.'** OfHaK MOpPYIIeHH: OfIHI€I0 Aep>KaBoIo

1019 XK I-1V, Crinbha cT. 1.
1020 Ius. Po3min IV.2.

1021 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 1;
3MITI, Hopma 144,

1022 us. Posmin VII.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Aah0004
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Aah0004
https://casebook.icrc.org/case-study/first-periodical-meeting-chairmans-report
file:https://casebook.icrc.org/case-study/ivory-coast-national-interministerial-commission
file:https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/un-resolutions-and-conference-respect-fourth-convention
https://casebook.icrc.org/case-study/un-resolutions-and-conference-respect-fourth-convention
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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MITI cami co6010 He MOXKYTh 3a6e3IeInTI IPABOBY OCHOBY AL 30 POITHO-
IO BTPy4aHH: TpPeTiX fiepKaB y GOpMi «I'yMaHITapHOTO BTPY4YaHHA» ab0 B
Mexax pii, korpa 3a tepminonoriero OOH Binoma sK «060B’sI30K 3axuiia-
T» (the responsibility to protect (RtoP uu R2P)."* 3akOHHICTb 3aCTOCYBaHHS
CUIu MK Jiep>KaBaMy € IMTaHHAM jus ad bellum, sike perymoerbcsa CraTy-
toM OOH Ta 3BMYa€BUM IIPaBOM, IO € MPABOBOK 0a3010, BifMIHHOIO Bif
MITI. Ha npaxruui okpemi fepxaBu ab0 TPyIIn iepyKaB Pery/sipHO BICIOB-
JTIOIOTD 3aHEMIOKOEHHA 3 NpnBoyy nosaru MITI y meBHUX KOHTEKCTaX Ieper
perioHanpHMMY 200 MDKHAPORHMMM OpraHisalisMu, Takumu sk AdpuxaH-
cpkuit Coro3 a6o OOH, siki 9acTo MOXXYTh MaTy Gi/IbILINIL IO TUYHUIA, €KO-
HOMIiYHMIT 60 BilICbKOBMII BIUTMB, HIXK OKpeMi Jiep)KaBIL.

3. 3ale3sneyeHH:A moTpuMaHHA yepe3 cucremy OOH

(a) O6oB’ 130K «3ab6esnevyBary forpumanna» MITI Ta nineit OOH
[Mopymennsa MITI 3piliCHIOIOTbCSA MPaKTUYHO Y BCiX 30pOiHMX KOHQIIK-
Tax MalbKe BCiMa 3a/ly4eHMMM CTOpOHaMu. [JOKM He3aKOHHa IIOBEiHKa
3a/IMIIAETHCS 0OOMEXXEHOIO NNIIe 130/IbOBAHNMY Ta CHOPALUYHNUMIY [isIMU,
110 BYMHAIOTHCA OKPEMUMH COMJATAMM YU Mi[PO3/iTaMy, Ha HUX MOXKHA
e(eKTUBHO pearyBary 3a JOIIOMOI'0I0 BHY TPilllHiX IpeBeHTUBHUX, HAITIANO-
BJX Ta PeNpecuBHNUX MeXaHi3MiB BiflmoBiHOI cTOpoHN. fIKI0 MOpPyLIeHHA
MITI focAraoThb IeBHOTO CTYIIEH:A TAXKKOCTi 260 ITOBTOPIOBAHOCTI, IOTOBip-
He MITI micTuTh 4iTke mocunmaHHA A1 mepskas Ha cuctemy OOH. Orxe
YYHOM, Y CUTYallifiX, 110 CTOCYIOTbCSA CepilO3HMX IMopylleHb sKeHeBChbKMX
KOHBeHIIT 1949 poky abo [omaTkoBoro mporokony I, ix mepykaBu-ydac-
HUL 3000B’43aHI «BXXMBATU 3aXOJiB, AK CIIJIbHO, TaK 11 IHAUBIyanbHO, Y
crniBpo6ituniTei 3 Opranizaniero O6’ennanux Haniii i y BignosigHocri 3i
Craryrom Opranisanii O6’egnannx Hariri».'*** JlijicHo, Ije OfHe 3 KOHKpeT-
Hux 3aBgaHb OOH 1momo JOCSATHEHHS MDKHApOZHOTO CIIBPOOITHMUITBA,
inter alia, y BupilIeHHI MDKHapOJHMX I'yMaHITapHUX MpoO/IeM Ta CIIPUSHHI
noBasi o npas ymogyHM.' "> KpiM Toro, cepriosti nopymenus MITI MoxxyTb
JIMIIe IOCYINTY KOHQJIIKT i, 0TyKe, HOCTaBUTY MDKHAPOIHWIL MUP Ta Oe3IeKy
1ij e 6inblry HeOesmeky.

1023 Tus. Pospin I11.3.6. Jlus. takox 2005 BucHosok Bcecsituboro camiry, A/RES/60/1, Op-
ranisaris O6’eauannx Hariit, Heio-Vopx, 24 sxostHa 2005 poky, mynkTti 138-139. Jlo-
cTyI 3a nocunanuam: http://www.un.org/women-watch/ods/A-RES-60-1-E.pdf

1024 AIT 1, Cr. 89.

1025 Craryr OOH, Cr. 1.


http://Див. Розділ III.3.б. Див. також 2005 Висновок Всесвітнього саміту, A/RES/60/1, Організація Об’єднаних Націй, Нью-Йорк, 24 жовтня 2005 року, пункти 138-139. Доступ за посиланням: http://www.un.org/women-watch/ods/A-RES-60-1-E.pdf
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(6) O60B’sa30K «3a0e3medyBaTH FOTPUMAHHS» Ta «000B’SI30K
3aXMINATI»

O60B’ 130K pepxas criBnparosat 3 OOH y BifnoBinb Ha cepiio3Hi nopy-
meHHsA MITI gacTkoBO BifoOpaskaeTbcss B KOHIEMINi 000B’A3Ky 3axmiia-
tn (O3, R2P). He 6yayun oopuanaao 0608’ s13koBuM, O3 6yB mpuitHATHI
y 2005 poni B Mexxax nporpamyu OOH Ta rpyHTyeTbcs Ha TPHOX OCHOBHMX
3acagax: (1) mep)KaBM HeCyTb BifIIOBifla/IbHICTD 3a 3aXMCT CBOIX BIACHUX
TPOMA/JISH BiJl «MaCOBMX KOPCTOKMX 3/I0YMHIB», a caMe: TeHOLMY, BOEHHUX
37I09MHIB, 37I04MHIB IPOTH JIIOSHOCTI Ta € THIYHOI YnCTKY; (2) MbKHapoHe
CIiBTOBApMCTBO Hece BifNIOBifaIbHICTh 3a HaJJlaHHA IOTIOMOTH iep>KaBaM y
ZOTpUMaHHI BTaCHUX OCHOBHUX 000B’513KiB; 1 (3) sAKIIO fep>kaBa 30BCIM He
3aXMILAE CBOIX TPOMAJIAH, @ MUPHI 3aX0/IM HE [Ja/IV Pe3Y/IbTaTiB, MbKHapogHa
CII/IBHOTA TIOBMHHA OyTI FOTOBOIO O BTPYYaHHA, 30KpeMa 3a JJOIIOMOTIOI0
3aCTOCYBaHHA IPUMYCOBUX 3aXO/liB, TAKMX AK €KOHOMIYHI CaHKIII, a60, 3a
ymoBu fio3Bony Pangy besneku OOH, BilicbkoBoro BrpydanH:.'* Xoga O3
He € IOPUANYIHO 000B’A3KOBUM, BiH Mae mupimii 06car, Hixk MI'TI, ockinbku
TaKOXX OXOIUTIOE 37I0YMHM, BiiMiHHI Bif mopyuens MI'TL, i mpsiMo nepen6a-
ya€e MOXK/IMBICTD BillCbKOBOTO BTPy4YaHHA, AKIIO Iie fo3BomeHo OOH.

(B) Ponb opranis, mexaHi3miB Ta arenrcts8 OOH

Y 6inbIocTi cydacHux 36poiiHIX KOHQIIKTIB 3aTy4aeTbcst ORUH ab0 fieKinbka
oprais, MexaHi3MiB a60 arentcTB OOH. Ilepiur 3a Bce, Ha HOMITUYHOMY piBHi
- Papa Besnexnt OOH, Tenepanpumit cexkperap OOH, TenepanbHa Acambres
OOH, ' Papa 3 mpaB mofyHy Ta pisHi Crieria/ibHi ZONOBifadi, TPy eKCIepTiB
Ta YCTAHOBH, CTBOpeHi abo yrmoBHOBakeHi B Mexxax OOH, pery/sipHo BucIoB-
JIIOIOTH CBOIO CTYPOOBaHICTh, IOI/LAY Ta peKOMeHAaLil mopo nopyurens MITL
Kpim Toro, mpepcraBHukyu YnpasiniHHA BepxoBHoro komicapa Opranisanii
O6’epnanux Hariit y cpasax 6ixennis (YBKB) i 3 mpas mopuuu (YBKIDI),
a takox arerctsa OOH, Taxi six BeecBitHs npogoBonbya nporpama (BIIIT),
ITporpama possutky Opranisarii O6’egnannx Hauiit (ITPOOH) ta Intsunmit
¢doup Opranisanii O6’eguannx Hauirt (FOHICE®) gacto 3aitMaroThCs MUTaH-
HAMY HaJaHHA JOIIOMOIM 0co0aM, fKi HOCTpaXKaIu B pe3ybraTi 30poitHOro
KOH(IIKTY, BK/ITIOYHO 3 kepTBamy nopyureHb MITI. Xoya opranu Ta ycTaHOBU
OOH He 060B’sI3KOBO € HENTPAIBHIMM Ta HEYTepe[KeHYIMM TyMaHiTapHIMM
cy6'exramuy, ix myO6miuHi 3asBY Ta MPaKTHKa, 6€3yMOBHO, BIVIMBAIOTh Ha CTO-
poHM KOHQIIKTY Ta AYMKY MDKHAPOJHOI CIIITbHOTY 3arajioM. Y MeXaxX I[bOro
HiIpyYHMKA HEMOXK/IMBO HaJIaT! IIOBHUI OIJIAT, TOTO, AK OpTaHM, MEXaHi3MI Ta
arerrctBa OOH cnpusiors 3a6esnedennto mosaru 1o MITI, mpote 6yze kopoT-
KO POSIJIAHYTO CyTHICTD yHiKa/mbHOI pori Pagn besnexn OOH y npomy.

1026 [lus. 2005 BucHosox Bcecsimnvozo camimy, 6id. yum. (mpumitka 1023).

1027 [IuB. npukmagy y pyopuri Sk 3axou 3axuuiae nio uac eitinu? y «[lisnarucs 6inbiue (3abes-
MeYeHH s JOTPUMAHHS Ha MDKHAPOJZHOMY PiBHI)».
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(r) Oco6nusa pons Pagu Besmeku OOH
Axmo Pama Besnexkn OOH BBaXkae, mo mMaciutaby abo iHTEHCUBHICTH BI-
ABneHHA nopymenb MITI y KOHKpeTHOMY KOHTEKCTi € 3arpo30I0 [T MiX-
HAapOJHOTO MuUpy Ta 6e3IeKy, BOHA MOXKe IIPUITHATI pillleHHs PO 3aXONN,
nepen6adeni B [maBax VI ta VII Craryry OOH, 3 MeTO0 npunuHeHHs He-
3akoHHOI noseninku. Ha mpakrtuii Paga besnekn OOH cniouaTky mpuiime
PpesorIolilo, KOTpa 3aK/IMKaTIMe MIeBHY Jep>KaBy O BUKOHAHH:A CBOIX MiX-
HaponHMX 3000B’s13aHb.'"® 3anexxHo Bif obcraBun, Pama Besmekn OOH
MOXKe TaKOXX 3aK/IMKaT BCl iHINI Jep<aBy NPUIMHUTY ab0 YTPUMATHCS
Bifi HajaHHA MiATpUMKY nopyurHukam.'® Pana besnekrt OOH Takox Moske
IPU3HAYUTY MUPOTBOPLIB Ul HAI/IANY 32 HAISKHUM BUKOHAHHAM CBOIX
pesojmoLiit abo crocTepiraTu 3a pO3BUTKOM CUTYallii Ha Micusax. SIkio Bif-
moBiffHA fiep>kaBa He Gaxae crmipmpamoat 3 OOH, Pama Besmeku OOH
MO>Ke 3aCTOCYBaTV eKOHOMIUHi caHKIii abo iHIIi 3aX0ofy MpUMYCY, BKITIOU-
HO 3 KpalfHiM 3aX0/loM — 3acToCcyBaHHAM cumy. OHAK BaKIMBO 3a3HAYUTH,
1110 TOIOBHOI0 MeTol0 3axofiB Pagu besneku, signosigHo fo Cratyty OOH,
€ miaTpuMaHHsA ab0 BifHOB/IEHHS MDKHApORZHOTO MMpY Ta Oe3meKi, a He
000B’513K0BO 3abe3meyeHHs foTpumants MITL

3 vacy 3akiHYeHHS «XOMOZHOI BiifHM» B po6oTi Pagn Besmexkn Bce 6inbire
BXXMBAIOTHCSI 3aX0AM 1010 3abesnedenHs goTpumanus MI'TI. Paga Besnexn
Ha CbOTOfHI € €MHMM 6AraTOCTOPOHHIM IHCTUTYTOM, 3aTHUM e(peKTUBHO
3abesIedyBaTy JOTPUMAHHsI MDXHAPOJHOIO IIPaBa, HABiTh IPOTH BOJI Bif-
IOBifHUX fep>kaB. He3BaXkarouy Ha MOTITMYHUIT MaHAAT i BUOIpKOBY IIpax-
tuky Pagu, geaxi ii mii y Bifmosigb Ha cepiiosni nopymenna MITI cyrreso
CIIpuANM 3MillHEHHIO IOBipy Ta 3aCTOCYBaHHIO 1IbOTO IpaBa. Cepey 3aX0fiB,
Bapro 3asHaunty crBoperHs MKTIO ta MTPR!*° crBopennsa Kowmicii Op-

ranizanil O6’eguannx Harmit 3 xomnencanii mis Ipaky'®™

i HampaB/IeHHA
curyaniit B Jap¢ypi ta B JliBii Ha po3ran o MibkHapogHOro KpuMiHaIb-
Horo cyny.'”” Ille ofHUM Ba>XIMBMM HeJAaBHIM HaIpalllOBaHHAM € Te, IO
Papa Besneky 3apa3 NMpaKTMYHO MOCTIHO 37IiJiCHIOE 3aXOA¥ 3 OXOPOHU B

Mexkax MaHfaTiB MuportBopuux cun OOH, nep>kaBHUX Koanililt Ta perio-

1028 Papa Besneku OOH odopmna 1ieit MyHKT B PiSHUX Pe3ONIONiAX, 110 CTOCYIOThCA, inter
alia, xoudriktiB B Ipaky (Hanpukaz, Pesontoris 1483, 22 tpasus 2003 p.), JliBani (Peso-
moriis 1701, 11 cepraa 2006 p.), Comari (Pesomoris 1863, 16 ciuna 2009 p.), Adranicrani
(nanpuxian, Pesomronisi 1917, 22 6epesns 2010 p.) ta Cymani (Hampuxiag, Pesorromnis
1919, 29 kBiTHa 2010 p.).

1029 Hanpuknan, Pesomonii Pagn Besneku OOH 465 Bix 1 6epesns 1980 poky (myHKT 7) Ta
471 Bin 5 uepBHa 1980 poky (myHKT 5) moz0 I3paina Ta oKymoBaHoI aeCTMHCHKOI Tepu-
TOpii.

1030 Pesomonii Pagu besnexkn OOH 827 (25 TpaBHa 1993 poky) Ta 955 (8 nmucromama 1994
POKY), BifiTIOBiffHO.

1031 Pesomonist Paiu Besrexkit OOH 692 (20 tpasust 1991 poky).

1032 Pesomonii Pagu besnekn OOH 1593 (31 6epesna 2005 poky) Ta 1970 (26 motoro 2011
POKY).
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Ha/JIbHMX OpraHi3alliif, BK/IIIOYHO 3 JO3BOJIOM Ha 3aCTOCYBAHHA CUJIN, Y pasi
HeOOXiHOCTI, /IS 3aXMCTy LUBUIBHUX OCi6 Ta 3a0esIedeHHs JOCTYILY [0
rymaHniTapHol gornomornu.'”* Papa Beamexy Tako>x cTBOpWIa Kilbka po60odnx
Tpym i 6pasna y4acTb B Ae6aTax 3 MMTAHb 3aXVCTY BPA3/IMBUX KaTETOPIil /Tio-
Ieil, TAKMX sIK LVBIIbHI 0cO0M, [iTV Ta TYMaHiTapHi IpauiBHUKYU B 36poii-
HUX KoHOmikTax.'” OcTaHHIM i He MEHII BOX/IMBUM ITYHKTOM Pe30oLil
€ IIYHKT, 1[0 CTOCYETbCsI 3aXUCTY LUMBUIBHMX 0Ci6 y 36poitHnx KoHpIiKTax
3arajioM, y AkoMy Pama Desmexkm Takox 3akyMkana BCi JepxKaBU JOTpPHU-
MyBatnch monoxkeHb MITI 6e3 mocmmaHHs Ha sSKui-HeOGy[b KOHKPETHUIT
KOHQKT.'

4. BararocropoHHi KoHepeHITil

(a) Mixnapogna kondepennis Yepsonoro Xpecra ta YepBoHoro
IliBmicsams

Mixnapopua xoHdpepeHnnis Yepsonoro Xpecta Ta Yepsonoro IliBmicang,
sKa BifOYBa€eTbCs pas B YOTUPY POKY, 06’€lHYe BCi iepxaBu-dacHuni JKe-
HEeBCbKMX KOHBeHIil 1949 poky Ta Bci komnoHneHTH Pyxy, sokpema, MKYX,
HallioOHaJIbHI TOBapucTBa Ta MixHapongHy ¢enepanio. MixHapogHa KOH-
(’pepeHuiﬂ € HallBUIIMM JiopafiuuM opraHoM Pyxy. Bona HamaraeTbca 3mil-
HUTU efHicTh Vv Pyci Ta o6roBopioBary Ba>k1IMBi I'yMaHiTapHi Ipo6IeMu.
Pesomronii, mpuituaTi mif yac KondepeHiii, cipsaMoByIOTh CBOiX yYacHUKIB
y 3pilicHeHH] IXHbOI TyMaHiTapHOi AiAnbHOCTI. He3Baskaroun Ha Te, 110 Kon-
depenuis Mae Ha MeTi cipusiti moBasi o MIII ta itoro po3BUTKY, BOHA
06epe)XHO YHUKAE BK/IIOUeHH: NTaHb, 0B A3aHMX i3 3acTocyBaHHAM MITI
B KOHKPETHMX KOHTEKCTaX, OCKIIbKM YYacHUKM H060K0I0ThCA, mo Koude-
PEeHLIiA CTaHe IOIITU30BAHOK0 — i, MOXX/IMBO, IIO/IAPU30BAHOI.

(6) Hapapu mepkaB-y4acHUI(b
JomatkoBuit mpoTtokon | nepexbadae MoXXIuBicTs opraisanii Hapagu Bu-
coxux Jorosipaux CTOpiH /1 «pO3IILALY 3ara/lbHUX IIPOO/IeM 3aCTOCYBaH-
Ha Konsenniit i nporo IIpoTokomy»'*. Taki Hapajy ITIOBMHHI Oy TY CKIMKaHi

1033 Muporsopui micii OOH, st 3aificHeHHs AKUX OYB HafjaHNUIT TAKMIT 3aXVMCHNIT MaH/AT, BK/TIOYa-
1o1e: MOOHCII B Cpheppa-Jleone; MOOH/IPK i MOHYCCKO B [lemoxparnusiit Pecrry6mirri
Konro; MOOHBC B Cynani; MIHYPKAT B IentpanbHoadpykancpkiit Pecrry6mini i aa; BCO-
OHJI B Jlisani; i OOOHKMN B Kor-7'IByapi. IIpuxiagamu perionanbHux MupoTBOpUnx cuj abo
00’€/IHaHD JIepKaB, 110 MAOTh TaKuit MaHzat, € crinbHi cum OOH / Adpukancpkoro Corosy B
Tlapdypi FOHAMIJL), cunu Esponeiicbkoro Corosy B Hapi, Ilenrpanbroadpukancokiit Pecrry6-
nini ta lemoxparndniit Pecrry6rini Korro, a Takox ¢pariysski cum B Kot-i1 IByapi.

1034 JuB., Hanpukiag, Pesomonii Pagyu besnexn OOH 1674 (28 xBiTHa 2006 p.), 1612 (26 mun-
Hs 2005 p.) Ta 1502 (26 ceprrsa 2003 p.). Indopmariito 3 HUSKM MUTaHb Ta AebaTiB AMB. 3a
nocwIaHHAM: http://www.securitycouncilreport.org/thematic-general-issues.php

1035 Pesomonist 1265 Pagn besnekn OOH (17 Bepecus 1999 p.), myHKT 4.
1036 111, Cr. 7.
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IIBeitiapiero, 5K genosurapiem IIpoTokony, Ha poxaHHs ofHiel ab0 Kib-
KOX Jiep>kaB-yyacHMIb IIpoTokony, xo4a i jmire 3a cXBajJeHHA OibIIOCTI
Iep>KaB-y4acHMI[b. MeTa 3ycTpiui OOMeXYeTbCA POSITIAZIOM 3arajlbHUX
npo6yeM, OB sI3aHUX i3 3acTocyBanHAM MITI; mep>kaBu-y4acHuUIl He MO-
JKYTb Hi JOCTI[I)KyBaTi KOHKPETHI KOHTEKCTM, Hi pO3IIAlaTy Y iHAKLIUM
YIHOM 3aAB/ATH IIpo nopymeHHsa MITI. Taka Hapana >kogHOTo pasy He Bif-
OyBasach mic/st HAOpAHHs YMHHOCTI JI0ATKOBYM IPOTOKOIOM.

3amicTb 1poro 'y 1998 poui ypan lserinapii ckimkas mepury nepiognysy Hapa-
Iy IeprKaB-y4acHNIb JKeHeBChKIX KOHBEHIIIN A pO3I/LAAY 3ara/IbHUX Ipoo-
JieM, TIOB sA3aHUX i3 3actocyBanHAM MITI, Ha OCHOBI MaHzaTa, HalAaHOTO JeIIO-
3uTapio Ha 26-11 MibxHapopnHiit koHdepeHnuii YepBoHoro Xpecra ta YepBoHOro
[TiBmicsia (1995 p.). Y Hapapi B3 y4acTb MpeicTaBHUKM 129 ep>kaB-ydac-
HILb JKeHeBchbKuX KOHBeHIIi 1949 poky y Toit uac Ta 36 fenerariilt cnocrepi-
rauiB. O6roBOpeHHs 30CepepKYBaIICs Ha [JBOX OCHOBHIIX TEMaX, IIOB SI3aHIIX i3
sacrocyBanssiM MITI, a came: (1) moBasi Ta Gesreri IepcoHamy ryMaHITAPHUX
opranisariit; (2) 36portHux KoH(IiKTax, OB s3aHNUX 13 PO3MA/IOM JieP)KaBHUX
crpykryp. Ha mpoxauus mepxxaB fne6atu 6ymt HeopManbHIMI, @ HOBI TEKCTH
He 6ynu ysrompketi. [IpoTe ronosa mpescTaBuB HeopManbHuMiT 3BiT. X0da Taki
THepiof4Hi Hapajy 3abe3neuyioTh GOpPyM Jiep>KaB-ydacHuIb KoHBeHLil ams
06roBOpeHHs 3aTa/IbHIX MMUTAHb, [I0B I3aHNUX i3 3actocysanHam MITI, no cpo-
TOHIIIHBOTO HS He 6y}10 OpraHi30BaHO iHIINX Hapa[,.

HisHaTucs 6inpure (3abe3neyeHHsA JOTPUMMAHHA Ha MDKHAPOXHOMY piBHi) %%
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1037 Yci moxyment MKYX mocTynHi 3a mocumaHHAM: Www.icrc.org
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. Crpasa Ne 171, Ipan/Ipax, Paga Besmexu Opranisanii O6’ennanux Hamiit owi-
HIOE MTOPYIIEHHS MDKHAPOJHOTO TYMaHITapHOro Impasa (POCilichKOI0 MOBOIO
Crpasa Ne 143).

o  Cmpasa Ne 211, MKTIO, ITpokypop mpotu Tagiva, Yactura A (pociiicbKoro
MoBoio CrpaBa Ne180).

o  Cmpasa Ne 234, MTP, [Tpoxypop npotu JKana-ITonsa Akaecy (pociiicbkoro Mo-
Boto CrpaBa Ne 200).

TexcroBuit 6mok 9. IniniarmBa MKYX Ta IlIBeitmapii
LIOA0 OCUNneHHA foTpuManHsa MI'TI

3 2011 poxy MKYX 6epe yyacTp y cminbHil ininiatusi 3 ypagom IlIBeitnapii, cips-
MOBaHiil Ha OKpaueHHs foTpuManusa MITI 3a foromoroxo cTBopeHHs 6ibI edex-
TUBHMX MDKHapogHMX MexaHismiB. Ha BigMiHy Bif 6inbImocTi ramysei M>KHapOZHOTO
npaBa MITI mMae o6Me)xeHy KiTbKiCTh MeXaHi3MiB HOTPMMAHHsI, IIPOTE B IOTO KOH-
TEKCTi BifICyTHA KOHKPETHA iHCTUTYIIiliHa CTPYKTypa, KOTpPa Jla€ 3MOTry Jiep>KaBaM pe-
TY/LIPHO CKIMKATY HAPaay 3 MEeTO0 06roBopenHs nutanb MITL

Maspar Ha 1110 iHiIiaTuBy 6YB IepegbaueHNIT Pe30IIIOL€I0, IPUITHATO Ha 31-if Mix-
HapopHill koHdepeHtii YepBonoro Xpecra ta Yepsonoro IliBmicsamsa B 2011 poui,
KoTpa Oy/na 3acHOBaHa Ha ifesax i mpomosuniax MKYX, ski ¢popMyBamiuch IpoTarom
TPMBAJIOTO Yacy, CTOCOBHO Ipo6ieM, OB’ A3aHux i3 Hemorpumanuam MITI. Cminb-
Huit npouec koHcynpraniit MKYX Ta IlIBeitapii, mepenyciM, 0XOIIIOBaB HU3KY Oara-
TOCTOPOHHIX Hapaj [epykaB, Ha SIKUX Oy/Iy mpencTaByeHi iHGOpMaLiiHi JOKYMEHTH,
[0 MICTATH K/IIOYOBI MMTAHHS, IPU3HAYEH] [ MMOJETIIEHHs 06roBOpeHHA. Takox


https://casebook.icrc.org/case-study/un-guidelines-un-forces
https://casebook.icrc.org/case-study/un-guidelines-un-forces
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/un-review-peace-operations
https://casebook.icrc.org/case-study/icrc-appeals-near-east#toc-c-icrc-declaration-of-5-december-2001
https://casebook.icrc.org/case-study/icrc-appeals-near-east#toc-c-icrc-declaration-of-5-december-2001
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/iraniraq-un-security-council-assessing-violations-international-humanitarian-law
https://casebook.icrc.org/case-study/iraniraq-un-security-council-assessing-violations-international-humanitarian-law
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/ictr-prosecutor-v-jean-paul-akayesu
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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IIPOBOAM/INCh ABOCTOPOHHI JMCKYCIl 3 [lep)KaBaMl Ta iHIIMMM BifIIIOBiJHMMM 3a-
I[iKaB/IeHMMM CTOpOHaMM. by/o 3anponoHoBaHO MIMpPOKe KOO MOXK/IMBUX BapiaHTiB,
30KpeMa IepiofiuuHy 3BiTHICTb, HApPAlU JepXKaB, BCTAHOBICHHA (DAKTiB, CIIPUAHHS,
PaHHi IoMepemyKeHHs, TEPMiHOBI 3BepHEHHsI Ta TeMaTU4YHi 00ToBopeHHs. OCKiIbKY
IpolieC HafJaHHs KOHCY/IbTAIlill YAOCKOHATIOBABCS, OOTOBOPEHHsA BCe Oifblie 30ce-
PemKyBaINCh Ha KOHKPETHNUX (PYHKIISIX, KOTPi OUIBIIICTD Aep)KaB-yIacCHNUIIb HA3BA/IN
MPiOPUTETHMUMH, BK/IIOYHO 3i CTBOPEHHAM Hapaj, Iep>KaB K OCHOBHOTO KOMIIOHEHTY
njiei cucremu. 111 Hapagy MOXXyTb 3abesnednty GOpyM IJLA peryIspHOro JiaJory MK
mepkaBamy 3 Intanb MITI i cyryBaTyi OCHOBOIO /IS BUKOHAHHS JIeKiNMbKOX QYHKIIIl,
30KpeMa IIepiofiYHOI HalliOHA/IbHOIL 3BiTHOCTI Wono porpuMmanHa MITI ta perynap-
HIX TeMaTHYHUX 06roBopens mutanb MITI. IIpoTe HeOOXifHO IPOBECTH HOLATKOBY
po60TY [/Is1 BUSHAYEHHsI ieTasiel X (pyHKIIiIL.

CrBopeHnHs HOBOI crctemu goTpumanHs MITI nmepen6adae 6araTo CKIafHNX IUTAHD
Ta IPOOTIEM, a TAKOXK 3[1IICHEHHSI MOJaIbIINX 3ax0fiB. OfHa 3 OCHOBHUX IIPOOTIEM 10~
JIATa€ B TOMY, 1O CrcTeMa Oyae HOOPOBIIBPHON, OCKIIBKY [IepXKaBU He XOUYTh BHO-
cuty 3MiHN o JKeHeBCbKUX KOHBeHI 1949 poky abo IpuilMaTyi HOBY YIORY IS
BuUpileHHA npobmemu. ToMy 3abesIedeHHs PeryaApHOL yIacTi BCIiX Aep>kKaB MaTMe
BupimanbHe 3HaueHHA. MKYX ta IllBefinjapis BUIyCTUIM 3BiT IPO YOTUPUPIUHMUIL
KOHCY/IbTAILIiIHNIA IIPOIIEC Ta MPECTaBIIN IIPOEKT PE3OIIIOLI /1A posIiAny Ha Mix-
HapopHii KoHdepeHuii B rpyaui 2015 poky. ITix vac MixxHapomHOI KOH(pepeHIil He
OyJI0 JOCATHYTO >KOHOI 3TOAV; OFHAK JepiKaBy BUPIMIVIIN i fasli paljfoBaTy Hafl BCe-
OCSYKHUM JIepKaBHIUM MDKYPATZOBUM IpoOLiecoM. baraTo mepskaB TaKoX MifTBepAIn
CBOIO IPUXM/IBHICTD 10 oBaru MITI, 30kpeMa 3a JOIIOMOTOI0 JBOCTOPOHHbBOTO Jiia-
nory 3 MKYX, Ta mocuieHHs JI0ro 3aCTOCyBaHH: dYepe3 MiKHaponHy KoHGepeHIiiio,
a Takox perioHanpHi ¢popymu MITI. MKUX npopoBKyBaTuMe IOCHIEHWII [ianor 3
Iep>KaBaMi oz ix 30608’ s13aHb 3a MI'TI Ta mparjfoBaTiMe Hafi TUTaHHIM LIOJ0 OO0
TOTPUMAHHA.

o Jlnsa orpumaHHs 6imblr feTanbHOL iH(pOpMaril auB. 31-y Mi>XHAPOXHY KOH-
(epenuito Yeponoro Xpecra ta YepBoHnoro IliBmican, Pesomronis 1 - 3miy-
HeHHS NPpas08020 3axucmy sxepme 36potinux Koxgnikmis, 2011 p.

o Jlus. Takox «Strengthening Compliance with International Humanitarian Law
(IHL): The Work of the ICRC and the Swiss Government,” webpage, ICRC.
Hoctyn 3a mnocmmanHam: https://www.icrc.org/en/doc/what-we-do/other-
activities/development-ihl/strengthening-legal-protection-compliance.htm


https://www.icrc.org/en/doc/what-we-do/other-activities/development-ihl/strengthening-legal-protection-compliance.htm
https://www.icrc.org/en/doc/what-we-do/other-activities/development-ihl/strengthening-legal-protection-compliance.htm
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IV. BIIIIOBIJTAIBHICTD JIEPYKABU TA PEITA PAIIIT

3a BUHATKOM [IeKiTbKOX BUIAJKiB, He3[aTHICTb Jep>kaB AOTPUMYBATUCA
MITI npusBOAUTH KO TAKUX CAMMX HACTIfKIB, [0 11 Oyib-siKe iHIle MiXKHa-
POMIHO-TIPOTUIIPABHE [iAHHS, 5K I TependadeHo BieHChbKOI KOHBEHITIE
1969 poky npo mpaBo Mi>XHapOJHMX forosopis Ta IIpoexToMm crareii mpo
BiJJIIOBifA/IbHICTD iep>KaB 3a MDKHapOJHO-IIPOTMIIPABHI JiAHHA, CKIaje-
HuM Kowmiciero MmbkHaponHoro mpasa [enepansHoi Acam6mei OOH. '

1. BiamoBiganbHiCTB fep>KaB 3a Ail CBOIX NPEACTABHUKIB

3TrifiHO 3 MDKHApOJHUM IIPaBOM Jiep>KaBU HeCYThb BifITOBiflaNbHICTD 3a IO-
BeJiHKY 0ci6 4y cy6’€eKTiB, AKi Aif0Th Bif ix iMeHi, abo 3 ix o3BoTy 260 cxBa-
nenHs. Ile cTocyeTbes He nulle JepXKaBHUX CTY>KOOBLIB, TaKUX 5K IIpef-
CTaBHMKY 30DOIHMX CUJI, TOMILl 4u opraHiB possifku (de jure mep>xkaBHi
npencTaBHUKN),' ™ a it 0ci6, YIIOBHOBa)KEHNX HAIliOHAIBHIIM IIPABOM 3/ilic-

HIOBATH €JIeMeHTH Jiep>KaBHOI Biazu, ™

a60 ocib, sIKi AiI0Tb 3a JOPYIEHHIM
a0o0 TiJ KOHTPOJIEM Jiep>KaBy, TaKUX AK YYaCHVKY IPUBATHUX BilICBKOBUX
ab0 OXOpOHHUX KoMIaHiit (de facto mep>xaBHi npencraBHukn).'*! Iepxxa-
Ba 3a/IMIIAETbCA OPUAMYHO BifTIOBiJaIbHOKO 3a Mil CBOIX IPENCTaBHMUKIB,
3a YMOBH, 110 BOHM 3[i/ICHIOIOTb CBOIO Ais/IbHICTD OQilliliHO, HABITh SAKIIO
Il TIPeCTaBHMUKY IIEPEeBUILNIN CBOI OBHOBA)XXEHHsS ab0 He BUKOHYBA/IM
BKasiBku.'"? Y MibkHapogHUX 30poitHNX KOH(IIKTaX BiOBijanbHICTD 1ep-
>KaBM IOLIMPIOETHCA HA «BCi i1, BUMHEHI ocobamu, AKi BXOAATD J0 Ii 36p0—
JIHVX CWJI», BKJIIOYHO 3 IiAMIY, KOTpPi He BXOAATD B ixHi 0iniitHi 0608’ A3kM
SIK Y9aCHUKIB 36portHux cuiL.'® OTike, 3arasoM, BCi BifiCbKOBi omepaliii, 110
3MiMICHIOIOTHCS Bifl iMeHi lepyKaBu, MO>KYThb Oe3I0CepeHbO MPUMUCYBATUCS
LIiJl iep>KaBi He3a7IeXKHO BiJl TOTO, [ie BOHM 3[IiJICHIOIOTECA, i Ié BifuyBa€eThCA
ix BIUIMB, ab0 cyliepeyaTh BOHN 4I1 Hi IHCTPYKIiAM Jlep>KaBIL.

1038 Opranizania O6’egnanux Hariit, Komicis MixknapogHoro npasa, [IpoekT crareii mpo Bifi-
MOBifA/IBHICTD [lepkaB 3a MbKHapopgHo-TpoTunpasHi fgisHus (IIpoext crareit mpo Bif-
HOBif/IBHICTD iepkaB), [Jonosiov npo pesynvmamu ii n’smoecsim mpemvoi cecii (23 KBit-
Hs-1 4epBHs Ta 2 mmHA-10 ceprrs 2001 poky), lenepanbHa acam6bnest, OdiniiHi 3BiTy,
56-a cecis, [lomosaenHsa Ne 10 (A/56/10), I'masa II, KomenTap, myHKT 2, c. 80.

1039 IIpoekT crareit Ipo BiAMOBiAaMbHICTD AepKaB, 6i0. yum. (mpumitka 1038), Cr. 4.

1040 ITpoekT crareii Ipo BiANOBigaNIbHICTD AepKaB, 6i0. yum. (mpumitka 1038), Cr. 5.

1041 ITpoexT cTareit po BifMOBiANIbHICTD JiepiKaB, 8i0. yum. (mpumirka 1038), Cr. 8, MTyHKTU
1-2, c. 103-104; 3MITI, Hopma 149.
1042 IIpoekT crareii Ipo BiANOBigaNIbHICTD AepKaB, 8i0. yum. (mpumitka 1038), Cr. 7.

1043 Taaspke monmoxkenns, Cr. 3; [II1 I, Cr. 91. Ius. Takox JKK I, Cr. 51; KK II, Cr. 52; KK III,
Cr. 131; KK 1V, Cr. 148.
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2. BHecoK y mpoTumnpapHy IOBeJiHKY CTOPiH, 10 BOIIOThH

HepsxaBa, mo He 6epe y4acTi B KOHGIIKTI, MOXke 6yT1 MDKHapOJHO Bif-
[IOBifja/IbHOI0 32 HA[JaHHA JOIIOMOrH a00 CIpUsIHHA HopyureHHsaM MITI,
BYMHEHVM JIePXKaBOIo, [0 BOKOE, AKIO: 1) mepxaBa, KOTpa Hafla€ IOIO-
MOrY, 6yne YCBiJOMIIOBATY, WO IOBEIiHKA JlepXKaBy, KOTPill Hala€TbhCs
IOIIOMOIa, € HEe3aKOHHOIO, 1 (2) Ii momomora MoKAMKaHa — B JiICHOCTI —
cpusiTy Takiit gisnpHocTi.'* Il06 meprkaBa, 10 HaJa€ HOMOMOTY, Hecma
BiIOBifa/IbHICTh Ha MI>KHAPOJZHOMY PiBHI, ii JOITOMOTra IOBMHHA CYTTEBO
CripusATH, ajle HeoOOB’sI3KOBO MOBMHHA OyTu HesaMiHHOI ab0 HeoOXin-
HO10.'"* KpiM TOro, x04a fepxaBa, sIKa HAaJja€ TOMOMOTY, He 00OOB’I3KOBO
Mae 6yTu oOi3HaHa INOJO He3aKOHHOCMI JOIIOMOIY, BOHA ITOBMHHA YCBi-
TOMITIOBATY (pakmuuHi o6cmasunu, mo pobnATh ii HesakoHHOI. HesBa-
JKAIoul Ha Iie, JOPUANYHY BiJIIOBiJa/bHICTh 3a HaJlaHHA HE3aKOHHOI IiJj-
TPUMKM CHIiJi BipisHATH Bifi IPAMOI BifTIOBiJaMbHOCTI 3a MiTpUMyBaHe
nopyueHHa MITIL. OTke, Komu CTOpOHa, 1[0 BOIOE, BAAETHCS 1O 3aco6iB
i MeTOJIiB BefleHHA BiliHM, KOTpi cynepedarb MITI, inmi gepxaBu, cBifo-
MO CHpUAIOYM 3[iJICHEHHIO TaKVX ollepalill dyepe3 HafaHHA (piHAHCOBOI
IOIIOMOTH, pO3Bifiki1, 30p0i, IepcoHany abo MaTepiaTbHO-TEeXHIYHOrO 3a-
OesmevyeHHs, 6YAYTb IOPUANIHO BifITIOBifaTbHUMM 32 HaJJAHHA MDKHApOX-
HO-IIPOTUIIPABHOI MiATPUMKM, are He 000B’sI3KOBO 32 3[ilICHEHHS CaMIX
onepauiit. Hanpuknan, y Cnpasi Hikapazya (1986 p.) Mixnapoguuit Cyx
BMpIlINB, 1[0 000B’A30K AepxKaB JOTPUMYBATICD i 3abe3nedyBaTy TOTPU-
MaHHs JKeHeBCbKMX KOHBeHIIN 1949 poky o3Hauae «3000B’sI13aHHA He 3a-
0X04yBaTy 0ci6 uu rpymny, sKi € yuacHukamu Koudnixkry B Hikaparya, gis-
T B TIOPYIIEHHS ION0XKEHD CIIiZIbHOI CTATTi 3 /1A 40T PbOX JKeHeBChKMX
KOHBeHIil 1949 poxy», i mo Cronyueni llITati mopyimmnnu ue 30608’5-
3aHHS 4epe3 PO3IMOBCIOKEHHs MOCIOHMKA 3 MapTM3aHCHKOI BIfHM, IO
MICTVUB omlepaTVBHi BKa3iBKH, sAKi cymepeuynnn npuanumam MITI. Opnak
MC OOH He 3HaJIIIOB >KOFHMX MificTaB 3pOOUTU BUCHOBOK, 1[0 OYAb-AKi
nopymenna MITI, spificHeHi moBcTaHIAMM, 6€3MOCEPETHBO IPUNUCYBA-
mucst Cnonydennm lltatam.'*® TuM He MeHIIIe, 3pO3YMisIO, 110 AiATbHICTS,
KOTpa 3HA4YHOIO MipoIo cripuse cepitosHnM nopymenuam MI'TI, moxe cra-
TV IPUYNHOI BCTAHOBJIEHHs 00OB’SI3KY JepKaB) BUIUIATUTY KOMIIEHCA-
11i10, @ TAKOXX iHJMBiJyaIbHOI KPMMiHAIbHOI Bi/ITOBiZaTbHOCTI 3a/Ty4eHO-
ro nepcosany.'*’

1044 IIpoexT cTareit PO BiANOBiAa/IbHICTD HepiKaB, 6i0. yum. (mpumitka 1038), Cr. 16, Komen-
Tap, MyHKT 3.

1045 IIpoekT cTaTeit PO BiAMOBIZaMIbHICTD HepiKaB, 6i0. yum. (npumitka 1038), Cr. 16, Komen-
Tap, MyHKT 5.

1046 ICJ, Nicaragua case, op. cit. (note 27), paras 220 and 292.
1047 Pumcobkuit craryT, Cr. 25(3).



318

MABA7

3. Penapanii

Konn MI'TI nopyuiyeTses, BifoBifanbHa fepkaBa Mae 0puandHe 30008’
3aHHsI HaJIaTI perrapallii He3a/IeXKHO Biji KOHKPETHX AOTOBIPHIUX 30008 A3aHb.
BigmosigHo mo Bigomoi 3aasu IlocTiitHOI MamaTi M>KHApOJHOTO MPAaBOCY/A,
«000B’A30K pemnapaliil 0yab-saKe MOPyIIeHHs 30008’ A3aHb € He IIPOCTO IIPYH-
IIMIIOM MDKHapOJHOTO IIPaBa, a 3aTaIbHOI0 KOHIEIiero mpasa. (...) Bigmko-
TYBaHHA IMIKOJM € HEMMHYYMM HAC/IiIKOM HesacTocyBaHHA KonseH1ii, a Tomy
HeMae HeobxifgHOCTI ikcyBaru e B camomy TekcTi Konsennii»'*®. Cporopui
060B’130K permapaliii 3a OpyIIeHHs € HeBix eMHo0 YactiHoo MITI, 1o 3a-
CTOCOBYETBCS Y BCiX 30portHMX KOHQIIKTAX, ™ a B TOMY, 110 CTOCYETHCST OKpe-
MIUX 0Ci0, — HEBiJ EMHOI0 YaCTMHOK MDKHAPOIHOTO KPMMiHAIBHOTO IpaBa.'*™
Omxe, xXepTBU cepiiosHux nopyuenb MITI moBuHHI OTpUMyBaTH BifIIKOAY-
BaHHA, KOTPi, 3a/I)KHO BiJ| TAXXKOCTI IOPYLIEHHA Ta 3alOfIiAHOL IIKOAM, MO-
XKYTb MaTy pi3Hi Gopmu, 30KpeMa pecTUTYLIi0 (TOOTO BiTHOBIEHHS BUXiFHOL
curyarii), peabimiranito (MeInM4HY, IICUXO/MOIiYHy, IPaBOBY ab0 COLia/lbHY),
catncdakiiio (BU3HaHHS ab0 BMOAYeHHS) Ta TapaHTii HemOBTOpeHH:.™! 3o-
KpeMa, (piHaHCOBa KOMIIeHcallis HOBMHHA OyTU Iepefi6adeHa i1 eKOHOMIYHO
0OIPYyHTOBAHOI IIKOAY, TaKol K (i3nyHa, ICUXiYHa, MaTepiabHa 460 MOpab-
Ha IIIKOJIa, @ TAKOXX BTpara MpuOyTKy a60 MOXX/IMBOCTI 3apobiTKy. ">

Ocxkinbku nopyuteHHss MI'TI yacTo IpusBOAATD O BEMMKMUX 30UTKIB Ta Be-
JIMKOI KUIBKOCTI IIOTEPIIINX, IPOIIOBAa KOMIIEHCALlisl, HaZlaHa Ha IiJcTaBi
OKpeMIX CYyIOBHUX IIPOIleCiB, MOXKe JIeTKO CTaTy HaMipHUM IIpolieCcyanbHUM
ta (iHAHCOBMUM TsArapeM, 6e3 OYAb-sIKUX PeaTiCTUYHNUX IePCIeKTUB I[Of0
3a/J0Bi/IbHOTO BpETry/M0BaHHA.

Kpim Toro, xoua CraTTs 75 PMMCBKOTO CTaTyTy BU3HA€E NPaBO IOTEPIINNX
BUMArary BifjIIKOAYBAHHS BiJl OKpeMMX BMHHNX OCi0, OKpemi IpeTeHsii
IPOTH [EPKaB, 1[0 BOIIOTh, YaCTO BUK/IIOYAIOTHCA 32 JIOTIOMOTOI0 YiTKMX

1048 Iocrifina mangaTa Mi>KHapOLHOTO IPAaBOCYAA, 3as00 y Xoocysi, FOpucnukuis, pimenns,
13 Bepecns 1928 p., c. 21. Crarrs 31 IIpoekTy crareii Ipo BifOBiganbHicTh Aepxas (8i0.
yum., puB. npumitky 1038) Bkasye: «BifgmosimanpHa [lepxaBa 3000B’43aHa MTOBHICTIO
BiJIIKOZIyBaTK IIKOMY, 3aB/JaHy MiKHApOJHMM IPOTUIIPABHUM [JiAHHAM». [IUB. Takox
ICJ, The Wall Opinion, op. cit. (note 36), paras 152-153; ICJ, DRC v. Uganda, op. cit. (note
81), para. 259.

1049 laaspbke nonoxxenns, Cr. 3; II1 I, Ct. 91; Opyruit ITpotokon o laaspkoi KOHBeHIiI Ipo
KynbTypHi 1inHocTi, Cr. 38; 3MITIL, Hopma 150.

1050 Pumcpxmit cTatyT, Cr. 75.

1051 IIpoekT crareli IpoO BiANOBIZA/IBHICTD lep)KaB, 8i0. yum. (mpumirka 1038), Crarri 30-31
Ta 34-39.

1052 [lnst oTpuMaHHs KojatkoBoi inpopmarii aus. Opraunisanis O6’exnanux Hauiit, OcHos-
Hi npunyunu ma kepieui exasiexu Opeanizauii O6’ednanux Hauiit npo npaso na seiouo-
0yBAHHS MA KOMNEHCAYTI0 OIS Hepm6 2py6020 NOPYUIeHHS MIKHAPOOHO20 NPABA y 2ay3i
npas m0OUHU Ma CepiiosHUX NOPYUleHb MiKHAPOOHO20 yMAHIMAPHO20 NPABA, TOKYMEHT
A/RES/60/147, 21 6epesusa 2006 p., a came myHKTH 15-23. JlocTyn 3a HOCHMIAHHAM:
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N05/496/44/PDF/N0549644.
pdf?OpenElement


https://documents-dds-ny.un.org/doc/UNDOC/GEN/N05/496/44/PDF/N0549644.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N05/496/44/PDF/N0549644.pdf?OpenElement
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IIOJIOKEHDb Y MMPHUX JOrOBOPAX, CYyBEPEHHOIO iMyHiTeTy ab0 HEBUKOHY-
BaHOI IIPMPOAY IIpaBa Ha BIILIKOAYBaHH:A 30MTKIB 3a MDKHapOJZHUM IIpa-
BoM. ToMy >kepTBaM 4acTO IOBOAMUTLCA MOJABAT CKAPTM JIO CBOTO YPALY,
KOTPUI1 MOKe IIOTiM BHOCUTH TaKi BMMOTY 0 MUPHOTO JJOTOBOPY YU iHILIO-
rO HOMTUYHOTO BPEryTIOBAHHSA 3 MPOTUIEKHOI CTOPOHOK KOHGIIKTY.'*
BigurkogyBanHs MoxXe 6yTM HafjaHO IHAVBIZYa/JbHUM 0COOAM depe3 Me-
xaHisMu, BcraHosteHi Pagoo Besmexu OOH,'* a60 B 0ZHOCTOPOHHBOMY
MOPAJIKY HalliOHa/JIbHMMM 3aKOHOJaBYMMM, BMKOHABYMMM OpPraHaMM YU
cymamu. Tam, e mopymenssa MITI Takoxk 3adilaloTb MpaBo IpaB JIOAMHMA,
HAIIPUKJIaJ, Y BUMAJKy KaTyBaHb ab0 iHIIIOTO )KOPCTOKOTO UM HEMIOIChKO-
TO MOBOJIKEHHA IIiJ] Yac 3aTpMMaHHs, XePTBYM MOXKYThb 3B€pTaTHCA i3 OKpe-
MIMU [I030BaMI depe3 perioHanbHi a60 3arajbHi MeXaHi3MI 3aXUCTY IIpaB
mopyHN.'”’ Ha mpakTuLi TocTpe MUTAHHA IIPO BiJIIKOAYBAaHHA YacTO Kpa-
1le BUPIIIyeThCA 3a JOIOMOTO0 KONEKTUBHUX MOTITUYHUX BPETYTIOBAHb, a
TaKOX JIONOBHIOETBCA GINbII MUPOKMMM 260 KOMIUIEKCHUMM 3aXOfiaMI i3
BifIIKO/lyBaHHA Ta IPUMMPEHHS, 30KpeMa, 3a [JOIIOMOrOK0 MeXaHi3MiB Ile-
pexifHOro mpaBOCy.s, TAKMX AK KOMICII 3 paBgu Ta NpuMupeHHs:. Icro-
PUYHUMM NIPUK/IAflaMy TaKMX KOJEKTMBHUX BperymoBaHb € IloTcmaMcbka
koHpepeHnia (1945 p.) Ta ITapusbki MupHi gorosopu (1947 p.), mo cro-
CYIOTbCA NNUTAHHA PO BiJUIKOAYBaHHs BOEHHUX penapanii, AKi IOBUMHHI
Oymu BumIadyBaTch HiMedunHoo Ta iHIMMM AepKaBaMy HallMCTCBKOTO
6moky Papsarcpkomy Corosy, Ta Yropu Impo BifjiIkofyBaHHSA MK Ispainem
ta QenepatnBHoO0 Peciybrikoro Himeuunna (Jlrokcem6ypr, 1952 p.), B siKiit
itmocs mpo pemnapatii 3a Tomokoct, kotpi 3axigHa HimeudnHa noBuHHa
Oyra Buiutatuty I3painio.

Hisnatucs 6inpure (BigmoBiganpHicTh mep>kaBu Ta pemapaiii) >

o Natalino Ronzitti, “Access to justice and compensation for violations of the
law of war,” in Francesco Francioni (ed.), Access to Justice as a Human Right,

Oxford University Press, Oxford, 2007, pp. 95-134.

1053 [Tus., Hanpuknaz, Kowmicis 3 mpetensiit mono mepeceneHiis ta 6bxeHris B bocHii Ta lep-
1|erOBYHI, 3aCHOBaHa Yrof[0k0 1Ipo GDKeHIIIB Ta IepeMileHNx ocib, fogaHa 1o JleifToHCh-
KOI MUpHOI yroau Bij 14 rpynna 1995 poxky.

1054 TuB., Hanpuknag, Komnencaniitna komicis Opranisanii O6’egnannx Hariit, 3acHoBana
Pesomroniero Pagn Besneku OOH 687 (3 kBitHs 1991 p.) Ta Pesomonieio Pagu besmexn
OOH 692 (20 TpaBHs 1991 p.), 00 OKPEMUX IPETEHsIil, 110 BUIINBAIOTD 3 BTOPTHEHHS
Ipaky 1990 poxky B Kyseiir.

1055 [Ius. Posmin VI.2.

1056 Yci moxyment MKYX mocTynHi 3a mocumanHAM: Www.icrc.org
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Cankiuu // MOKKK. 2008. T. 90, Ne 870, noHb.

Emanuela-Chiara Gillard, “Reparation for vilations of international
humanitarian law;” IRRC, Vol. 85, No. 851, September 2003, pp. 529-553.
Taxox pociiicbkoro MoBolo: Tuitap, Omanyana-Kespa. Bosmeujerue yujepoa
8 cryuae HApyuleHUll Mex0yHApooHozo eymanumaprozo npasa [/ MXKKK.
2002. CO0pHMK cTaTeii 3 BbITYcKOB 849-852. C.265-292.

Liesbeth Zegveld, “Remedies for victims of violations of international
humanitarian law;” IRRC, Vol. 85, No. 851, September 2003, pp. 497-527.
TakoX pociiicbkoo MOBOI0: 3erBernbf, JIncber. Cpemcrsa cymeOHOI 3amm-
ThI KEPTB HapyLIeHMII MEXIyHApOJHOr0 rymMmanuTapHoro npasa // MIKKK.
2002. C6opHMK cTaTell u3 BBITycKoB 849-852. C. 227-264.

Marco Sassoli, “State responsibility for violations of international
humanitarian law;” IRRC, Vol. 84, No. 846, June 2002, pp. 401-434. Takoxx
pociiicbkoro MoBoto: Caccomn, Mapko. OTBeTCTBEHHOCTb TIOCYHapCTBa
3a HapylleHNsA MeXIyHapopHOro rymanutapHoro mpasa // MJKKK. 2002.
CO60pHMK cTaTeil U3 BbITYCKOB 845-847. C. 163-204.

Dieter Fleck, “International accountability for violations of the jus in bello:
The impact of the ICRC Study on customary international humanitarian
law;” Journal of Conflict and Security Law, Vol. 11, No. 2, 2006, pp. 179-199.

Yaél Ronen, “Avoid or compensate? Liability for incidental injury to civilians
inflicted during armed conflict,” Vanderbilt Journal of Transnational Law,
Vol. 42, No. 1, 2009, pp. 181-225.

Ax 3axou 3axuwace nio yac eivtnu?

Copasa Ne 53, Komicia MixHapogHoro mpaBa, IIpoekT craTeil mpo Bif-
MOBia/IbHICTD HepyKaB (pocilicbkoo MoBoio CrpaBa Ne 38).

Copasa Ne 153, MC OOH, Hikaparya nporu Cnonyuennx IlltaTiB AMepukn
(pociiicpkoro MoBoto Cripasa Ne 130).

Cmpasa Ne 164, Cynan, Jonosins Criguoi xomicii OOH mogno Hapoypy,
nyHKTH 593-600 (pociitcbkoro MoBoto CripaBa Ne 138).

Copasa Ne 180, Komnencaniitha komicis OOH, Pekomenpariii (pociitcbkoro
MmoBoio CrpaBa Ne 152).

Cmpasa Ne 222, Crionydeni mratu, Kaouu ma in. npomu Kapaoxcuua (pociit-
cpKoI0 MoBo10 CripaBa Ne 189).
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V. IHIUBIOYAJIbHA KPMMIHAJIbHA
BIJIIOBIOAJIBHICTD 3A ITOPYIIEHHS MI'TI

1. ImpuBigyanbHa KpMMiHaIbHa BiflIOBiZaIbHICTDH

(a) KpuminampHa Ta {UBiTbHA BiIOBiJaTbHICTH
ITicnst Opyroi ceitoBoi BiftHy MiXHapozaHi BiiicbkoBi TpubyHamu B Hiopu-
Oepsi Ta Toxio mepecrmigyBany MifO3PIOBAHMX Y CKOEHHI BOEHHNX 3710-
YMHIB, Ha OCHOBI NpPMIYINeHHA, WO IIPUHIMUI OCOOMCTOI KpMMiHaTIbHOI
BiJJIIOBiIa/IbHOCTI 3a BOEHHI 3/I0YMHY CTAB YaCTMHOI MIKHApOJHOIO 3BU-
vyaeBoro npasa.'® CporofHi NPUHLMI iHAVBIAYaIbHOI KpUMiHA/IBHOI Bifi-
IIOBiJJa/IbHOCTI 32 BOEHHI 3/I0YMHM AK Yy MD>KHAPOJHMX, TaK i HEMi>XHApOJ-
HIX 30pOIHIX KOH(IIKTaX BIU3HAETHCS YNMCTIEHHUMH forosopamu MITL%®
a Takox B Craryrax MKTIO, MTP, Crrenianbanm cymom ansa Coeppa-Jleone

10594 j1oro 3BMYAEBUIL Xa-

(CCCJI) Ta MbxHapOZHUM KpUMiHaJIbBHUM CYIOM;
pakTep Ginblile He MOXKe OYTI OCKap)KEHNUIT B KOHTEKCTI OYAb-sIKOTO THUITY

36poitHOro KOHGIKTY.

ITig yac 06BMHYBadeHH:A 0Ci6 3a BOEHHI 3/109MHY BaXKKi MUTAaHHS BUHMKA-
I0Th He JINIIE 010 00’ €EKTUBHOI CTOPOHM Ta CY0 €KTMBHOTO YMUCITY KOXHO-
rO 3/I0YMHY, @ TAKOXX 110710 KPUTEPiiB, OB’ A3aHMX 31 3aMaxaMi Ha 37I0YNHI,
il O CTAaHOB/IATD CIIIBY4YaCTh Y 3/I04YMHI, a TAKOX PiSHUX 3allepeveHb Ta
06rpyHTyBaHb CTOpOHM 3axucTy. Hespaxkaroun Ha Te, 1o MITI 3 nporo mo-
DAY Hajae jauie oOMeXXeHe KepiBHULITBO, CTaTYTH Ta IpaKTUKa MiXKHa-
POIHMX CY/AiB Ta TPUOYHAIIB 3HAYHOIO MipOI0 CIIPVAIN YTOYHEHHIO 3aTalb-
HMX IUTaHb MDKXHapOJHOTO KpMMiHampHOTO mpaBa. OTxe, okpeMi ocobn
HeCyTb KPMMiHa/IbHY Bi/[IIOBINa/IbHICTD He /NIle 3a BUMHEHH:S ab0 BUady
HaKa3y NP0 CKOEHHA BOEHHMX 3/I0YMHIB, ajie i 3a IJITAHYBaHHA, IiILOTOB-
Ky ab60 crpo6u 37iliCHeHHST BOEHHUX 3/I0YMHIB, @ TAKOX 34 MifOypIOBaHHS,

1057 CraryT MixHapopHOro BilicbkoBoro Tpu6ynany, [logatok 1o Yroam mpo KpuMiHanbHe
Tiepec/tifyBaHHsA Ta HOKapaHHA TOIOBHIX BOEHHNUX 37IOYNMHIIIB EBPOTIENICHKIIX flepyKaB Ha-
LIMICTCBKOTO 6710KY, 8 ceprHa 1945 poky, Cr. 6; CraryT MibKHapOHOTO BiliCbKOBOTO Tpu-
6ynany ms lanekoro Cxony, 19 ciuns 1946 poky Ta JOKyMEHT 3 IIOIIpaBKamu, 26 KBiTH:
1946 poky, Cr. 5.

1058 JTus., sokpema, JKK I, Cr. 49; KK 11, Cr. 50; JKK III, Cr. 129; KK 1V, Cr. 146; [II1 1, Cr. 85;
Taaspka KOHBeHIIiA Ipo KynAbTYpHi LinHOoCTi, CT. 28; [Ipyruit mpoTokon o [aasbkoi KoH-
BeHIlil Ipo KynbTypHi miHHOCTi, CTaTTi 15 Ta 22; IIpoTtokon II i3 mompaskamu 0 Kousen-
1ii Ipo KOHKpeTHi By 3Buyaiioi 36poi, Ct. 14; KoHBeH11is po 3a60poHY MPOTUITIXOT-
nux MiH, Cr. 9; KonBeHuis npo kacetHi 6oemnpumnacu, Cr. 9. KoHBeHIisA Ipo KOHKpeTHi
By 3BMYaitHOI 36poi, KoHBeH1is po 3a60poHy nporunmixotHux MiH Ta KoHBeHis po
KaceTHi 6oenpumacy cami co6010 He CTBOPIOIOTH MKHAPOIHOI BiAOBiAambHOCTI 0cib 3a
BOEHHI 3/104MHI; HATOMICTb BOHY 30008 A3YI0Tb [IepXKaBJ BYKIUTU 3aXO/IiB [/Is IPUIIVHEH-
HA TOPYyLIeHb 11X KOHBEHIIii.

1059 Craryr MKTIO, Cr. 2 i 3; Craryr MTP, Crarri 4 Ta 5; Craryr CCCJL, Cr. 1; Pumcpkuit
craryT, CrarTi 5, 81 25.

1060 3MITI, Hopma 151.
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CIIPUSIHHS, TOJIETLIEHHs YN {HIIY MATPUMKY ab0 CIIBYy4acTh y BUMHEHHI

BOEHHINX 3/104MHiB.!*!

InpuBigyanbHa BifIIOBINA/JBHICTD 3a BOEHHI 3/I0YMHM HE OOMEXYETbCS
KpMMiHaJIbHOIO BifIIOBifa/IbHICTIO, @ TAaKOX MICTUTh OCOOMCTY LMBi/Ib-
HO-IIpaBOBY BifIIOBija/IbHICTD 3a OYAb-AKYy 3alOAiAHY IIKOAY. 30KpeMa,
MixHapogHMil KpUMiHATbHUI CYJ, MOXKe «BMHECTY IIOCTaHOBY Oesmoce-
PEAHBO CTOCOBHO 3aCyPKEHOIO IIPO BiILIKOAYBAHHA IUKOAM ITOTEPI/INM
a60 CTOCOBHO MOTEPII/INX B HA/IOKHOMY BUIJLIA, BKIIOYAIOUN PECTUTYIIIO,
KOMITeHcallio Ta peabinitamiio» 2. Crarytu MKTIO ta MTP o6mexxyroTs 1i
TpUOYHA/IN HAKa30M IIPO «IIOBEPHEHHs Gy/b-sIKOTO MalfHa Ta JOXOfIB, OT-
pUMaHNUX 37I09MHHUM IJIAXOM, 30KpeMa IIAXOM IPUMYCY, IOTO 3aKOHHO-
My BacHUKY»'°?. IIpore BMMOIM IOJO KOMIIEHCALii MOXXYTb OyTI MMojaHi
B Me€)XaX YCTAHOB Ta IPOLEeyP, BCTAHOBIEHNX HAlLliOHAJIbHMUM 3aKOHOJIaB-
CTBOM.

(6) BigmoBimanpHicTh HAYATBHUKIB i KOMAHIUPIB
MixHapogHe KpuMiHanIbHe IPaBO Kapae He Juile 0Cib, sIKi aKTUBHO 37ilic-
HIOIOTh BOEHHI 37104MHM 200 BUAAIOTH PO3HOPSIKEHH OO X 3HiiICHEHHS,
a 71 OXOIUIIOIOTD 3/I0YMHY, CIIPUYMHEH] HeBUKOHaHHAM BuMor MITL'%* 3o-
KpeMa, BiliCbKOBI KOMaHIMPU MAIOTh 9iTKVIT 0COOMCTMIT 000B’ 130K BTpyYa-
THUCA Yy BUNAQAKM TOTOYHMX 200 MO>KIMBUX HopyuieHb MI'TI, BunHeHUX oco-
6ami, sKi lepeOyBarOTh Mif IXHIM KOMaH/[yBaHHAM, Ta IHIINX 0Ci6 mix IXHiM
1065 Toit camuit 060B 130K TaKOX IepefOadeHo Ajisl KepiBHIUKIB,
KpiM BiliCbKOBMX KOMaH/VPIB, TAKNUX 5K TOMITUYHI JTifepn a0 pencTaBHM-

KOHTPOJIEM.

KM LMBinbHMX opraHiB Braan. Otxe, [lomarkoBuitl mpotokon I nepenbadae,
o nopymenHsa MITI, BuuHeHi nijimernum, He 3BiTbHAIOTH IOT0 KEPiBHUKIB
Bifl KpMMIiHa/IbHOI Y AVICUUIUIIHAPHOI BiITIOBiIa/IbHOCTI, AKILIO «BOHM 3HA-
7 abo Manu y CBOEMY PO3HOPsIKeHHi iHpopMalliio, 3a JOIIOMOTOI0 SAKOi
BOHM MOI/IM HifiTV BUCHOBKY B 0OCTaBMHAX, 1[J0 iCHYBa/IM Ha TOU Yac, IO
TaKa Iifyrerna ocoba BunHsAEe ab60 Mae HaMip BUMHUTHU NOAIOHe MOPYIIeHHS,
i AKIO BOHM He BXXWIM BCiX MPAaKTUYHO MOXK/IMBMX 3aXOZiB Y MeXaX CBOiX
HOBHOB&>KeHb [I/IA 3a1100iraHHA ab0 IpUNMHEHHA IIbOTO IIOPYIIEHH» .

Y chepi MDKHAPOFHOTO KPMMiHAIBHOTO [IpaBa BUEHHs IIPO KOMAH/IyBaHHs
Ta BUILY BiOIOBia/NbHICTD cOPMYyBaIOCH MIXHAPOFHUMIU BiiiCBKOBMMU
TpM6yHanaMI/I, KOTpi IIepeciflyBanu BiliCbKOBUX Ta IOMITUYHUX JiJIePiB 3a

1061 Pumcpxmit cratyT, Ct. 25; CraryT MKTIO, Cr. 7; CratyT MTP, Cr. 6; CraTyT CCCJI, CrT. 6;
3MITI, Hopma 152.

1062 Pumcpknit CratyT, Ct. 75(2).

1063 Craryt MKTIO, Cr. 24(3); Craryr MTP, Cr. 23(3).
1064 JIIT T, Cr. 86(1).

1065 AT 1, Cr. 87(1).

1066 AIT I, Crarts 86(2); 3MITIL, Hopma 153.
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MAcOBi 3/104MHN, CKO€HI mif dac Jpyroi cBiroBoi BiftHu. IpyHTyMIOUNCh Ha
KpUTepifiX, BCTAHOBJECHUX LVIMU TpMOYHajaMM, CydacHa JOKTpMHA Bifi-
MIOBiZIa/IbHOCTI KOMaH/[yBaHHA Ta HaYa/IbHUKIB CIMPAETHCA Ha TP KyMYJIs-
TYBHI elleMeHTy, a came: (1) icHyBaHHA de facto BifHOCKHH KepiBHUK-IizJIer-
7nit, o 3a0e3MevyITh A/ KepiBHMKA e(eKTUBHIIT KOHTPONID 3a His/IbHI-
CTIO MOPYIIHUKIB; (2) 3HAHHA KepiBHMKA a00 110T0 YMICHE HE3HAHHS TOTO,
1110 3/1041H 6Y/I0 BUMHEHO, a00 BiH CKOPO Mae 6yTu BUnMHeHN S i (3) He BUnU-
HEHH [1ill KepPIBHMKOM 1106 3a1o6irTy, IpuImHNTY a60 IOKapaTy 32 CKOEH-
H: BKa3aHOTO 3/I0YMHY.

BignoBinHO [0 11X emeMeHTIB, PUMCBKuMII CTaTyT mepen6adae, M0 Bilich-
KOBi KOMaH/IMPY Ta iHIII KEPIBHUKYM HECYTh KPUMiHA/IbHY BiINOBia/IbHICTh
3a BOCHHI 3/104MHM, BUMHEH] ocobamu mif, IXHiM e(])eKTMBHI/[M KOHTPOJIEM,
SKIIJO BOHY He BXXWIM BCiX HeOOXifHNMX Ta BIANOBIZHUX 3aXOHiB y MeXXax
CBOIX NOBHOB&)XEHb, 11100 3amobirty ab0 MpUNMHUTH 3[iICHEHHS TaKUX
3/7I04MHIB, a00 IepefaTy CrpaBy KOMIIETEHTHUM OpraHaM /L PO3C/IiAyBaH-
HA Ta KPMMiHA/IbHOTO NE€PeCTifyBaHHA. Y BUNAJKY BiliICbKOBMX KOMaH/MPiB
TaKa KpMMiHaJ/IbHa BiJIIOBiJa/IbHICTh BUHMKAE JNIIIE TOA1, KO BOHM «3Ha-
mm abo, 3 orIAfy Ha 0OCTaBMHMY, LIO iCHYBaIM Ha TOJ 4Yac, IIOBVMHHI Oymm
3HATM», IO CVJIL, SIKi 3HAXOAATHCA Mif] IXHIM KOMaHAYBaHHAM, BYMHIIL 00
Ma/Iil HaMip BUMHMUTY BOEHHI 3/I0YMHM, @ Y BUNAJKY 3 iHIIMMM KepiBHMKA-
M JIUIIIE, SIKIJO BOHN «3Ha/M abo CBIiIOMO irHOpyBanu ingopmariio, KoTpa
9iTKO BKa3ye», 110 IXHi mifyrerti BanHmwm abo 361panncs BIYNHNTY BOEHHI
3JI04MHY, i AKIIO I1i 3/I0YMHY CTOCYIOThC [HisI/IbHOCTI B MeXaX IXHbOI e(’peK—

TUBHOI BiJITIOBi/{a/IbHOCTI Ta KOHTPOTTH0.! "

(B) Haka3su KepiBHUKIB
ITig gyac posriAny TpuOyHa/IaMy BOEHHUX 3JIOUMHIB, 110 Oy1u CKO€eH] mic-
ns JIpyroi cBiToBOI BiifHM, 6araTo 0OBMHYBadeHNX BUCYBaIU HaKa3) CBOIX
KepiBHUKIB fIK 3aXUCT, 3asABILAIOYM, 10 He MOXYTb OyTM NPUTATHYTI [10
BifNOBifjaIbHOCTI 3a cKoeHi 3mounHM. Cyf0Ba IPaKTMKa IMX CYAiB Bpell-
Ti-pelT mpusBena [0 PO3POOIEHHS 3araJbHOMPUIHATOl HOPMM, IO 3a-
CTOCOBYETBHCS y BCiX 30pOHMX KOHQIIKTaX, BHACIIJOK YOr0 HOTPUMaHHA
HaKasy KepiBHMKA He 3BiIbHAE IIIJJIEITIOr0 Biji KpMMiHaMbHOL BiiNIOBigaIb-
HOCTI, SIKII[O MifiIeI/INIT 3HaB, 1J0 HaKa3aHe [AiAHH:A OYy/I0 He3aKOHHUM, ab0
SKIIO BiH IOBMHEH OYB Ije PO3YMIT! Yepes i1oro 0ueBMIHO He3aKOHHMIT Xa-

1088 (IK110 HaKa3 € OYeBUIHO HE3aKOHHNUM, yCi KOMOATaHTY [TOBMHHI

pakTep.
HOTPUMYBATHCh 3BUYAEBOTO 30008 sI3aHHSI 110[J0 HEBUKOHAHH TAKOTO Ha-
ka3y.'"” ITpu xopuikanii Takoi 3BU4aeBoi HOpMU PUMCBKUIL CTATyT Iepex-

6avae, 0 0coOu, AKi BUMHUIIN 37I0YVH 32 HAKa30M ypsAAy a6o KepiBHMKaA He-

1067 Pumcbkuii cratyt, Cr. 28.
1068 3MI'TI, Hopma 155.
1069 3MI'TI, Hopma 154.
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3aJIeXXHO BiJI TOTO, U1 BiH € BilICBKOBMM KOMAHAMPOM a00 LUBIIBHUM KepiB-
HUKOM, He MOXYTh 6yTI/{ 3BU/IbHEHI Bij, KpMMiHa/bHOI BiJIIOBiJaJIbHOCTI,
AKWO: (a) B HUX He OY/I0 IOPUANIHOrO 000B’A3KY mifkoputucs; (6) BOHM
3Ha/y, 10 Haka3 OYB He3aKOHHMM; i (B) Haka3 OyB OYeBUJHO HE3aKOHHUM,
SIK HAIIPUKIIAJ, SIKIO 6 Haka3 OyB BUMHUTK TeHOLNJ a00 37I0YMHM IPOTH
moastHOCTL."”’ MabyTh, HaKasy KepiBHUKIB TAKOX MOI/IN 6 CTaTU BarOMUM
BUIIPaBJAHHAM I MMOPYIIHMKIB y BUIAIKaX, KOY HEBMKOHaHHA HaKasy,
JIMOBipHO, IpU3Beso 6 KO IHAMBiyalTbHOTO a00 KOJIEKTMBHOIO NOKapaHHs:A
y BUITIALL cTpaTn 6e3 6Yab-1KOTo CyAy 4 CIifcTBa, a0 Cepiio3HUX Tinec-
HUX yuIKomxkeHb.'””! HacaMkiHelb, MOXINBI cuTyauii, KOmy Hakas3) Kepis-
HIKIB, SIKi He 3BI/IbHAIOTH ITOPYIIHMKA Bifl KPYMiHa/IbHOI BiIIOBija/IbHOCTI,
BCe-TaKy MOXYTb OYTI BpaxOBaHi IiJl Yac BUSHAUEHHsI TSHKKOCTI I10r0 0COo-
OMCTOI BMHN Ta CYBOPOCTI IIOKapaHH, IKe CIIiJl 3aCTOCYBAaTH.

(r) HeMoXMMBicTh MOCMITaHHSA Ha MPUBiTeil KOMOaTaHTa
ITpusineit kombaranTa, Hagauuit MI'TI ygacHuKaM Mi>XHapOfHOro 36poit-
HOTO KOH(IIIKTY, He MOXKe CIyIyBaTU BUIIPABJAHHAM CTOPOHM 3aXUCTY Y
CIIpaBi Ipo BOEHHI 37I04MHU. Y TOIT 9ac SIK «IIpaBo KoMbaraHTa OpaTu 6esIo-
CepefHIO yYacThb y 00IOBUX [isix» Hepefbadae iMyHiTeT Biff epecifyBaHHs
3a 3aKOHHi BOEHHI [iil, sIKi B IHIIOMY BUIIa[IKy CTaHOB/IATD IIPABOIIOPYLIEHHS
Bi/INOBiTHO [1O HAIliIOHAJIBHOTO 3aKOHO/IaBCTBA IEP>KaBI, 1110 3iJICHIOE 3aX0-
IUIeHH:, KOMOaTaHTy He MalOTh TaKMX iMyHiTeTiB om0 nopyiuens MI'TI, saxi

KapalTbCs 32 HAL[IOHAIbHUM YU MDXHAPOIHUM KPYMiHa/IbHUM IpaBoM. "’

(x) HempumycTHMiCTb HOCHIAaHHS Ha CTY>KOOBe CTAHOBMIIIE
Bynb-saxi npusinel un iMyHiTeTH, 110 HaJAIOTHCA PA30OM i3 CIy>KOOBUM CTa-
HOBUILIEM IVIaBi Iep>KaBU 4¥l yPsARY, WIEHY ypAnRy abo mapiaaMeHTy, oOpa-
HOMY TIPeICTaBHMKOBI UM YPANOBI[IO, HE MOXXYTb 3BITBHATY TaKuX 0cib Bif
MDKHApORHOI KPMMiHAIbHOI BiAMOBIZANbHOCTI ab0 CIyTyBaTH MifiCTABOIO

151 TIOM SIKIIIeHHS IXHbOTO BUPOKY.'"”?

(e) ITommnkay dakriabo moMmwiKa y npasi
IMommnky y ¢axTti 4y mpaBi MOXYTb CTaTU IifICTABOIO JyIA BUKIIOYEHHS
KpMMiHa/IbHOI BiJITIOBi/Ia/IbHOCTI /IMIIle y TOMY BUAIIQJIKY, IKIIO BOH! yCyBa-
I0Tb iCHyBaHHsI Cy6’€KTMBHOTO YMIUCIY (1mens rea) 10f0 3ilICHEHHSA 37I04YN-
Hy.'* THaKIIIe KaXXy4M, MA€ 3HAYEHHs He Cy0 EKTUBHE 3HAHH [OPYIIHMKA

1070 Pumcpxmii cratyT, Cr. 33.
1071 Pumcobknit cratyT, Ct. 31(1)(T).

1072 Indopmariito mpo 060B’SI30K fiepKaBy, KOTPa 3/IiIICHIOE 3aTPUMAHHS, 3[{ICHUTI perpe-
cusHi 3axoan, aus. y XK III, Cr. 129(2) 1 (3).

1073 Pumcpxmit cTatyT, Cr. 27.

1074 Pumcbkuii craryT, Cr. 32.
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PO HEe3aKOHHiCMb TIEBHMX [iif, a 11oro 00i3HAHICTh LIOHO ¢a1<mi3, Kompi
pobnsamo ye OifsHHA He3akonHum. Hanpuknags, conpaTy, sSKi MackyoTh cebe
IIiJ] [MBi/lIbHEe HaceleHHs, 106 3OiICHUTY HeCIIOiBaHMIl Halla] Ha KOMaH-
IVpa HOBCTAHIIB 3 METOIO J1Or0 BOUTM, He MOXXYTb MOCU/IATIICh HA TIOMUJI-
Ky y IIpaBi, OCKi/IbKM BOHM IIOMIJIKOBO BBaXKasIif, 110 BipoJIOMHe BOMBCTBO
CYyIPOTUBHMKA CTAHOBUTb BOEHHMII 3/I0YNH JINIIE Y MDXHAPOZHOMY 36po-
itHoMy KoH(ikTi.'"” I HaBIaKy, cHaitnep, AKUI MOLIIOE B CYIIPOTUBHU-
Ka y BO€HHII ¢opmi, He MOxKe OyTU NPUTATHYTUM IO KpUMiHaJIbHOI Bifi-
IIOBIiIaJIPHOCTI 32 BOEHHUI 3/I0YMH AKMII II0OIATA€ y Hallajli Ha LMBLIbHY
0c06y IPOCTO TOMY, 1[0 0cO6 i IPUIIIOM 3rOJOM BYUSIBUIACS LMBITbHUM
JKUTeJIEM, OJSITHEHNM Y BiliCbKOBY dhopMmy.

(e) Camoo6opona
Y BMHATKOBMX BUIIQJKaX KpMMiHaJ/IbHA BifTIOBiJa/bHICTh 3a BOEHHI 3/10-
YJMHY He HAaCTa€ B CUTYALiAX cCaMOOOOPOHM, a caMe, KOJIY JIIOAYU BXXUBAIOTh
Bi/IIOBifHMX 3aXOf}iB 3 METOIO CBOTO 3aXMCTY, iHIIMX 0ci6 abo MaliHa, HeoO-
XifHOTO M/Is1 iXHBOTO BIDKMBAHHs ab0 yCIiXy BilfiCbKOBOI Micii, mpoTn He-
MMHYYOrO Ta HE3aKOHHOTO 3aCTOCYBAHHs CIJIN, @ TAaKOX CIOCOO0M, Mpo-
nopuitauM Hebesmeri. [IpoBexenHs 060pOHHOI BiiiCbKOBOI omepariil came
co6010 He MOXe OyTH TICTABOIO A/IsI TOTO, I[00 ITOCHIATHCH HA IIPABO HA

caM0o06OpoHY ab0 1A 3BiIbHEHHS Bifj KpuMiHaIbHOI BigmoBiganbHOCTL. 7

2. BoeHHI 3104MMHMI

Cepitosni nopymenHsa MITI BBa)kaloTbCs BOEHHMMU 37104MHAMM, IO Ka-
palOTbCA 32 MDKHapogHuMM KpuMiHanbHuM 1npasoM.'”” Ile, dakrtidHo,
CTOCYETbCA OYIb-AKMX TIOPYIIeHb, AKi XapaKTepU3yI0TbCA AK «rpydi mopy-
neHHA» KeneBchbKuX KoHBeHLi 1949 poky Ta [logarkoBoro npoTokony I,
a TakoX iHmi cepiiosHi mopymenns MITI, BusHani B PumcbkoMy cTaTyTi

AK BOEHHI 37104mHn'"’®

abo B KOHTeKCTi 3BMYaeBoro mpasa.'”’ dakruyHo,
BUYEPIIHI IIepeTikyi BOEHHUX 3/I04YMHIB, nepenbadeHi KeHeBCbKMMU KOH-
BeHLiAMM 1949 poky, JogatkoBuM mpoTtokornoM I Ta PuMcbkuM cratyTom,
OXOIUTIOITD IMIOPYIIEHHS OCHOBHOTO 3aXMCTY, HAIAaHOTO a60 0cobam i 06’ex-
TaM, 10 3HAXOMATLCA M| BIAf0I0 CYIPOTUBHMKA, a60 ocobaM i 06’ekram,

3aXMILEHNM BiJj Halafly ITifi 9ac BeJeHHA 60I10BUX [ill.

1075 Pumchbknii cratyT, Cr. 8(2)(m)(ix).
1076 Pumcobkuit cratyT, Cr. 31(1)(B).
1077 3MITI, Hopma 156.

1078 Ous. KK I, Cr. 50; )KK II, Cr. 51; KK III, Cr. 130; J)KK IV, Cr. 147; OI1 I, Cr. 85; Pumcpkuit
craryT, Cr. 8(2)(a) Ta (6).

1079 [l BM3HAaYeHHA BOEHHUX 37104MHiB y 3B14aesomy MITI nus. 3MI'TI, Hopma 156.
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Jist oci6 Ta 06’eKTiB, 1110 IIepeOyBaIOT Iif BIaI0I0 CTOPOHI, 1110 BOIOE, BKa-
3aHMIT [epeJIiK OXOIUIIOE 3/I0YNHY, TaKi SIK BOMBCTBA, TOPTYpy Ta iHImi ¢pop-
MU HEJIIOJ,CbKOTO MOBOIPKEHHA, 10 MEePeiKy AKUX BXOUThH CEeKCya/bHe Ha-
CUIIbCTBO, PO3KPaJlaHHA Ta BAPBAPChKi 3HMILEHHS, 3aXOIJIEHH A 3apY4YHMUKIB,
He3aKOHHe 110306aB/IeHHsI BOJIi Ta BifMOBa y CIpaBefIMBOMY CYyHOUYMHCTBI, a
TaKOX MPUMYCOBMIT HAbip KO 30POIHMX CUJI CYNIPOTMBHMKA, BepOyBaHH:I
IiTell, a TAaKOXX He3aKOHHI fermopTanil Ta nepeMimenns. Ilig 4ac BegeHH:A
60110BYX JIill Ile, 30KpeMa, CTOCYEThCA HABMICHOTO IOPYIICHHA IPYHIUIIIB
PO3pisHeHH: Ta IPONOPLIHOCTI, @ TAKOXX 3a60pOHM BipOJIOMCTBA i BiTMOBY
B HaJaHHI IOLa/iy Ta BUKOPYCTaHHA NEeBHUX 3a00pOHEHMX BUJiB 30poi.'
L7151 KOX)KHOTO BOEHHOTO 37I0YMHY HeOoOXi/fHa HasIBHICTD LIi/101 HMU3KM 00 €K-
TuBHMX (bakTUIHMX UM actus reus) Ta CyO €KTUBHUX (IICHMXOMOTIYHUX YU
mens rea) KpUTepilB Jyisi BCTAHOBJICHHS ITOKapaHH:A 32 MDKHAPOIHMUM IIpa-
BOM. [I/151 37104 NHiB, 10 3a3Ha4eHi B PUMCbKOMY CTaTyTi, 1ii eneMeHTH OyIn
ABTOPUTETHO BU3HadeHi B «EjleMeHTax 3/7104MHIB», IPUIHATUX [iep>KaBa-

Mu-ygacHuamu Craryry.' !

MixHapopHa kpuMiHasisania cepiiosHux nopyuenb MITI He 060B’13k0BO
BJMMAarae IIpaBoOBOI OCHOBU Y OTOBipHOMY ITpaBi, IPOTe MOXKE€ TaKOXX PO3-
DJIAflATHCA AK Taka, 1o HepefbadeHa MDXHApOJHMM 3BMYAE€BUM IIPABOM.
Lle 6yno mpogeMoHcTpoBaHO HIopHOEP3bKUM CYZOBUM IporiecoM y 1945-
1946 pp. MO0 MDKHAPOFHOrO 30POIHOrO KOH(IKTY Ta CYZOBOKI Ipak-
koo MKTIO ta MTP mono HeMDKHAapOZHOrO 36pPOITHOTO KOH(IIIKTY.
Mi>kHapo/iHi 3/104MHY OXOIUIIOIOTh He JIMIe BOEHHI 3/I0YMHY, A i 37T0YMHU
MPOTH JIIOSTHOCTI, TeHouns i 37mounH arpecii.'® Ii mibkHapopHi 3m04nHM
He CJIifi IUIyTaTu 3 JiAHHAMMY, AKi Jep>KaBM-Y4aCHULl OKpPEMMUX JIOrOBOPiB
3000B’s13aHi KpMMiHamMi3yBaTy 3a CBOIM HAlliOHA/IbHMM 3aKOHOJABCTBOM,
SIKI He OXOIUIIOIOTbCA MDKHApOJHMM KpUMiHaJIbHMUM IpaBoM. Hanpukiapn,
KoHBeHIIiAl MpoTH KaTyBaHb He KpMMiHa/li3ye KaTyBaHH: BifIOBifHO /10
MDKHApOIHOTO IIpaBa, a 3000B’A3y€e Hep>KaBU-YYacHMI KpMMiHaTi3yBaTu
KaTyBaHHA (BK/IIOYHO 3aMaXOM Ha 37I04VH, CIIBYYacTIO Ta YYacTIO y HbOMY)
Bi/ITIOBIZIHO J10 HaI[iOHAJIHOTO 3aKOHOAAaBCTBA.'"? OT)Ke, KaTyBaHH:, CKOE-
He 3 IPMYNH, 0B I3aHMUX i3 30POITHIM KOHQIIIKTOM, € BOEHHVM 3/I0UIHOM,
a TOPTYpY, BUMHEH] B MeXaX MIMPOKOMACIITAOHNX a60 CHCTeMaTHYHMX Ha-

1080 AIT I, Cr. 85(3) Ta (4).

1081 Pumcobkuit craryT, Cr. 9; Enementn snounis, Ogiuiiini 36imu Acambrei Oepias-yuacHu-
yb Pumcokozo cmamymy Mixnapodnozo kpuminanvrozo cydy, Ilepira cecis, Hpro-Viopxk,
3-10 Bepecus 2002 poky, yactuna II. B. IIpo enemenTtn 3mounHis, npuitaati Ha Koude-
pentii 2010 poky 3 posrany Aii Kousenuii, jus. y Ogiuiiini 36imu Kongpepenuii 3 oens-
0y Pumcvkozo cmamymy MixHapooHoeo kpuminanvHozo cydy, Kammana, 31 TpaBHA —
11 yepBHa 2010 p.

1082 Pumcbkwmit cratyt, Crarti 6, 7 Ta 8 bis.

1083 KoHBeHIist MPOTH KaTyBaHb Ta iHIINX KOPCTOKMUX, HEMIOCHKIX 260 TaKMX, IO TIPUHIDKY-
I0Tb Tif{HICTb, BUJIIB OBOJKEHHA i ToKapaHH#, 10 rpyana 1984 poky (Konsenuis mporu
KaryBaHb), Cr. 4(1).
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HaHiB, CIIPAMOBAHUX ITPOTN 6yHb—HKOI‘O IH/[BiIIbHOI‘O HaCC/I€HHA, CTAHOB/IATD

37I04MH IPOTH JIFOAAHOCTI ™

a60, 3a eBHMX 06cTaBMH, renouun.'” TopTy-
Py, 30iJICHEH] B iHIIMX CUTYaLlifX, AK i paHille, € CEPiIO3HUM IIOPYIIEHHAM
IIpaBa IpaB JIIOAVHI, i lepKaBy IOBMHHI 3aCy/pKyBaT! 3a HMX BifIIOBifIHO
IO HalliOHa/JIbHOIO 3aKOHOMABCTBA. IIpore MiKHaponHMII KpMMiHA/JIbHUI

CY/ He MO>Ke PO3IVIAJATH 1ii KaTyBaHHA AK MDKHAPOJHMI 37I0YMH.

3. O60B’3130K fiep>KaB IPOBOANUTH PO3CIiTyBaHHA
Ta MepecTiyBaTy MOPYIHNKiB a00 BUgaBaTH ix

o crocyerbes gorosipHoro MITI, To mepyxapn-ydacHnIi JKeHeBCbKIX KOH-
BeHLiN 1949 poky Ta [logaTkoBoro nportokony I 30608’ A3aHi posuyKyBaru
0ci6, sKi 3BMHYBaYyIOTbCA Y BUMHEHH] a00 BiJaHHI HaKa3y LIOK0 BUMHEHHS
37I0YMHIB, KOTPi KTacuiKYIOThCS K «IPydi MOPYIIeHHA» LVX JOTOBOPIB, i
MiJJaTH TAKUX OCi0, He3a/lIeXKHO Bifl IXHbOI HAlliOHAJIbHOCTI, CBOIM BJIAaCHUM
cypaM. AJIbTepHATUBHO, i 3aBX/I¥ BifTIOBiHO 10 BCTAHOB/IEHNX IPUHINIIIB
HaIliOHaJIbHOTO Ta Mi>KHApOJHOTO IpaBa, IeP>KaBM MOXKYTb BUJATU TaKMX
MiJO3PIOBAHMX JI/I CYJOBOIO POSIJIANY iHIIIN Jlep)KaBi 3a YMOBM iCHYBaHHSA
OOTPYHTOBAHOTO IIPUITYIeHH, 10 prima facie (Ha nepuiuii noensd) ocoba
BuHHA.'®¢ [lep)kaBy TaKOXX TOBMHHI BXUTU «HEOOXITHUX 3aXORiB» OIS IIPU-
NJHeHHs BCiX iHmmx mopyutenb Konsenriiit ta [JogarkoBoro nporokorny L,'%
BKJIIOYHO 3 TYIMI TaKOX Ti, III0 BUHMKAIOTb YHACTiJOK HEBUKOHAHH ITeBHNIX
miit, AKIo ocoba 6yna 30608’ A3aHa X BUMHUTH.'™® DOPMY/ITIOBaHHA «BXU-
TV 3aXOfliB, HEOOXITHMX [/IA NPUIIMHEHHS BCiX Aill, fAKi cynepedaTb IOJIO-
>keHHAM Ii€l KonBeHIii», 03Havae, 0 [iepKaBU MOXKYTb BXXMBATU MINUPO-
Ke KOJIO 3aXOfiB, 1106 3abe3meynTy MpUIVMHEHH: MopylleHb KoHBeHIiit Ta
3I1/ICHEeHH 3aXOfiB A/Is1 3amobiranHs ix noBTopeHH0.'" Ha mpakTtuui ue
BUMarae, o6 fepxxasu 3abesnednny, HaBite mopymenus MITI, korpi He
Oymu knacudikoBaHi K BOEHHI 37I0YMHY, MOIVIN 1 Mif/IAranu KpUMiHaIbHO-
My TepecriflyBaHHIO 33 HalliOHaJIbHUM 3aKOHOJJaBCTBOM, IIJO HiIKpecoe
BOX/IMBICTh HalliOHA/IbHUX CyHiB B iMmruemenTanii MITI Ha BHyTpilIHbO-
nep>kaBHoMy piBHi. KpiMm Toro, 3rifHo 3i 3BMYa€BMM MiKHApOJHUM IIpa-
BOM, Jlep>XKaBJMi MalOThb IPaBO BCTAHOB/IIOBATM Il CBOIX HalliOHaIbHMX
CYZliB yHiBepCa/JbHy IOPUCAMKIIIO LIONO BCiX BOEHHMX 3/I0YMHIB, 30KpeMa
THUX, KOTpPi He Ha/IeXaTb JIO «IPyOux IOpylleHb» JKeHeBChbKIMX KOHBEHIIIN

1084 Pumcobkuit craryT, Cr. 7(1)(e).

1085 Pumcpbkuii craryT, Cr. 6(6).

1086 XKK I, Cr. 49(2); KK 11, Cr. 50(2); KK 11, Cr. 129(2); XKK IV, Cr. 146(2).

1087 KK I, Cr. 49(3); KK II, Cr. 50(3); KK III, Cr. 129(3); X KK IV, Cr. 146(3); OIT I, Cr. 85.

1088 )KK I, Cr. 49(3); KK II, Cr. 50(3); JKK IIL, Ct. 129(3); )KK 1V, Cr. 146(3); IIT I, CrarTi 85
Ta 86(1).

1089 ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64), Art. 49.
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1949 poky Ta JogarkoBoro mpotokory 1.1 [lep>kaBu 30608’ s13aHi IPOBO-
JUTH PO3CIi/lyBaHHA BCiX BOEHHMX 3/I09MHIB, I[OJI0 AKMX BOHM BCTaHOBU/IN
IOPUCIMKIIIO — IPUMHAMMHI BCiX 3/I04MHIB, KOTPI, IK CTBEPIKYETbCH, 3/1ili-
CHIOIOTBCA iX rpomajsHamy abo 30poyiHMMY cutami, abo Ha ix Tepuropii,
i, K10 1e HeoOXifgHO, iHiNi0BAaTV CYHOBI mepecnigyBaHHA.'"! Y xogHOMY
pasi He MOXYTb 3aCTOCOBYBATUCSA CTPOKMU [JaBHOCTI IIOJ0 BOEHHUX 3710-
unHiB.'? [TeBHa pid, 110 0cOOMU, sSIKi 3BUHYBaUeH] y BOEHHUX 3/I0YMHAX 460
3/I04MHAX TIPOTY JIOJAHOCTI, MalOTh KOPUCTYBATUCA TMMM CaMUMM OCHO-
BOIIOJIO>KHMMM FapaHTiAMM, 11O 6y1[b—;n<a iHIIa 0c00a, mo36aBseHa BOI, i
HOBYMHHI Oy T IPUTATHYTI 1O BiANIOBijaIbHOCTI BifJIIOBiHO O 3aCTOCOBHUX
HOPM HalliOHa/IbHOTO Ta MDKHApOZHOro mpasa.'® Jlep)xaBy TOBUHHI, 3 ypa-
XyBaHHM IHIIMX BiJIIOBiJHMX HOTOBOPIB 1100 MIXXHAPOFHOTO CHiBPOOiT-
HULTBa y KPUMiHa/IbHUX CIIpaBaX, HaflaBaTM OffHE OJHOMY MaKCHMMa/IbHO
MOXXJIVIBY JJOIIOMOTY T4, KO/IU HeoOxinHo, cniBnparosatyt 3 OOH mns cripu-
AHHSA PO3CMiyBaHHIO Ta KPMMiHaJIbHOMY Iepecii[yBaHHIO 32 BOEHHI 3J/10-
YJHY, BK/IIOYHO 3 IpyOumu nopyurenHamu.' " Hapeurri, Ha gogaTox no JKe-
HeBCbKIX KOHBeHIii1 1949 poky Ta JJogaTkoBoro mpoTokony I, Huska iHmmx
ZOTOBOPIB, sIKi MOXKYTb 3aCTOCOBYBATHUCD Y 30poitHIX KOHG/TIKTaX, BUMara-
I0Th BiJi Iep>KaB-y4acHMIIb BCTAHOBJIEHHA YHiBEpCaJIbHOI IOPUCAMKIIII IIOS0

[IeBHUX 3/I04NHIB.'
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https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/luxembourg-law-cooperation-international-criminal-courts
https://casebook.icrc.org/case-study/luxembourg-law-cooperation-international-criminal-courts
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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VI. CYJOBE 3ABE3ITEYEHHA JOTPVMMAHHA MI'TI

ITo moxxnuBocri, mopyuteHast MI'TI moBunHi 6y T mepecigyBaHi Ta posris-
HYTi B Iep>KaBHMX YCTAaHOBAX Ta 3a JOIIOMOIOIO 3[IifiCHEHHA IEeBHUX IIPO-
Lexyp, 10 TOro >K MKHApOJHI MeXaHi3sMu, 3a3BMYall, IOBMHHI BifiirpaBaTn
TOIMOMIXKHY Ta KOMIUIEMEHTAapHY pOJib, a TaKOXXK aKTMBisyBaTmcA nuuie y
BUIIA/IKaX, KONV HaIliOHabHi MeXaHi3sMI He QYHKIIOHYIOTh eeKTUBHO. Y
IesIKMX IeprKaBax, 10 IIOCTPaXKamy Bifi KOHQIIKTIB, Takux sk I3painb, Ko-
nym6ist abo Crionydeni IllTaTy, HanioHA/IBHI CYAM Bifirpanu BaXX/IMBY POIb
y TiyMadeHHi Ta sactocyBaHHi MITI, Topi AK B iHIIMX Jep)KaBax 3acTOCY-
BaHHA MITI yepes pepkaBHi cyam BuUABWIOCA 6imbmn cxmaguuM. Ha mix-
HapOJHOMY PiBHi JIeKi/IbKa Cy[JOBMX OPraHiB 3[aTHi BUpilIyBaTWU CIIPaBU,
1oB’s13aHi 3 nopyurenHsamu MITI, npore Ha pi3HUX PiBHAX.

1. Mixnapopnuii Cyg OOH

Mixnapogamit Cyn, OOH, sk ronosamit cygosuit opran OOH, cipuse im-
IleMeHTalil Ta 3abesneyeHHo BukoHaHHA MITI yepes cBOI pillleHHA IIO
CIIipHMX CIIPaBaX Ta KOHCYIbTATMBHI BUCHOBKY. CIIOpy MiX Jiep>KaBaMIi, IO
CTOCYI0TbCA MOXIUBUX THopyienb MITI, MoxyTh posrmagartuca MixHa-
pogaum Cymom OOH, sAximo 3anydeHi gep>KaBu IMOTOAVINCD BU3HATH 10TO
IOPUCANKIIIO 260 CIeliaIbHUM JOTOBOPOM /IS POSI/LIAY KOHKPETHOI CIIpa-
BU, a00 Yepes (aKyIbTaTVMBHY JeKIapaliio, KO Iep)KaBa IIOTOKYETbCA

Ha IOPUCAVKIIO I po3I/ARy MaibyTHix crpas.'®”’

BaxxmBumu crnpasa-
MM, TIoB’si3aHyMy 3 nopyuweHHsamu MITI, mo posrasapamics Mikuapop-
HuM Cygom, € Cnpasa Hikapaeya (1986 p.)'*® ta Cnpasa Kowneo (2005 p.).'**
Kpim Toro, Ha mpoxauss lenepanproi Acambrnei OOH, Pann Besmexu Ta iH-
IIMX YIIOBHOBa)keHNX opraHis Ta Bitomcts OOH, Mixxnapoguuit Cyp Moxe
HaJlaBaTy KOHCYIbTATVMBHI BMCHOBKY IIPO JIETa/IbHICTDh IEBHUX ACTIEKTIB I10-
Bepinkm gepxas 3a MITL"® Tak, Mixnaponuuit Cys OOH HafaB KOHCY/Ib-
TaTMBHI BYCHOBKY LOJI0 «3aKOHHOCTI IIOTpo3u ab0 3aCTOCYBaHHA ALEPHOI
36poi» (1996 p.)''"! Ta «IOPUANIHUX HACTIAKIB OyiBHUIITBA CTIHM Ha OKYIIO-
BaHiiT masecTMHCHKIi Teputopii» (2004 p.)."** [Tix wac posrsigy cripaBu abo
BMHECEHHA BUCHOBKY 3 IUTaHHA, [IOB’SI3aHOTO 31 30POITHNM KOHQIIKTOM,
Mixnapoguuit Cyp ninkom npupopso sactocoBye MITI, ockinbku, Ha Bifi-
MiHy Bif 6araTboX iHIIMX MDKHapOJHUX CYZOBUX OpraHiB, BiH He 3000B’1-

1097 Craryr MC OOH, Cr. 36(2).

1098 ICJ, Nicaragua case, op. cit. (note 27).

1099 ICJ, DRC v. Uganda, op. cit. (note 81).

1100 Craryr OOH, Cr. 96.

1101 ICJ, Legality of the Threat or Use of Nuclear Weapons, op. cit. (note 38).
1102 ICJ, The Wall Opinion, op. cit. (note 36).
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3aHMI 3aCTOCOBYBATU JIMIIE ONVMH KOHKPETHMI JIOTOBip, a MOXe€ BilIbHO
3BEPTATHUCA O BCHOTO 3aCTOCOBHOTO Mi>XKHAPOJHOIO IIpaBa, HE3a/IeXXHO Bifl
IOTO JKeper, AKIO BOHO CTOCYIOThCA IIeBHOTO CIOPY Ta € 060B’I3KOBUM
LIS BCIX 3a/my4eHux cTopin.''®

2. MixHapopgHi opranu 3 npaB TIOJMHNI

3anexxHo Bif Bupgy nopyumenHsa MITI, okpemi »xepTBM MOXKYTb NOfjaBaTU
iHMBifyanbHi CKapry, BKAOYHO 3 BUMOTaMM IIPO BiJIIIKOAYBaHHA, O Cy-
TOBUX Ta KBa3iCy[JOB/X BUKOHABYNMX OPTaHiB, yTBOPEHUX YHiBEPCa/IbHUMMU
i perioHaJIbBHYMU JOTOBOPaMI Y TajIy3i IpaB JTOAVHIU. 3 HMOIIARY 3abesIe-
YeHHs BUKOHAHHS BOXIMBO IIaM ATarty, o xapakrep MITI ax lex specialis
(cneyianvHozo 3aKoHy) He IPUSYIMHSAE 3aCTOCYBaHHA IIpaBa MpaB TIOAVHIL,
a /M1l BU3HAYAE JTOro TIyMadeHHsI i yac 36poitHux KoHdmikris.!'* OTxe,
nopyumeHnHa MITI, AKi TaKo>X IOPYIIYIOTh ITPaBO Yy TajTy3i IpaB JTHOAWHNA, MO-
KYTb PO3ITIANATICA B PaMKax IpOIefyp MOJAaHHA iHAMBIifyaTbHMUX CKapr,
nepep0adeHyX BiAIOBIFHMMI JOTOBOpAMH Y raltysi mpas moguuu. Hampu-
knaj, €CIIJI BuHIc pilleHHA 1O JIeKibKOX CIpaBax Ipo IpaBa MIOAMHMA, 10
CTOCYIOTBCS He JIMIlIe OKYIIOBaHMX TEPUTOPIlL, a i 60IIOBUX [iil, BKIIIOYHO 3
HarajjaMy Ha BifICbKOBI TiTaKy y HeMDKHApOIHUX 30pOitHNX KOHTiKTax. "
OpHak y 6araTbox BUNAJKaxX MMUTAHHS MPO IOPUCAMKIIIIO, IIMOBIpHO, Oyre
Ipo6IeMaTUIHIM, OCOOINBO Y Pasi eKCTePUTOPiaTbHIUX IIOBITPSHUX OIle-

pariii, o He mepen6avarOTh TEPUTOPIAIBHOTO KOHTPOIH0. 1%

Orxe, pisHi
CY/[IOBi yCTaHOBU JOIIOBHIOIOTD, 4 HE KOHKYPYIOTb OfiHa 3 offHOM0. Kpim Toro,
MixxamepukaHcbka KoMicis 3 mpas oy (MKIII) 6e3 3BoikaHb 3BepHY-
naca go MI'TI 3 MeTol0 3acTOCyBaHHA Ta TAyMadeHHA AMepUKaHCbKOI KOH-

BEHI[i] 3 [IpaB IONHN Y CUTYallisfAX 36pOitHOro KOHGmiKTy.

Xoya IpOROBXKEHHs 3aCTOCOBHOCTI IIpaBa IIpaB MIOAVMHY IIif Yac 30pOorHMX
KOHQJIKTIB HaBPAL UM MOXXHA OCKapXXUTHU 3 IOPUANYHOTO MOrsay,'
OiIblII IOLIMpPEHA TEH[EHI[isT O POSIVIAAY HOBENIHKM CTOPIH, 1[0 BOWIOTB,

BCE

yepe3 MEXaHI3MI 3aXVCTY IIPAB JIOANHM BCE X MICTUTD IeBHI mpobmemu, i

1103 Craryr MC OOH, Crarrsa 38(1).
1104 Indopmanito mpo npunim lex specialis pus. y Tmasi 1.111.2.

1105 ECIIL, Kinp npomu Typeuuunu, Pintennsa mo cyti cipasu, 3aasa Ne 25781/94, 20 Tpas-
Ha 2001 poky; €CIUI, Anv-Ckini ma inwi npomu Cnonyuernozo Koponiscmea, 3asasa
Ne 55721/07, 7 mumaa 2011 poxy; €ECII, Icaesa, Oconosea ma basaesa npomu Pocit, 3asBa
Ne 57947/00, 57948/00 i 57949/00, 24 moToro 2005 poky; ECIIJL, Icca ma in. npomu Typeu-
uuny, 3assa Ne 31821/96, 16 mucromazia 2004 poky.

1106 €CIUL, Bankosiu ma inwi npomu bBenveii ma 16 inuwux 00208ipHux Oepiucas, 3asBa
Ne 52207/99, 12 rpymnsa 2001 poxy.

1107 us., nanpuxnan, MKIIL, Pesontoyis cninvnomu Kapkoneca, 8 6epesnst 1982 poky, IyHKT
5 ITpeam6bynu pasom 3 myHKTOM 2 pesomoTusHoi yacturn; MKIUI, Cnpasa Tabnadu, 6io.
yum. (mpumitka 37), mynkru 158 tal95; MKILL, 3sim npo pisarnuny e3yimis y Canveadopi,
3Bit Ne 136/99, Cnpasa 10. 488, mynkT 237, 22 rpyana 1999 poxky.

1108 Iadopmarito mpo MI'TI Ta mpaBo npas soaunau auB. y I'masi 1.111.2.
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He JIMIIIe TOMY, 10 3000B’3aHHs B TajTysi [IPaB JIIOAVHU B MEXaxX LIUX Me-
XaHi3MiB € 000B’13K0BuMY jnie st gepkaB. OfHak OUIBLICTD CYIacHUX
30poitHMX KOH(IIKTIB € HEMDKHApOJHMMM Ta 32 BU3HAYEHHSIM BK/IIOYA-
I0Th IIPMHAJIMHI OJJHY CTOPOHY, 1IJ0 HE € [Iep>)KaBHIM YTBOPEHHAM. Posrian
36poltHIX KOHQIIKTIB Yepe3 MeXaHi3MI 3aXMCTy IIpaB TIONVHA O3HAYAE, IO
MO>KHA MififaBaTy PO3ILAAY /uile Aii 3aTy4eHUX Jep)KaB, TOAL sK Oymb-sKi
nopymenHa MITI, BunHeHi Heflep>kKaBHMMY 30pOMHUMM I'PYIaMI, JafyTh
3MOTY YHUKHYTMU TaKOi IIlepeBipKM i IIOBUHHI po3IIAfaTucA Ha iHmmx dopy-
Max. Taxa BificyTHiCTb piBHOCTI, 6€3yMOBHO, He CIIPVE IOFONAHHIO TPAL-
LijfiHOro HeOaKaHHA JepXKaB IOTOIKYBATUCA 3 OyZb-sIKOK 00OB’SI3KOBOIO
¢$bopMOI0 CYZOBOro HAIMIALY 3a CBOIMU BiliCBKOBMMIU OIlepalisiMu B 36poii-
Hux KoHprmikrax. Crifg Takox Haronmocuty, w0 MITI - 1e He nuie «mIpaBo
IpaB JIOAVHM B KOHTEKCTI 30poitHMX KOH(IIIKTIB», OCKIIbKM BOHO Hafjae
3aXMCT He JINIIE TIOfAM, a /i [UBIIbHUM Ta KyIbTYPHUM IIiIHHOCTAM, HaBKO-
JIMIIHBOMY CepefOBUILY Ta, IEBHOIO MipOI0, 0XOPOHE Oe3IepepBHICTD iCHY-
BaHHA NONITUYHOTO yCTpolo AepkaB. OTxe, 6arato GopM IOBEIiHKM, KOTpi
€ rpybum nopyirersnam MITI, He migmaparoTs mif chepy #ii MexaHisMiB y
rajiysi Ipas JIIOAVHMY, i TOMY He MOXKYTb IiIJaBaTUCA IX POS3ITIALY.

3arasioM, Bce OINbII aKTMBHE 3aMyYeHHS CY[OBUX Ta KBa3iCyHOBUX Me-
XaHi3MiB 3aXMCTy IpaB JIOAVMHY I1iJl 9ac PO3IJIALY Ta BUPIIIeHH:A OPYIIEHb
[paB JIOAMHN, BYNHEHNX [ep>KaBaMy, L0 BOWIOTb, 6€3YMOBHO, He3BaXKa-
104V Ha Pi3Hi HePeNIKoay Ta 0OMEXEeHHs], ICTOTHO CIPUSIIO II0XXBAB/IEHHIO
inTepecy MbkHapogHoro crniBroBapyucrtsa o MITI Ta 6inbin edekTUBHOMY
DOTPUMAaHHIO Ta 3a0e3IeYeHHIO JOTPUMaHH Li€l rajysi mpaBa B Cy4acHUX
CUTYaLisIX 36pOiTHOro KOHQIIKTY.

3. MixHapopHi KpuMiHaIbHi Cyau Ta TpUOYHAIN

CypoBa mpakTyka MbKHapOJZHUX KPUMiHa/IbHUX CYHiB Ta TPUOYHAIIB Bifi-
rpajia BUpilIajbHy poib y GOpMyBaHHI Cy4acHOTO TIyMadeHHs Ta 3aCTOCY-
BanHsa MITI. Big Mixuapopuux BilicbkoBux TpubOyHanis B Hiopubepsi ta
Toxio micrs Ipyroi cBiTOBOI BiffHM KO TMMYacOBUX TPUOYHAIIB /s KOTMII-
HpOI IOrocnasii Ta Pyangu MikHapogHe 0OBMHYBadeHHs Ta PO3I/IAL CIIPaB
I[O/{0 MifO3PIOBAHUX BOEHHNUX 3/IOYMHIIB BIMAraanu po3pobIeHHs Ha3BI-
YaliHO MIMPOKOTO KOJa JeTaNbHNUX, IPOTe IPAKTUYHO OPiEHTOBaHUX i pe-
QIICTUYHYUX KpUTepilB BU3HAYEHHA MeXX 3aKOHHOI IIOBEiHKI B 30pOiTHOMY
KOHQIIKTI.

VY 1998 poui BepIIMHO LUX JOCATHEHb CTal0 CTBOpPeHHA MiXKHapOomHOro
KpuMiHanbHOrO cyny.''” Hapasi neit Cyn € equHMM IOCTINIHUM Mi>XHapOJ-

1109 Pumcokuit cratyt 6yB mpuitHatuit 17 mumas 1998 poky i Habpas umHHOCTI 1 numHS
2002 poky micas TOro, K 0 Hboro npuefHanucsa 60 mep>xkas. CraHoM Ha 1 mucTomaja
2014 poxy 122 fiep>kaBu CTanyu y4acHUKaMy PUMCBKOTO CTaTyTy.
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HIUM CyJOBJM OPTaHOM, CIIelia/IbHO IPU3HAYEHNM JIJI POSITIANY OPYLIEHb
MITI. Y mexxax cBoei ropucankuii Cyp posriagae 3asBu Ipo BOEHHI 3/104N-
HIU, 3/I09MHY IIPOTU JIOAAHOCTI, TeHOLU Ta, 3 2017 poKy, 3/104MH arpecii.
Cyz Mae IOpMCAVKIIIO y TPOX BUIIA[IKaX: AKIIO OOBMHYBaYEeHMI € TPOMa-
IAHIHOM JIep>KaBM-YYacHUI PMMCBKOTO CTaTyTy; AKIIO MepefdadyBaHmil
37I0YMH TPAMMBCS HA TEPUTOPII JepKaBy-yIacHNUI (BK/IIOYHO 3 3aPEECTPO-
BaHMMM cygHamu abo mitakom); abo sikmo Paga Besmexn OOH mepenae
cripaBy Ha posrrag fo Cynmy.'''® Kpim Toro, ropucauxuis Cyny € JOmoMix-
HOIO JIO IOPUCAMKIiI HallilOHA/bHUX CYAIB i MOXE 3aCTOCOBYBATUCA JIAILE
TOJi, KO/ HalliOHa/bHi CyaM He XOUyTh a0 He MOXKYTb B3ATU Ha cebe oc-
HOBHY BifIlIOBiffa/IbHICTb 3a PO3CTiAYyBaHHA Ta Cy[OBe HepecmigyBaHHs. !
L5 3abe3medeHHs MePIIOCTi CBOET HAI[iOHAIBHOI IOPUCAUKIIT 6araTo mep-
JKaB-y4acHMIb PYMCHKOTO CTaTyTy 3alpOBafyIM HalliOHa/JIbHE 3aKOHO/AB-
CTBO, KOTp€ HaJi/IA€ Iep>KaBHi Cy/iM IOPUCHUKIIEIO [JIA POSIJIANLY 3/109MHiB,
3asHa4eHux B CTaryTi.

Takox 6y1o cTBOpeHO HU3KY ad hoc TprOyHaIiB Ta CIeia/IbHUX CYAiB Is
pO3IIANy 0OBMHYBadeHb Y MDKHApOJHMX 3/I09MHAX Y KOHKPETHUX CUTYa-
nisx. OkpiM MDKHApOFHUX KPUMMiHaJIbPHMX TPMOYHAIIB IS KOMMIIHBOI
FOrocnasii (1993 p.) ta Pyannnu (1994 p.), crBopenux Panoro Besmexn OOH,
i iHcTHTyLil oxommoTs Crienjianbamnit cyp fnst Coeppa-Jleone (2002 p.) Ta
Hapnssnuarini manaru B cygax Kam6omxi (2003 p.), siki 6ynu sacHoBaHi 1o-
rosopamy, mignucanynmy Mk OOH ra BignoBigauMu ypsagamu Ax «ri6pup-
Hi» YCTaHOBM, KOTPi IEePeCIiyI0Th TAXXKi 3/I04MHI BiITIOBIJHO O MiXKHa-
POJHOrO IpaBa Ta HalliOHa/JIbHOTO 3aKOHOABCTBA, 10, AK CTBEPIXKYEThCA,
Oynu 3nivicHeHi i yac KoHnikTy B Cheppa-Jleone ta pexxumy [lon [Tota B
Kam6omxi. Kpim Toro, B MeXxax iCHy0UMX HalllOHATbHUX TPUOyHAIIiB 6y/In
CTBOpEHI crieria/ibHi KomMiTeTn a60 majati BifMTOBIZHO O HAI[IOHATBLHOTO
3aKOHOJAaBCTBa, TakKi fAK [lanara 3 BoeHHUX 3/104MHIB B Bocwii Ta Iepuero-
BuHi (2002 p.) Ta CrenianbHi cyfoBi mamary i3 cepitosuyx 3no04nHis y Tu-
mopi-Jlemrri (2000 p.).

HesBakaouy Ha KOMIUIEKCHUII MaHMAT Ta IOPUCAMUKLiI0 MIiKXHapOgHOroO
KpMMIHaJIBHOTO CYZY, /I0T0 NMPAaKTUYHUI BIUIMB 3a/IMIIAETHCA OOMEXEHUM
UM (pakTOM, IO Ki/TbKa MOTY>KHUX BifICbKOBUX JepykaB, BKIOYHO 3i Cro-
nydenumn Illtaramu, Pociiicbkoro ®epepatjiero Ta Kuraewm, 1e He cTamu
yyacHusamu Pumcpkoro craryTy. Cyp 3iTKHYBCA 3 HM3KOK BUKJIMKIB, 30-
KpeMa 3i 3BIHYBaYeHHAM B YIIEPEeKEHOCTI, OCKiIbKM IePeCTiyBaHHIO ITijl-
JAIOTHCA JIMIIE JTiepy MEHII BIUIVBOBMX appUKAaHCHKVX Hep)KaB, irHOPYIO-
YJ 37I0YMHM, BUVHEH] [IpefiCTaBHMKaMy 0araTiyx Ta MOTYTHIIIVX JepyKaB.
Kpim Toro, six TM4acoBi TpubyHanm, Tak i MbKHapORHMIT KpUMiHATbHUI

1110 Pumcobknit cratyT, CrarTi 12 Ta 13.

1111 Pumcpknii cTaTyT, CrarTi 17 Ta 20.
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CYA 3iIITOBXYIOTHCS 3 Ipo6IeMaMy, OB sI3AHNMH 3 OIOfKeTaMM, MIBU/KI-
CTIO IX po60TU Ta reorpagivyHO0 BiICTaHHIO Bif Micub, fie BigOynocsa Bun-
HeHHA 3mo4nHy. Ili mpobmemy BUCBITIIOIOTH O0O6MeXXeHHS MiKHApOJHO-
rO KPMMiHa/bHOIO IEPECTiyBaHHA AK MeXaHi3My BMHECEHHH pillleHb 3a
nopyuieHHsas MITI. dakrt mosnArae B TOMY, 1[0 BITHOCMHU MiX AepsKaBaMu
IPONOBXYIOTh 6a3yBaTNCsl HAa KOHIIEMI[il HAI[iOHA/IBHOTO CyBepeHiTeTy Ta
HepiBHOMiIpHOTO pO3IOZiNTy MOMITHYHOI Ta BijicbKoBoi cumm. Kpim Toro, mo-
HIVpeHe HaCWIbCTBO, PYiIHYBaHHA Ta fecTabimisalis, AKi CyIpOBOKYIOTh
OiMbIIICTD 30pOIHMX KOH(DIIKTIB, YCK/IaJHIOIOTD IIPOBEAEHHs He3aTe>KHUX
Ta HaAifHMX PO3CIIifyBaHb, HEOOXIAHNUX /s KpUMiHaMbHUX cripaB. [Jo Toro
3K, 3 IIOITIAAY KibKiCHMX MOXK/IMBOCTEN MD>KHapOIHI Cy[l0Bl Opranu 3aBxau
OynyTb OOMeXyBaTUCh BUPIIIYBAHHIM HEBEINKOl KiIbKOCTI OCHOBHMX
CIIpaB, TOfi AK OiIBLICTD cIIpaB OYAYTb PO3ILANATUCH MICLIEBYMU CYLaMU
a00 103acyOBMMIY MeXaHi3MaMM, CIIPAMOBaHVMI Ha 3a0e3IedeHHs CIIpa-
BE/I/IMBOCTI Ta IPUMMUPEHHS.

Orox ycriniHe nepeciiiyBaHHsA BOEHHUX 3/I0YMHIIIB MDKHAPOJHUMU Cyfa-
MII Ta TPUOYHATAMM CTaI0 BOXX/INBUM CTPUMYIOYMM YMHHUKOM Ta IOCUIN-
1o oBary o MITI, a Takox fo 1ioro JOTpMMaHHA.

Hisnatucs 6inpure (Cygose 3abe3nevyennsa gorpumanns MITI)! 2

Yusuf Aksar, Implementing International Humanitarian Law: From the Ad-
Hoc Tribunals to a Permanent International Criminal Court, Routledge,
London/New York, 2004, 314 pp.

Cordula Droege, “Elective affinities? Human rights and humanitarian law;”
IRRC, Vol. 90, No. 871, September 2008, pp. 501-548. Takox pocilicbko0
MoBolo: JIpére, Koppyna. Vs6uparenpaoe commkenue? IlpaBa yenoseka u
rymanuTapHoe 1 paso // MOKKK. 2008. T. 90, Ne 871. C. 25-92.

Vincent Chetail, “The contribution of the International Court of Justice to
international humanitarian law;” IRRC, Vol. 85, No. 850, June 2003, pp. 235-
269. Takox pociiicokoro: 1lerait, Buncen. Bxnad MexdyHapoorozo cyda 8
MmexncoyHapooHoe eymarnumaproe npaso // MOKKK. 2002. CoopHuK crareit u3
BbITycKOB 849-852. C. 89-128.

“International criminal tribunals,” IRRC, Vol. 88, No. 861, March 2006.
TakoXX pPOCIICPKOI0 MOBOI: MeXX/[yHapOJHbIE YTOMOBHbIE TpuUOyHAIbL //
MJKKK. 2006. T. 88, Ne 861, mapr.

1112 Yci moxymentt MKYX mocTynHi 3a mocuaaHHAM: Www.icrc.org
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https://www.icrc.org/eng/assets/files/other/irrc-871-droege1.pdf
https://www.icrc.org/en/doc/assets/files/other/irrc_850_chetail.pdf
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https://international-review.icrc.org/reviews/irrc-no-861-international-criminal-tribunals

IMINJIEMEHTALIA TA AOTPUMAHHA MM

335

Ax 3axou 3axuwac nio uac eivtnu?

o  Copasa Ne 23, MiKHapopHWIT KpUMiHaJIbHWI CyH (pOCIICBKOI MOBOIO

Cnpasa Ne 15).

o  Cmpasa Ne 62, MC OOH, KoHcypraTyBHMIT BUCHOBOK IOZIO AfePHOL 30 poi

(pociiicpkoro MoBoto CripaBa Ne 46).

o Copasa Ne 165, Cyman, Opzmep Ha apemt Omapa anb-bammpa.

o  CmpasaNe 192, MibkxaMep1KaHCbKa KOMICisI 3 IpaB mofuHm, Tabmaga (pociit-

cpKoI0 MoBo10 CripaBa Ne 163).

o Cnpasa Ne 230, OOH, Cratyr MTP.

o Cmpasa Ne 236, MC OOH, [lemokparnuna Pecmy6mixa Konro/Yraupa,

36poitHi 3axony Ha TepuTopii KoHro.

o  Cnpasa Ne 282, ECILI, Icaesa npomu Pocii (pociiicbkoro MoBoto CripaBa Ne 231).

VIIL. IIO3ACYJOBE 3ABE3ITEYEHHA JOTPVMAHHSA MI'TI

SK mpomeMOHCTPOBAHO BUILE, Mi>XXHAPOJHI CY[JOBi MEXaHI3MU CTUKAIOTbHCA
3 H13Kom0 mpobem. OTxe, 3acrocyBants MITI Bce e 3HaYHOO MipoIo 3a-
JIKUTD Bif OIBII TPagMIiiIHOTO, aIbTEPHATUBHOTO MOHITOPYHTY, TIOJAHH
cKapr Ta peanisanii. Ha mpaxTuii, konm ofHa iep>kKaBa, 10 BOIOE, IIOPYIIYE
MITI, noTeprina gepyxaBa CIIOYaTKy BUa€e ODILTHUI IPOTECT 1 3aKIMKAE
IO IpUIVMHEHHsA He3aKOHHOI MOBeAiHKM. 3BMYAlHO, TTOCTpaKana jepxKa-
Ba TAKOXX MOYKe BUMAraTy Biff IHIINX [iep)KaB IPUIIMHEHHs a00 YTPUMaHHs
BiJj JOIIOMOTM Jiep>KaBi-BUMHYBATIIO B 1l HE3aKOHHIN fiAnbHOCTI. [To-mpyre,
MoTepIIi/ia fiep)KaBa MO)Ke BMMaraTu Bifj ofjHiel a60 JeKi/IbKOX iHIINX Jiep-
»KaB BIUIMHYTM Ha Jep)KaBy-BUHYBaTILA abo 3abesmednmTy iX HigTPUMKY,
HAIIPUKJIaJ, 32 JOIOMOTOI0 HaJJaHH: 3TOAY LIOJ0 BUKOHAHH:A (PyHKILII Aep-
’KaBU-TIOKPOBUTENbKI. 32 3TOfIO0 JlepKaBM-BUHYBATIA, BOHA MOXKE TaKOX
posnoyary odilliiiHy IpoLenypy Y3TOIKeHHA a60 pO3CliffyBaHHA, ab0 ak-
TUBYBaTy MDKHapOIHY KOMICil0 3 BCTaHOBIeHHA (akxTiB. Y Halripmomy
BUIIAJKY HOTEPIIiIa lep>kaBa MOXKe BIATUCA HO OOMEeXEHNUX 3aXOfiB caMo-
IOIIOMOTY, B OCHOBHOMY Y ¢opmi penpecaniit. Haperri, MKYX Ta inmi
ryMaHiTapHi opraHisanil MalThb IIpaBO Ha I'yMaHIiTapHy iHilliaTuBy 11070
HaJaHHS JOIIOMOTH KePTBaM 30POiTHMX KOHQITIKTIB.


https://casebook.icrc.org/case-study/international-criminal-court
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icj-nuclear-weapons-advisory-opinion
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/sudan-arrest-warrant-omar-al-bashir
https://casebook.icrc.org/case-study/inter-american-commission-human-rights-tablada
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/un-statute-ictr
https://casebook.icrc.org/case-study/icj-democratic-republic-congouganda-armed-activities-territory-congo
https://casebook.icrc.org/case-study/icj-democratic-republic-congouganda-armed-activities-territory-congo
https://casebook.icrc.org/case-study/echr-isayeva-v-russia
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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1. Jep>XaBU-OKPOBUTENBKN Ta IX CYyOTUTYTHI

Ha nogatky 6yzp-sKOro MbXHapOgHOTO 30pOITHOr0 KOHQIIKTY Aep>KaBi, 110
BOIOIOTb, 3000B’s13aHi TPUSHAYNTH [eP>KaB-TIOKPOBUTEIHOK TA 3aCTOCOBYBATI
JKenescbki koHBeH11i1 1949 pOKy «3a CIIPVMAHHSA Ta Iifi KOHTPOJIEM fep>KaB-IIo-
KPOBUTE/IbOK, Ha SAKMX ITIOK/IaICHO OXOPOHY iHTepeciB cTOpiH KOHGKTy» ',
JunioMaTMyHUiA iHCTUTYT Jiep>KaB-IOKPOBUTENBOK He iCHY€e BUHATKOBO I
cuTYyaLilt 30potHOro KOHQIIKTY, ajie pO3BUBABCS MPOTATOM CTOJITS i TO3BO-
Jis1€ Bep>KaBi depe3 BIacHi JOOPi MOC/IYTH Ta B PiSHMX CUTYALisX 3aXMILATI
iHTepecy iHIIOL iep>KaBM IIepes TPETHOIO NePXKaBOK. Y MDKHAPOXHUX 30po-
JHVX KOH(IIIKTaX JAep>KaBM-IIOKPOBUTEIBKI € HEITPAIbHIMI, aJIe B )KOITHO-
MY BUIIQJIKy He CTOPOHaMI KOH(QIIIKTY, AKi yIIOBHOBa)KeHi OffHIEI0 BOIOIOYOIO
Jep>KaBOIo, 32 3rOfIOK0 JIepKaBU-CYIIPOTUBHMKA, 3aXMIATH 11 iHTepecu 11 iH-
Tepecy il TPOMajsAH Iepef L€l JepKaBoio-CympoTUBHUKOM.'* CropoHn
TaKOXX MOXXYTb IIOTOI)KYBATUCh HA OK/IafIeHHsI 000B A3KIB lep)KaBI-TIOKPO-
BUTE/IbKI Ha «MDKHAPOJHY OpraHi3aliiio, siKa Hafja€ BCi rapaHTil 6e3cTOpOoH-
HocTi 11 iieBocTi»''">. 3 orAny Ha Te, 110 3BUYAIIHI JUIIIOMATHYHI BITHOCKHY
MDK BOIOIOYMMIM Jiep>KaBaMI, K IIPAaBUJIO, PO3PUBAIOTLCA Ha 9ac 30pOIHOro
KOH(IIKTY, /lep)KaBy-TIOKPOBUTENbKY MAIOTh 3aBJAHHA IITPUMYBATU JIV-
IJIOMaTMYHi KaHa/IM 3B’A3Ky MK CyHPOTMBHMKaMIL. [lep>KaBU-IIOKPOBUTENb-
KJ TaKOXX MAIOTh IIPaBO KOHTpomoBaru fJorpumanna MITI gepxaBamuy, 1o
BOIOIOTD, @ TAKOYK Ha/laBaTl 3aXJICT Ta [yMaHITaPHY JOIIOMOTY SK BiliCbKOBUM,

TaK i IMBIIBHNM >kepTBaM KOHPiKTy.'¢

ITig gac IIpyroi cBiTOBOI BiiiHM HeWTpanbHi Aep>kasy, Taki Ak [IBernapia
ta IlIBenis, B3/ Ha ceOe YMCIEHHI ITOBHOB)XXEHHSA Jep>KaB-IIOKPOBU-
Te/IbOK Il COIO3HMX JIepyKaB i JUIA Jiep>KaB, 1[0 HaJIeXKaau /0 HaIlMCTCh-
xoro 670Ky. ITpoTe mif yac «x0nMogHOI BiliHM» BCe OiIBII MOIAPU3OBAHNIA
nomiTUYHMIt MaHpadT i mepeBakaHHs HEeMDKHAPOSHMX KOH(MIKTIB, sKi
BE/INCh 9Y>KMMM PyKaMM, TIEPEIIKO/)KaAM YaCTOMY 3BEPHEHHIO IO IOCTYT
Iep>KaB-IIOKPOBUTENBOK. TOMY Ha IIpaKTHIii 6araro i3 myrpoKoMacIITabHIX
GyHKLiN, KOTPl MPU3HAYAIOTHCS Aep>KaBaM-IIOKPOBUTENIbKAM Y 30pOIHIX
KOH(QIIKTaX, HOCTYIOBO NeperiMatorbcs MKYX, saxuii fiie Ha OCHOBI BU3Ha-
HOro IIpaBa ryMaHiTapHoi ininjjarusu. HaBitb cyro pummomarnyHi ¢yHkiii
Iep>KaB-TIOKpPOBUTENbOK, KOTpi He npuitHATi MKYX, cboropiHi cTanm MeHII
BOK/IMBYMY, 3 OIVL/[y Ha iCHYBaHHs a/lbTepHATUBHMX HOPM /st 3abesIie-
“€HHsI HAJISKHOTO {ia/Tory MiX JiepyKaBaMU, IO BOIOIOTb, 0COOINBO B MEXKax
OOH Ta perionanpHux opranisaniit. OT>ke, X04a cucTeMa Jiep>KaB-IOKPO-

1113 )KK I-III, Crarti 8-10; KK IV, Crarti 9-11; [IIT I, Cr. 5.
1114 OI1 1, Cr. 2(B).
1115 KK I-I1L, Cr. 10; )KK IV, Cr. 11.

1116 JJuB., HAaNPKUK/IaJ, IIPaBO BiliCbKOBOIIOJIOHEHNX Ta IMBITBHIX OCi6 I[Of10 3A1MICHEHHS TIPsI-
MOTO 3BepHeHHs A0 Aepkas-mokposutenbok (JKK III, Cr. 78(1); KK IV, Cr. 30).
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BUTEIbOK IIPOJOBXKYE iCHYBAaTH B iHIINX CUTYALisX, BOHA PifIKO BUKOPUCTO-
BYETBCS B CUTYALSIX 30pOITHOr0 KOHQIIKTY i HaBpsif uu Oy/e BifHOBIEHA Y
Maltb6yTHbOMY K MexaHisM peaisanii MITL!"

2. IIpomenypa y3rogKeHH:

Xoua, CTPOro KaXKy4u, Ipoliefiypa y3roJ>KeHHs He € MeXaHi3MoM 3abesIre-
YeHHs BUKOHAHHs IIPaBa, BOHA CIIPAMOBAHA Ha BPETYITIOBaHHA PO36IKHO-
CTell M>XK CTOPOHaMU, 1110 BOIOKOTb, CTOCOBHO T/IyMa4€HHs Ta 3aCTOCYBaHH:A
Kenescokux kouBeHwuint 1949 poky. ITporenypa moxxe 6yTn iHiniioBaHa
Iep>KaBaMI- [IOKPOBUTEIbKAMI, «KO/IM BOHI BBAXKATUMYTb Iie 3a IOTPiOHE B
inTepecax ocib, 110 mepeOyBalOTD IIiJ] 3aXMUCTOM, 30KpeMa Y BUMIAZIKy PO36ix-
HOCTi MK CTOpOHaMM KOH(QIIIKTY 3 IPUBOJIY 3aCTOCYBaHHA a00 TIyMadeHH:
nonoxxeHb KoHBeHIil».!''® 3 1ieio MeTor0 6y/ib-sKa Aep>KaBa-MOKPOBUTE/b-
Ka MOJXX€ 3aIIPOIIOHYBATH Ta IOJNETIINTA NPOLEC CKIMKAHHA Hapaay Ipef-
CTaBHIKIB CTOPIH, IO BOIOIOTb, 3 METOIO BPEIry/II0BAHHs PO361KHOCTEIL, IIPO
AKi iiffeTbea. Hespaykaroum Ha Te, 1[0 IPOLIelypa Y3TOKEHHA BXKe iCHyBaa
3a JKeneBcbkumu KoHBeHLiAMMU 1929 poKy, IpaBo iHilliaTMBM Ta IyMaHiTap-
Hi posi gepaB-MOKPOBUTENbOK OYay mocuseHi B 1949 poui YKeneBcokumu
KOHBEHIIiAMI, 30KPEMA, 32 IOTIOMOT0I0 OYEBIJJHOTO ITOCU/IAHHA Ha iHTepecn
He JINIlle CTOPIH, 110 BOKIIOTB, a i caMMX 3axuiieHnx oci6. [Ipote, Ha mpax-
TULi IpOLefypa y3rOJ KEHHA HiKOMM He BUKOPUCTOBYBAJIACh, i B JaHMIT 9ac
Oy’1a 3HAYHOIO MipOI0 3aMiHeHA y pe3y/IbTaTi BUHIKHEHH aTbTePHATUBHIX
¢$hopyMiB [IA OJIETIIEHH A [ia/Iory MDK Jiep>KaBaMy, 110 BOIOIOTb, 0COOINBO
B Mexkax OOH Ta perionanpHux oprauisanii. '

3. IIpouenypa po3cnigyBaHH:A

Hespaxaroun Ha Te, 1110 HalliOHa/IbHA B/Iafla HECE TOJIOBHY BifINIOBilaIbHICTh
3a pO3C/IiAyBaHHA IOpyIIeHb, Hependadenux MITI, y Hel yacTo He BucTa-
yae GaKaHHA 4M MOXX/IMBOCTEIl BXMBATU HEOOXiZHUX 3aXxofiB, abo IX pe-
3y/IbTATV HaBPAZ Ui OYAyTb IPUITHATI CYIPOTUBHUKOM a00 MDKHAPOLHO
crinbHOTOW. OTXKe, YKeHeBchKi KOHBeHIiT 1949 poKy IPOMOHYIOTS, 1[06 Ha
[IPOXAHHs flepXKaB, IO BOIOE, OY/IO 3aIIPOBAIKEHO «IIPOLEAYPY PO3CIiAy-

1117 Hanpuknazn, y neBuuit Mmoment llIBeitnapia Bonofina micTboMa MaHJaTaMy Ha CTaTycC
Jiep>KaBU-MIOKPOBUTENIbKM, )KOZIeH 3 SIKMX He CTOCYBABCS CUTYaLLiil 30pOTHIX KOHQTIKTIB
(CIIA-Ky6a/Ky6a-Cronyueni Illtatu; Pociiicbka ®epepania-Ipysia/Ipysia-Pociiicbka
Depepariis; CIIA-Icmamcbka Pecrry6rika Ipan; Icmamcbka Pecriy6rmika Ipan-Ernner). [Ins.
https://www.eda.admin.ch/eda/en/home/aussenpolitik/menschenrechte-menschliche-
sicherheit/frieden/schutzmachtmandate.html Ili mpuxnagu rpynTyiorbca Ha BimeHcbkii
KOHBEHII PO AMIIOMAaTU4Hi 3HOCUHY, 18 KBiTHA 1961 pOKY, i He € IPUKIALOM Jep-
JKaB-TIOKPOBUTENBOK 32 JKeHeBChbKMMI KOHBEHIIiAMN 1949 poky.

1118 KK I-1I1, Cr. 11; 5)KK IV, Cr. 12.

1119 [ius. ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64),
Art. 11.


https://www.eda.admin.ch/eda/en/home/aussenpolitik/menschenrechte-menschliche-sicherheit/frieden/sch
https://www.eda.admin.ch/eda/en/home/aussenpolitik/menschenrechte-menschliche-sicherheit/frieden/sch
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BaHHs» [JIsl PO3CIAYBaHHs HOPYyIIeHb, nepegbatennx MITL' fxmo mix
Yac pO3ClilyBaHHA OpraHy, fAKi JIOTO NMPOBOJATH, AN BUCHOBKY, IO
BifiOy/nocs NOpyIIeHHA KOHBEHII, CTOPOHM 3000B’s3aHi MOKIACTU Kpail
IIbOMY IIOPYILIEHHIO Ta 6e3 3BOTiKaHb ITOKapaTy 37M04unHIiB. OCHOBHA IIpO-
671eMa oJIATae B TOMY, 110 KOHBEHIIil He MiCTATb MO/I0KeHDb HaBITb IJOfI0 OC-
HOBHUX €TalliB IIbOr0 MeXaHi3My, 3711104 32 CTOPOHAMI, 1110 BOIOIOTD,
BCTaHOBJIEHHA IPOLIeCYa/lIbHUX JieTajlell ofpasy IC/IA ModYarky OoioBMX
Tiit, BOJHOYAC, BCI MMPHI 3acO0M BUPIIIEHHS CIIOPiB MK HUMU OYEBUIHO
3a3HAI0THh HeBfadi. ToMy He IMBHO, IO Ha IIPAKTUIi IpoIefypa PO3CIixy-
BaHH: HIKOJIJ He 3aCTOCOBYBaach.''?! AlbTepHaTHBHE pillleHH:, 3alIpoOIo-
HoBaHe B KOHBeHIIiAX, a caMe — IIpU3HAYEeHHA CYA[i, 110 IpUiiMae pillleHHA
I[Of{0 TIPOLIEAYPH, SKOI CIIifi ZOTPUMYBATHCS, TAKOXK TIOTPeOye HOCATHEHHS
KOHCEHCYCY, i TOMY HaBDAJ 91 JIOTO BUKOPUCTaHHSA JOCATHE YCIIXY IiC/IA
TOTO, SIK 6yzie po31o4aTo 30 pOMHIIT KOHQIIIKT.

4. MixHapogHa ryMaHiTapHa KOMicid 3 BCTaHOB/IeHHA QaKTiB

3 orAzy Ha Te, O MpoLelypa PO3C/ilyBaHHsA HiKO/M He 3aCTOCOBYBasach
3 MOMEHTY ii cTBOpeHHA B 1929 poti, monoxeHH:A JJogaTKOBOTO MPOTOKO-
ny I posBunynu 1o ifero, 3acHyBaBIIM Ha MOCTIltHil 0cHOBI MixkHaponHy
ryMaHiTapHy Komiciio 3 BcraHoB/IeHH: (akTiB.!'? OTXe, epKaBU MOXYTb
3asIBUTHU B OY/Ib-sAKNUIT 4ac i 1100 6YAb-5IKOTO Maiiby THHOTO 30 POITHOTO KOH-
¢rikTy, 10 BOHM BM3HAIOTh KoMmeTeHI 0 Komicii mia poscnifyBaHus me-
penbavyBanux nopyuenb MITI ipso facto — To6TO 6e3 crenianbHOIL yropy —
CTOCOBHO Oy/ib-sIKOI iHIIIOI iep>KaBy, KOTpa IIpUiiMae Take >k 30008’ I3aHHA.
[Toparoun Taky 3asBy, fep>kaByU BU3HAOTh KommeTeHnio Kowmicii: (i) moxo
BCTAHOBJIEHHA Oyfb-AKMX (aKTiB, KOTpi CBiff9aTh Ipo rpybe MOPYILIEHHA
abo ixmre cepitosHe mopyiuenHs: Konsewiiit, abo JIofaTkoBOro mpoTOKOIy
L; (ii) cnpuanTy BigHOBNEeHHIO noBaru fo MI'TI, Hapgatouu cBoi go6pi mocy-
ru. IIpote, 3a BificyTHOCTI monepenHboi 3aABu, KoMmicia Moxke mpoBoguTH
PO3cinyBaHHA NMIlle Ha TPOXaHH:A OJHi€l CTOPOHM KOHIIIKTY Ta 3a 3TOf[0I0
inmoi. Xoua manzgaT Komicil o6Me>xeHMit MbKHApOGHUMY 30POTHUMM KOH-
¢rtikTaMu, BOHA B OZHOCTOPOHHBOMY MOPSIIKY 3asBUIA, 1110, AKIIIO TaKa ifjes
Oyne BUCYBaTHCh BCiMa 3alikaB/IeHMMM CTOPOHAMM KOHQIIIKTY, BoHa Oyze
rOTOBA B3SITI Ha ce6e BUKOHAHHSI AHA/IOT1YHIX 3aBJAHb B KOHTEKCTI HEMIX-
HapopiHux 30porHux KoHikriB.''” Kommerennia Kowicii o6Mexyerbcs

1120 XK I, Cr. 52; J)KK II, Cr. 53; JKK III, Cr. 132; KK IV, Cr. 149.

1121 Ius. ICRC, Commentary on the First Geneva Convention, 2nd ed., 2016, op. cit. (note 64),
Art. 52.

1122 111, Cr. 90.

1123 [lus. 3sim MixcnapooHoi xomicii i3 ecmanosnenus daxmis 1991-1996 pp, c. 2 ta Jonosiov
npo pobomy MKB® 3 nazoou ii 20-piunozo wsineto, bep, 2011, c. 15, 17, 19 ta 28. Jocryn
3a nocumanuaM: http://www.ihffc.org/index.asp?page=public_reports&listfilter=off


http://www.ihffc.org/index.asp?page=public_reports&amp;listfilter=off
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BCTaHOBJICHHAM (aKTiB; BOHAa He MOXKe pOOMTHU >KOZHUX BJMCHOBKIB IIOIO
MDKHapOJHOI 3aKOHHOCTi BCTaHOBJIEHMX (aKTiB ab6o IyOniYHO IpOroso-
IIyBaTM BJIACHI BUCHOBKM 0e3 3roiy BCiX BifjIOBifHMX CTOpiH KOHQIIIKTY.
3BMYAITHO, TC/IA BCTAHOBJIEHHS (AKTiB CIpaBy, BU3HAYEHHS HPaBOBUX
HACTTiJIKiB, OB A3aHNX 3 MMM (PaKTaMI, YaCTO € BITHOCHO ITPOCTUM MPO-
necom. Lle Moxxe YTV OZHIEO 3 IPUYNH, YOMY XKOHA 31 CTOPIH KOHQIKTY
Toci He IOTO/PKYyBasIacsA MOKIaaTucs Ha nocayru Komicii. Hespaxkaroun Ha
ix HebGa)XaHHS KOPUCTYBATKCs Joromoroo KoMmicii, gep>kaBy HEOTHOPA30-
BO IifgKpecmioBany ii moreHuian s nokpaileHHs porpumanas MITI mig
vac 30poitHMX KOHPIIKTIB. 30KpeMa, 3HauHa Ki/IbKiCTh iep>KaB, 10 Opann
y4acTb y HedopManbHUX Hapapax, ckamkanmx MKYX ra IIBeitijapieto 3
2012 mo 2014 pix, nigTBEpAUIN CBOIO 3alliKaB/IE€HICTh Y BMBYEHHI TOTO, SIK
Mmo>xHa BiIounTy KoMicito o MaitbyTHboI crctemu gorpumanss MITL

HisHatucs 6inbie (ITo3acygose 3a6e3nevyeHHs rorpumanus MIII)"*

Swiss Federal Department of Foreign Affairs, Third Meeting of States on
Strengthening Compliance with International Humanitarian Law, Geneva,
30 June-1 July 2014, Chairs’ Conclusions, p. 5. [locTym 3a IIOCHIaHHIM:
https://www.icrc.org/eng/assets/files/2014/third-meeting-of-states-2014-
background-document.pdf

Ax 3axou 3axuwac nio uac eivtnu?

Hoxyment Ne 33, Mi>kHapomHa I'yMaHiTapHa KOMICif i3 BCTaHOBJIEHHA (aKTiB.

HoxymenT Ne 86, IlIBeiiiapis AK mep>kaBa-IIOKPOBUTENbKA Mifi 9ac Ipyroi
cBiToBOI BiltHN (pociiicbkoo MOBOIO JlokyMeHT Ne 70).

Cmpasa Ne 95, Biiicpkosuit Tpubynan Crnonydenux Illraris y Hiopubepsi,
Crpasa MiHicTepcTB (pociiicbkoro MoBoro CripaBa Ne 79).

5. BiiicpkoBi penpecanii

ITpotarom yciei icTopii Mi>kHapOZHOro IpaBa penpecanii cTanyu OfHUM i3
Hait6i1b1I epeKTUBHMX IHCTPYMEHTIB /1A Jep)KaB B KOHTEKCTI IPUMYCOBO-
O JOTPMMaHHA {HIINMY Jiep)KaBaMU CBOIX MDXHapOIHNUX 3000B’A3aHb. Pe-
npecalii — IpMMYyCOBMII 3aXiJ] CaMOZOIIOMOTY, 3aCTOCOBYIOUM AKMUI Jlep>KaBa
IIparHe 3MYCUTH iHIy lep)KaBy IPUIIMHNUTH 3iJICHEHHA OPYLIEHb MiXKHa-
POIHOro IpaBa 4yepes Jil, KOTPi B IHIIOMY BUIIAJKY CyllepedaTb Mi>KHaPOJ-

1124 VYci moxymentnt MKUX gocTymHi 3a MOCHMIaHHAM: WWW.icrc.org


http://www.icrc.org/
Swiss Federal Department of Foreign Affairs, Third Meeting of States on Strengthening Compliance with International Humanitarian Law, Geneva, 30 June–1 July 2014, Chairs’ Conclusions, p. 5. Доступ за посиланням: https://www.icrc.org/eng/assets/files/2014/third-meeting-of-states-2014-background-document.pdf
Swiss Federal Department of Foreign Affairs, Third Meeting of States on Strengthening Compliance with International Humanitarian Law, Geneva, 30 June–1 July 2014, Chairs’ Conclusions, p. 5. Доступ за посиланням: https://www.icrc.org/eng/assets/files/2014/third-meeting-of-states-2014-background-document.pdf
https://casebook.icrc.org/case-study/international-humanitarian-fact-finding-commission
https://casebook.icrc.org/case-study/switzerland-acting-protecting-power-world-war-ii
https://casebook.icrc.org/case-study/switzerland-acting-protecting-power-world-war-ii
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/united-states-military-tribunal-nuremberg-ministries-case
https://casebook.icrc.org/case-study/united-states-military-tribunal-nuremberg-ministries-case
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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HoMmy mpaBy. ¥ MI'TI penpecartii BOIyCKalOTbCA NMMIle Y BUHATKOBMX BUITAJ-
Kax Ta 3a BCTaHOBJIEHH:A CyBopux yMoB. LI ocobmusicts MI'TI nos’si3aHa 3
THM, 110 OCHOBHMMU GeHediriapavu MITI e He cami epskaBu, 1110 BOIOIOTE,
a IOTEHIIVHI XXepTBU OYAb-AKOro 30pOTHOr0 KOHMIIKTY MDK IIMMU fepyka-
BaMIL.

Otxe, porosipHe MITI 3a6opoHse BilicbKOBI penpecaii He uile IPOTU
LVBITBHMX 0Ci6''® min yac BefeHHs OOJOBUX Aill, a TAKOX IIPOTHU 0Ci6, sIKi
1epeOyBaOTh Iif] Bla/J0I0 CTOPOHY KOH(MIIIKTY, 30KpeMa MOpaHeHNX, XBOPUX,
ocib, sKi 3a3HanmM KopabenbHoI aBapii, MEAMYHOrO Ta JYXOBHOTO II€PCOHAILY,
3aXOIIEHMX KOMOATaHTiB, [VBIILHMX 0Ci6 Ha OKyIIOBaHil TepuTopii Ta iHImmx
KaTeropiil MBIIbHYX ocib i Brasioo cTopoHu KoH(mikTy.'* Kpim Toro, y
norosipuomy MI'TI 3a60poHs€TbCs 3AiIICHEHHA pelipecatili IpOTH BIACHOCTI
LVBITBHMX OCi0 IiZ BIIaI00 CYIPOTUBHMKA, MEGUYHUX 00 €KTIB, KY/IbTYPHUX
LIIHHOCTEN, 00’€KTiB, HeOOXigHUX /I BYDKMBAHHA LMBIIBHOTO HAaCeIE€HHH,
IPUPOTHOTO CePEOBMNIIA, A TAKOXK CIIOPYJ Ta OYAiBe/b, 1110 MiCTATD, 30KpeMa,

HeOesmevHi i, a TAKOXX IIPOTH LMBIIbHMX 06 €KTiB 3araom."

HesBaxxaroun Ha Te, 110 JOTOBipHe IPaBO Ha CbOTOAHI IPsSMO He 3a60po-
Hsl€ BilICbKOBI pempecail sk 3aci6 3abe3medyeHHs BUKOHAHHS 3a00pOH Ta
0oOMe>XeHb III0JJ0 BUKOPUCTaHHA IIeBHOI 36poi, HelljofaBHA IIpaKTUKa fiep-
JKaB BifoOpakae TEH/IEHIIIIO IO 3/1i/ICHEHHS He3aKOHHUX BilICbKOBUX peIrpe-
caiit.'

VY Bumapikax, konu 1e He 3aboponeno MI'TI, BilicbkoBi perpecarii mipmnaza-
0T IIif] CYBOpi YMOBY, IepenbadeHi saraIbHUM MDKHaApOZHUM IpaBoM:''?

o Mera: penpecanii MOXYTb 3/[i/ICHIOBATUCA JIMIIE Y BiIIOBib Ha
cepitosHe nopymennsa MITI i nuure i Toro, mo6 CIOHYKaTH Cy-
MIPOTUBHMKA JIO JOTPUMAHHA NpaBa. Lle BUKIIIOYae JOMyCTUMICTD
«3aIOODKHUX» pelpecariii, «KOHTppelpecaiii», penpecanii y
BiJIITOBiIb Ha ITIOPYIIEHHA iIHIIOrO TUITY IIpaBa Ta peIpecalii 3 Me-
TOIO IIOMCTY 260 moKapaHHs.'*°

. 3axip ocTaHHDBOI iHCTaHIiT (HeOOXiMHOCTI): MepIl Hi>K BRaBaTUCA
IO BiICPKOBUX peIpecasiiit, IpoTecTy, Ieperosopu abo iHmi 3a-
KOHHI 3aXO/{Y IIOBVMHHI BXXVBATHUCB I[06 IIPUMYCUTHU CYTIPOTUBHMA-

1125 [IT I, Cr. 51(6); IIporoxon II 5o KoxBeH1ii 1po KoHKpeTHI By 3BuyaiiHoi 36poi, Cr. 3(2);
ITpotoxkon II i3 mompaskamu o KoHBeHLIii Tpo KOHKpeTHi Buy 3Bu4aitHoi 36poi, Ct. 3(7).

1126 KK I, Cr. 46; KK II, Cr. 47; XKK III, Cr. 13(3); KK IV, Cr. 33(1); 3MI'II, Hopma 146.

1127 XK I, Cr. 46; XK I, Cr. 47; KK 1V, Cr. 33; III I, CrarTi 52-56; [aasbka KOHBEHIis PO
KynbTypHi 1inHocTi, Cr. 4(4). [Tus. Takoxx 3MI'TI, Hopma 147.

1128 3MI'TL, xomenTap o Hopmu 145.
1129 3MI'TL, Hopma 145.

1130 ITpoekT cTaTeit Mpo BiAMOBIKaMbHICTD AepiKaB, 6i0. yum. (mpumitka 1038), Cr. 49.
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C. Von Toggenburg/ICRC

Can-Xoce-genp-Tyas’sape (Komym6is), 2010 p. Biitrii icoBoro mxoTHOro 6aTanbitoHy i Ko-
MaHJyBaHHAM TeHepana Xoce XoakiHa Pikaypre Ha 3aHATTI — IM pO3NOBifal0Th PO HOPMM
MIKHapOHOTO 'yMaHiTapHOro IpaBa.

Ka IpUNMHUTY 31ilicHenHa nopymenHa MITI. Perrpecanii MOXyTb
CIIyTyBaTy JIMIIE KPAiHiM 3aX0J0M, IIiC/IS TOTO, AK MOIIEePEIKEeHHA
3a/mMInancs 6e3 yBarmu.

o IIponopuiiinicTs: penpecaii HOBUHHI Oy TH MPOIOPLIHUMI JO
nepsicHoro nopymenHsa MITI, oo AKOro BOHM 3/1i/iICHIOIOTHCA.

o  IlpuitHATTA pilleHHS Ha HaliBUIIOMY PiBHi BIagu (IIOBHOBa-
JKeHHs): pillleHHsI BIATUCS JO perpecaili Mae MpUIMAaTUCS Ha
HayBUIIOMY piBHI Blaju a00, MOXIUBO, BilICbKOBMM KepiBHU-
LTBOM. Y YKOTHOMY BUIIQ/IKy PillleHHA 1IOfI0 3/IiliCHEHHA BiliChbKO-
BUX pelpecaniit He MO)Ke IIPUIIMaTUCA OKPEeMIMU KOMOaTaHTaMIL.

o  IlpunuueHHA pAii: BifiCbKOBI penpecasil NOBMHHI 6yTV nIpunu-
HeHi, I[OJIHO CYNPOTYBHUK IPUIMHUTD CBOE IopyiueHHs ML
[IInpoke K00 3a60POH Ta >KOPCTKUX YMOB 3aCTOCYBAHHS BilICBKOBUX pe-
IIpecatilt 3HaYHO 0OMEX VTN BUKOPUCTAHHsI LIbOTO IHCTPYMEHTY B Cy4acHUX
36poitanx KoH(miKTax. I/Is fesKknx Aep)kaB oOMexyBampHMII pexxnm [lo-
JATKOBOTO IIPOTOKONTY I OYB IpM4mHOI0 He paTr¢iKyBaT itoro, TOAI K iHmI
3po6un 3acTepeskeHH OO0 Bi/IIIOBITHNX ITON0XeHb. Bsarani, 3 ormany Ha
Te, 110 BiJICHKOBI pelnpecaril HeCyTb 3HAYHUI PUSKK 3/I0OBKMBAHb Ta 3aCTO-
CyBaHHsI KOHTPPpeIIpecatiii, 110 MO>Ke 3aTOCTPUTY KOHQIIIKT, iCHYE TeHEH-
11is1 10 IX 3aranpHOI 3a60POHU 5K 3aco0y 3abesnedeHHs BuKoHaHHA MITL

1131 IIpoekT cTaTeil po BiAMOBifaIbHICTD fepiKaB, 6i0. yum. (mpumirka 1038), Cr. 53.
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6. Ponp rymaHiTapHNX Ta HEYPAKOBMX OpPraHisalii

MITI Hapae rymaHiTapHUM oprasisaniam, TakuMm Ak MKYX Ta HarjioHanbHi
TOBApMCTBA, IPABO HAJABATU CBOI IIOCIYTY HA KOPUCTD XXePTB 30POITHOTO
KoHikTy.""** Ha mpaktuii Ije mpaBo Biffjo6pakae HUSKY I'yMaHIiTapHMX
HOC/YT Ta 3aXOfiiB, CIPSAMOBAHUX Ha HaJaHHA ocobaM, AKi mocTpaxjanm
B TAaKMX CUTYallifX, JOIIOMOTY, MiATPUMKM Ta 3aXMUCTY, HA AKi BOHM MAIOTh
mpaso 3rigao 3 MI'TL.'** IIpaBo Ha HaJaHHS IOCTYT TAKOXX MOXKe 3[iJICHIO-
BaTuCs Oy/b-KOI0 HeyIepelKeHO0 I'YMaHITAPHOIO Y11 HeYPsIOBOI0 OpTraHi-
3alli€10, 3}aTHOIO pearyBaTy Ha TyMaHiTapHi MOTpe6y, 1110 BUHUKAIOTD Y CH-
Tyauisx 36potHoro KOHQIKTY, Takoo K «Jlikapi 6e3 KOpHOHIB» — BiTOMOIO
HeypsJI0BOI0 OpraHisalji€o, 10 crieliaisyeThcs Ha 3abe3ledeHH] MeaHO1
Ta rymMaHiTapHoi nmigTpumku. IIpoTe nmpaso Ha iHiniarnsy MKYX npopos-
XKY€ PO3LIMPIOBATIUCS, JO3BOJIAIOUN IOMY «BUCYBAaTH OY/b-sIKi MPOMO3MILi,
sKi, Ha JIOTO IYMKY, € B iHTepecax >kepTB KoH(pmikTy»'**. BifnosigHo ro
uporo npasa MKYX 6yro nagano craryc crocrepirada B OOH, zie Bin Moxe
HOJUINTICS CBOIMM TIO3ULILSIMM 3 PISHMX T'YMaHITAPHUX NMUTAHb Ta Opatn
y4acTbh y pi3HMX eKCIIepTHUX IpoLiecax oo ix BupimenHa.'* [uni opraui-
3alil TAKOXK aKTUBHO IIPALIO0Th ¥ cdepi I03aCyL0BOro BUPIlIeHH: CIOPIB,
aje BUKOPUCTOBYIOTH iHIumil mipxin. Hanpuxmap, Amnesty International,
Human Rights Watch Ta Human Rights First nepenycim 30cepem yoThb yBary
Ha 3abesnedenHi gorpumanss MITI Ta mpaBa mpaB MIOANHM, 3aCYKYOUN
HOpYIIeHH:A. 3BiTH, MATOTOB/IEH] TAKMMM ITPaBO3aXICHIMM OpraHi3aniamuy,
mepani 6inbine posrranaoTh muranua MITI, i yepes ix BB Ha rpoMaj-
CBKY IYMKY MOXXYTb CyTTE€BO 3MiHMTH IIPOIIEC JIOTO BIPOBAJ KEHHS Ta BU-
KOHAaHHs B TaKWiT CIIOCI0, SIKMIT OIIOBHIOE CYBOPO KOHQIZeHLINHWIT miaXiz
MKYX.

—  Indopmanito npo ocobmy pons MKUX mono MITI aus. y Inasi 8.

1132 XK I-IL, Cr. 9; KK 1V, Cr. 10; IIT I, Cr. 81; XK I-1V, Cr. 3(2); IIT 1L, Cr. 18(1).
1133 [lus. I'maBy 8.1

1134 Christian Koenig, “The ICRC is granted observer statattus at the United Nations”, IRRC,
No. 279, December 1990.

1135 Hanpuknan, KepiBHi mpuHIMON OO BHYTPILIHLOTO NepeMillleHHs. binbu feTanbry iH-
¢dopmariiro mpo 3aranpHe IPaBO ryMaHiTapHoI iHiniaTusu aus. y Drasi 8.1L.6.


https://www.icrc.org/eng/resources/documents/article/other/57jnwh.htm
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VIII. OKPEMIIIMTAHHZ, IO BUHUKAIOTD
Y KOHTEKCTI HEMIDKHAPOIOHUX
3BPOMHUX KOH®/IIKTIB

1. O60B’A30K JOTpUMYBaTHCA Ta 3a6e3mevyBaTn goTpuManHa MITI

O60B’130K fiep>kaB 3abes3redyBaTy JOTpUMaHHA KOHBeHLIN 3a Oyab-sAKIX
06CTaBMH TaKOX 3aCTOCOBYETDCA 1 Mifl Yac HEMDKHAPOIHNX 30POITHIX KOH-
¢mikTiB i 3060B’513y€ He nuille KepykaBu, KOTPi 6€PyTh yIacTh y TAKUX KOH-
¢1iKTaxX, BK/IIOYHO 3 «Aep>KaBOI0 TEPUTOPIa/IbHOL FOPUCAMKILil», Ha TePUTOPIi
siKOI BitOyBaeThCsi KOH(QIIIKT, @ TAKOX TpeTi fep>kaBu. ToMy 3BepHEHHs Ta
inmm MupHi 3axonu, BXXUTI fep>KaBaMu, KOTPi He BOIOIOTD, 3 METOI0 3a0e3IIe-
vyeHHs nmoary 1o MI'TI B HeMbKHapogHMX 30 pOiiHIX KOHPIIKTaX, Oiblie He
MO>KHa PO3ITIANATY AK 3a00pOHeHe BTPYJYaHHA Y BHYTPIIIHI CIIpaBM AepKa-
BI TEPUTOPIaNbHOI FopucamKiii. [leit )ke IpMHIMI TaKOX 3a60POHSIE TpeTiM
Iep>kaBaM HAfjaBaTH MiATPUMKY CTOPOHAM HEMDKHAPOLHOTO 30pOIHOro
koHOiKTY y 3piiicHenHi nmopymens MITI. Kpim toro, MITI, mo perymoe
HeMibKHapopHi 36poiiHi KoH(IKTY, € 060B’ A3KOBUM He JIMIIE LA Iep>KaB,
I1J0 BOIOIOTD,  JI /1A «KOYKHOI CTOpPOHM KOHQIIKTY», i Ile 03Havae, 1110 Hefiep-
JKaBHI 30pOJiHI rpymu TakoX moBKHHI goTpumMysaticst MITI ta samobiratu

JI0TO TIOPYILIEHHSIM CBOIMM yYacHMKaMIL. '

2. IIpaBoBwuii cTaryc Ta NIPAaBO3JATHICTDH Heep)KaBHUX 30pOITHIX
Ipyn

Toit dakr, mo gorosipue MITI cTBOpIOE IpsiMi 3000B’sI3aHHS IJIsI CTOPIiH
KOHQIKTY, KOTpl He € fepXaBHMMU (HOPMYBaHHSAMY, He BIUIMBAE Ha IX
IIPaBOBMIL CTATYC 3a MDKHApOgHMUM IIpaBoM.'”” MaKTUYHO, Ije 03HAYaE, 110
JOTOBIpHI flep>KaBM rOTOBI HAK/IA[ATM TyMaHIiTapHi 3000B’sI3aHHS Ha He-
IepXKaBHUX aKTOPIB Ta MOBaXaTH Iii 30008’ s13aHHS TMiJ] Yac 30POIHIX KOH-
¢mnikTiB 3 Takumu rpynamu. IIpote BOHM He TOTOBI ZO3BOINUTY 30POITHUM
rpylaM MaTy MD>KHAapOJHO-IIPaBOBUII CTATYC i JIETITUMHICTD, 0 YOTO MOT-
710 6, HANIPUKIIAJ, IPU3BECTN TPAMNUIliiiHe BUSHAHHA BOIIYOK CTOPOHOI.
ChipHUM 3a/IMIIAETHCS MUTAHHS IPABO3AATHOCTI Heflep)KaBHUX 30pOITHMX
TPYII Ta YiTKOI IPAaBOBOI OCHOBY IX HPsIMMX 3000B’s13aHb 38 MDKHAPOZHUM
npasoM. HalimommpeHinmmuM MOsACHEHHSM € Te, L0 Jiep>KaBy, BIiIOBifIHO
To ix mpaBa Ta 000B’A3Ky 3abesnedyBaru mosary fo MITI y mexax cBoei
CYBEPEHHOI cepy BIUIMBY, MOXYTb HaK/IafjaT¥ 3a00pOHM Ta 3060B’sI3aH-
H#, HeoOXifHi /1 ui€el MeTn, Ha 6yIb-SKOro rpOMaisiHNHA a60 Hefep>KaB-
HOTro cy0’eKTa mif ix fopucaukuieio. IIpore 3a MesxaMu BIacHOI TepUTOPii

1136 )KK I-1V, CminbHa cT. 3.
1137 )KK I-1V, Crinbna ct. 3(4).
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Hep>KaBM MOXXYTb HaKJIafaTy 3000B’sI3aHHS jIle Ha 0Ci6 3i CKIagy cBOIX
36poitHMX cut ab0 LUBIIBHYUX IIPENCTABHIUKIB, TOAL SIK IPABO PETY/IIOBATI
HOBeiHKY Heflep>KaBHUX 30pOIHUX TPYIl HATAETLCA JepKaBi TepuTopiain-
Hol ropucaukiii. OTXKe, 3aCTOCOBHICTb IOJIOXKEHb JJOTOBOPIB, IO PEryo-
I0Th TIpaBa Ta 0OOB’SI3KM Heflep>KaBHUX 30POMHUX IPYIL, SAK IPaBUIIO, 00-
MEXY€EThCSI TEPUTOPIEI0 HOrOBIpHMX HepskaB.''*® 3BuuaiiHo, eil migxin He
A€ 3MOTY BUPILIyBaTy BCi MUTAHHS, 110 BUHUKAIOTD Y 3B 3Ky 3 IIpaBaMI Ta
060B’s13KaM11 Helep>KaBHIX 30poiiHyX rpyn B KoHTekcti MITI. Hanpukag,
AKIIO OpraHizoBaHi 30 poiiHi rpymnu 30608’ 13aHi gorpumysarucsa MITI, aku-
Myt OyyTh IOPUAVMYHI HACTIIKYU NTOPYLIeHDb, BYNHEHNX HUMM, 3 MOTIIALY IX-
HbOI IOPUMYHOI BiITIOBiAA/BHOCTI Ta 060B’A3KY BUIIATUTH BifJIIKOLYBaH-
HA? AK Taki rpynu MoXyTb KpuMiHamisyBaTu Ta Kapatu nopymenas MITI
BiJITIOBiZTHO /10 IPMHLMIIIB CIIPaBEJIMBOIO CY/JOBOTO PO3INIALY, AKIIO BOHN
He MaloTh IIPaBa IPUIIMaTy 3aKOHM, a TAKOXK MOX/IMBOCTI IPOBOJAUTH CY/IO0-
BUII po3IIsAf Ta 3abe3edyBary (pyHKI[iOHYBaHHA MicLib I1030aB/IeHHA BOI,
Aki 6 Bigmosiganyu Bumoram MI'TI?

3. Bigcyrnicts popmanbHuX MexaHi3MiB peamisanii

Yepes HebaxaHHA Jep>KaB HA/IaTy Helep>KaBHUM 30pOITHNM IpymaM O6ynib-
SAKMI CTYIIHb JIETITMMHOCTI, Hi crilbHa crarrta 3, Hi JlogaTKoBuii IpoTO-
ko II He mepepfavaroTh iHCTUTYT [epXKaBU-TIOKPOBUTENIbKH, MPOLEAY-
Py po3cilifiyBaHHS, KOMicio 3 BcTaHOB/IEHH: (akTiB uy iHII MibkHapopHi
MexaHisMu 3abes3nedeHHA JOTpUMaHHA npasa. PakTyHo, 3BUYaeBe MITI
B3araji 3a00poHs€ CTOPOHaM HeMDKHApORHUX 30pOitHMX KOHQIIKTIB Baa-
BaTUCs IO BIJICBKOBUX peIlpecaniil, a TaKoX 3[ilicHIoBaTy Oymb-sKi iHImi
KOHTP3axony mpoTu ocib, siki He 6epyTh abo 6Ginblie He 6epyTh Gesmoce-
penHbOI yyacti y 6oitoBux pisx.''* JIuiue saraqpbHUit 060B’A30K IIOIINPIO-
Batu MI'TI moxxe 6yTn BuBegeHMit 6e3mocepenHbo i3 forosipaoro MITL 4
Hacnpaspi sactocyBanna MITI B HeMbKHapofHUX 30pOiiHUX KOH(IiKTax
6araTo B YOMY 3aJIeXXIUTD Bifl BHYTPILIHIX IPaBO3aCTOCOBHUX MeXaHi3MiB Ta
MI>XHAapOJJHOT'O HAIJIA/ly Ha OCHOBI IIpaBa Ha I'yMaHITapHY iHil[iaTUBY, AK Lje
3aKpillJIEHO B CIII/IbHIN CTATTi 3.

4. InpuBigmyanbHa KpMMiHa/lIbHA BilIOBia/IbHiCTDh

MITI, mo perymoe HeMbKHaponHi 36poiiHi KoH(iKTH, Iependadae, 110
mic/isa 3akiH4eHHs 0OMOBMX il MaKCMMAJIbHO IIMpPOKA aMHICTisA IOBMHHA
HagaBaTICs 0ocobaM, sIKi 6pannu y4acTb y KOHQIIKTI, 60 ocobam, mo3base-

1138 Jus. mocunanus Ha tepuropil B KK I-1V, Crinbna ct. 3, ta AIT 11, Cr. 1(1).
1139 3MI'TI, Hopma 148.
1140 AT 1T, Cr. 19.
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HMM BOJIi 3 IPUYVH, IIOB SI3aHNUX 13 KOHQIIKTOM, X04a i 3a BUHATKOM 0Ci6,
AKi Nifo3poIThCA, 0OBMHYBAYYIOTbCS Yy BUMHEHHI a00 3acy[pKeHi 3a BUU-
HEHHs BOEHHX 37104MHiB.'*! KoHIen1[if BOEHHNX 3/I04MHIB Y HEMDXHAPOJ -
HUX 30pOItHMX KOHGIIIKTAX, MICTUTb Cepii03Hi MOPYIIEHHS CIiNbHOI CTATTi 3
Hoparkosoro mporokony II Ta 3Buuaesoro MITL." [Tpuniun iHAUBITyab-
HOI KpMMiHa/IbHOI Bi/IITOBifaNnbHOCTI 3a cepiiosHi nopymenna MITI crioyat-
Ky HOLIMPUBCS HAa HEMDKHAPOJHI 30poitHi KOHQIIKTU B CyHOBill PaKTHUIi
MKTIO."* Bigropi 1oro 6y/10 BHECEHO [0 IIOJIO>KEHD IIPO BOEHH] 37I04MHI,
10 MicTATbCA B PuMcbkomy craTyTi'™
yaeporo MI'TL.!#

, 1 ChOrOfHi BU3HAHO YaCTUHOIO 3BU-

5. CrenianbpHi yrogyu Ta OTHOCTOPOHHI 3asABU

ITo cTocyeTbca ryMaHiTapHUX HACTIAKIB, TO He iCHY€ IPUHIIUIIOBYX BiIMiH-
HOCTel MK MDKHapOZHMMM Ta HeMDKHapOSHMMU 30pOiHNMY KOHQTIKTa-
ML B 060x Trmax 36poitHnx KOHQIKTIB BefleHHs O0IIOBUX il IPU3BOAUTD
mo 3armberi Ta TPaBM cepefi BilICbKOBOCTYXXOOBIIB Ta LUBIIBHUX OCi6, a
TAKOXX 3HUINEHHS BilICbKOBOI TEXHiKM, IIMBI/IbBHOTO MaliHa Ta iH(l)paCprK—
typu. Hacmigkamm 60510BUX [l MOXYTb OyTyu HepeMillleHHs HaceleHHS,
TOJIOJIyBaHH, >KOPCTOKE MOBO/KeHH: Ta XBopobu. CiM'1 MOXyTb 6y TH po3-
JTydeHi Ta posyiieHi, pofudi Ta Apysi MOXKYTb SHUKHYTI 6€3BiCTH, a JeCSITKN
JIofielt MOXYTb 6yTH 3aTpuMaHi abo iHTepHoBaHi. Hamararouncn monermm-
T CTPXAAHHS 0Ci6, siKi mocTpakpamu Bifg 36poitHux xoudikris, MITI
BUpillly€e Li Ipo6eMy MORIOHUM YMHOM K I MDKHAPOJHUX, TaK i s
HeMDKHapORHNUX 30poitHIX KOHQIIKTIB.

OTXe, criinbHa cTaTTs 3(2) 3aKIMKaE CTOPOHN HEMDKHAPOHOTO 30pOITHOTO
KOHQIIKTY «3a JOIOMOTOIO CIIelia/IbHUX YTOfi BBECTH B [if0 BCi a60 4acTuHY
inmux nonoxxenb» Konsentint. OxpiM 3MillHeHH:A Ta YTOYHEHH: IPAaBOBOTO
PEXIMY, IO peryIoe HeMDKHAPOJHIIT 306poitHMil KOHGIIKT, 1 3 OI/IARy Ha
Te, 110 BOHYM He BIUIMBAIOTh Ha IIPABOBUI CTATyC CTOPIiH, CIelianbHi yromgu
TAKOXX MOXYTb 3a0e3IIe4nT MparMaTuIHIit CII0Ci6 MOfOTaHHs TPYAHOLLIB,
IIOB’SI3aHMX 13 TaKMMU NUTAHHAMM, K 3aCTOCOBHICTb IIEBHMX JOTOBOPIiB
abo mpaBoBa knacuikanis koudrikry. CreriaabHa yrofa Moxe IpUBeCTH
B 10 Bci a6o BubpaHi nmonoskenHsa MI'TL, mo perymooTs MbKHApOAHI 36po-
iiHi koHGiKTI. BOHa MOXXe BCTaHOB/IOBATY HOBI IOPUANYHI 30008 sI3aHHS,
AKIIO BOHA BUXOJMTD 3a MEXi ITpaBa, AIKe BXXe 3aCTOCOBYIOThCA Y BKa3aHOMY
KOHTEKCTi, a00 MO>Ke HOCKUTHU JIMIIe JeKTapPATUBHMII XapaKTep, SIKIO 06-

1141 AIT I, Cr. 6(5); 3MITI, Hopma 159.

1142 lus. Pumcbkuii craryT, Cr. 8(2)(8) Ta (1), i (MicTuth neHi posbixxocti) 3SMITI, Hopma 156.
1143 ICTY, The Prosecutor v. Dusko Tadi¢, op. cit. (note 70), para 129.

1144 Pumcobknit ctatyT, Cr. 8(2)(8)-(e).

1145 3MI'TI, Hopmu 152-158.
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MEKYETbCS TIOTIOXKEHHAMY [JOTOBIPHOTO ab0 3BUYAEBOrO IIpaBa, sIKi BXe €
060B’13k0BMM 1 cTOpiH. Ha mpaxtumni Taxi crernianbHi yrogy 9acTo mpo-
HOHYIOTbCSA, TOTYIOTbCS Ta 3abesneuyoTbcss MKUX, a Takox 06OMeXyIOTb-
Cs1 KOHKpeTHUMH nonokeHHAMN MITI, Takumy AK HOpMH, IO PETYITIOITh
BCTAHOBJIEHHs 30HM Oe31eKy abo OffHOYaCHe 3BiIbHEHH IOPaHEeHUX yB 13-
HeHux. [Ipore 6ibur mypoki nocumanus zHa MI'T], sike perymoe MbXHapopHi
36poitHi KOH(IKTH, POOMIICH, HAPUKIIAN, Hif YaC KOHQIKTY B KOJIMIIIHI
HOrocnasii.

Jep>xaBu, 3a3BMyali, He XOUyTh YK/Ia/laTy CIellia/bHi yrogu 3 opraHisosa-
HYMM 30pOMHMMU I'pylamy, o6 YHUKHYTH HifTPUMKM AifANTbHOCTI Tpy,
CIPsIMOBAHOI Ha IOCATHEHHA MOMTITUYHOI JIETITUMHOCTI. Y TaKMX BUIIafIKax
opraHizoBaHi 30pOJIHI Py MOXYTb TaKOX POOUTYU OFHOCTOPOHHI 3a5BH,
BUpa)Kalo4yl CBOI HaMipy TOTPUMYBATHCh i (B iffeari) 3abe3medyBary JOTPHU-
MaHHs [0 BCboro 06csry abo gactrnau MITI. 3 orsigy Ha Te, 1110 Taki 3as1B1
YaCTO MOXXYTb Oy THU MOMTUYHO MOTVBOBAHNMI, BOHY TAKOX MOXYTb OyTI
MOTY)KHUM iHCTPYMEHTOM BCTAQHOBJIEHHs KOHTAaKTiB 3 OpraHi30BaHMMM
30pOVHMMM IPyIIaMy, MiIBUIEHHA iX BHYTPilIHbOI Mifi3BITHOCTI T4, B KiH-
LIeBOMY IIiACYMKY, 3a0e3IedeHHs foTpuManHs HuMu MITIL

HisHaTucs 6inpme (OKpeMi NMTaHHA, 1[0 BUHNKAIOTDh Y KOHTEKCTi

HeMiDKHapOJXHNX 30pOiTHNX KOHPTIKTIB

)1146

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect
in War?, ICRC, Geneva, 2011, Vol. I, Chapter 12: The Law of Non-Inter-
national Armed Conflicts and Chapter 13: Implementation mechanisms,
State responsibility, Criminal repression, pp. 327-444. TakoX pOCiiiCbKOI0
MmoBoro: Cacconnr, Mapko u ByBbe, AutyaH. [IpaBoBas 3amuTa BO BpeMs
BoltHbl. MockBa, MKKK, 2008. T. I, u. I, . 12: IIpaBo HeMeX/[yHapOJHBIX
BOOPY)XeHHBIX KOH(/IMKTOB; [1aBa 13: VIMIieMeHTasI MEXLYHAPOFHOTO

TYMaHUTApHOI'O IIpaBa.

o “Understanding armed groups and the applicable law;” IRRC, Vol. 93,

No. 882, June 2011.
»  “Engaging armed groups,” IRRC, Vol. 93, No. 883, September 2011.

o Ezequiel Heffes and Marco D. Kotik, “Special agreements concluded by armed
opposition groups: Where is the law?” European Journal of International Law:
Talk!, 27 February 2014. Joctyn 3a mocmmanssam: http://www.ejiltalk.org/

author/hefteskotlik/

1146 Bci goxymentn MKYX pocTymHi 3a afgpecoio: www.icrc.org


http://www.icrc.org
https://casebook.icrc.org/law/non-international-armed-conflict
https://casebook.icrc.org/law/non-international-armed-conflict
https://casebook.icrc.org/law/implementation-mechanisms
https://casebook.icrc.org/law/implementation-mechanisms
http://Understanding armed groups and the applicable law
https://www.icrc.org/eng/resources/international-review/review-883-engaging-armed-groups/review-883-all.pdf
http://www.ejiltalk.org/author/heffeskotlik/
http://www.ejiltalk.org/author/heffeskotlik/
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Ax 3axou 3axuwac nio uac eivtnu?

o  CopasaNe 61, [lonosini [enepanbHoro cexperapss OOH mpo 3axmcT umBinb-
HUX 0ci6 y 36poitHux koHpikrax (YacTuHa A., mynkru 19-21, Yactuna b,
nyHKTI 38-47) (pociiicbkor MoBoo CrpaBa Ne 45).

o Cmpasa Ne 202, «JKeneBcbkuit 3akmuk», [Tynrneny, Comarti, KoTpuit fOTpu-
MYETbCsI IOBHOI 320 0pOHY IPOTHUIIIXOTHMX MiH.

. Crmpasa Ne 204, Kommmna IOrocnasis, crenianbHi yrogy MiXk cCTOpoOHaMM
KoHOKTIB (pocilicbkoro MoBoo CripaBa Ne 173).


https://casebook.icrc.org/case-study/un-secretary-generals-reports-protection-civilians-armed-conflict
https://casebook.icrc.org/case-study/un-secretary-generals-reports-protection-civilians-armed-conflict
https://casebook.icrc.org/case-study/un-secretary-generals-reports-protection-civilians-armed-conflict
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/geneva-call-puntland-state-somalia-adhering-total-ban-anti-personnel-mines
https://casebook.icrc.org/case-study/geneva-call-puntland-state-somalia-adhering-total-ban-anti-personnel-mines
https://www.icrc.org/casebook/doc/case-study/geneva-somalia-mines-case-study.htm
https://casebook.icrc.org/case-study/former-yugoslavia-special-agreements-between-parties-conflicts
https://casebook.icrc.org/case-study/former-yugoslavia-special-agreements-between-parties-conflicts
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy




I'maBa 8
Oco6mnBa ponrp MKUX

/’/ .\.\-.\ . Général G H.Dufour. / -~ .

S~

él'/ )
5, (e
d’y‘g 1‘\‘103 \

wﬁ\@uis Ai"p,‘-?/

== N

/ Comité infernational fondateur
de Loeuvre de la Croix—Rouge

B 25 Geneve, 1863

(]

Kowmirer m'satu - Jlyi Ammia, [iitomM-Anpi Jiodyp, Aupi [Tionan, Teogop Monyap, [toctaB My-
anbe. 11i mopu B 1863 p. sacHyBanmu YepBonnit Xpecr.

ICRC



350 MMABA 8

IisHaTmcs 6inpime

Crpykrypa
I.  Mera ta cratryc MKYX
II.  IIpaBoBa ocHoBa gismbHOCTI MKYX
III. MKYX sk «xpanurtens MITI»
Pesrome
—

1147

MKYX € HeynepemKeHO, HEMITPANbHOI Ta HE3aTIeKHOK0
opraHisairi€o 3i cBoiM 0co6mMBUM cTaTycoM. Moro BUHAT-
KOBO T'yMaHiTapHa MicCif IIOJATa€ y 3aXMUCTi Ta JOIIOMOS3i
JKepTBaM 30pOIMHNX KOHQIKTIB Ta iHIIMX CUTYyaIiil Ha-
CU/IbCTBA.

MKYX Takox [JOK/Iafa€ 3yCUIb JIs 3aOOIraHHs CTPaX-
JaHb 4Yepe3 NpOoCyBaHHA Ta 3MinHeHHA MITI, a Takox
YHiBepCa/lbHUX I'yMAHITAPHUX IPUHINIIIB.

MKYX kepye Ta KOOpAMHYE Mi>KHAPOAHY AiA/NbHICTD Pyxyy
CUTYALisIX 30POTHOTO KOHQIIKTY.

[TpaBoBy ocHOBY pAisnbHOCTI MKYX MO)XHA 3HaWTH y HO-
rosipuomy MITI Ta CraryTi Pyxy.

3acrocoBytoun cBirt Mmaugat, MKUX: (1) Mae Ha MeTi 3a1106i-
ranHaA nopymenHam MITI 3a onoMorox mocTiitHol MpuUCyT-
HOCTI, 3/i/iCHEHHS Jia/Iory Ta NOIIMPEHHA 3HaHb mpo MITI;
(2) BxMBae BCiX MOX/IVBUX 3aXOAiB [/I IIPUIVMHEHHA HOPY-
meHb MI'TI Ta 3amobiraHH: iX IIOBTOPeHHIO; i (3) Oepe y4acTb
y 6e3repepBHOMY IpolLieci yTBepmKeHHs Ta 3miriHeHHs MITI.

This isn’t a story about hate. It a story about love, film, ICRC, 2017. JocTym
3a mocymaHHsM: https://www.youtube.com/watch?v=7nyZdzGA1Q0. Taxox
pocilicbKor MoBOIO: https://www.youtube.com/watch?v=HIy7Hm61Lx7s.

Marco Sassoli, Antoine Bouvier and Anne Quintin, How Does Law Protect in
War?, ICRC, Geneva, 2011, Vol. I, Chapter 15: The International Committee
of the Red Cross, pp. 476-494. Takoxx pociiicpkoro: Cacconu, Mapko u bysbe,

Amnryan. [IpaBoBas 3amura Bo Bpems BoiiHbl. MockBa, MKKK, 2008. T. I, 4. I,
1. 15: Mexxaynapoznssiit Komuter Kpacnoro Kpecra (MKKK), c. 427-465.

1147 Yci moxymentrt MKYX mocTymHi 3a mocumaHHAM: WWW.icrc.org


http://www.icrc.org/
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.youtube.com/watch?v=HIy7Hm6Lx7s
https://caseboo.icrc.org/law/icrc
https://caseboo.icrc.org/law/icrc
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“ICRC: 150 Years of Humanitarian Action,” IRRC, Vol. 94, No. 888, Winter
2012.

“Who We Are;” webpage, ICRC. Takox pociiicbkoro MoBoo: KTo MbI Takie,
BebOcTpannna MKKK.

Ak i icHye Taka ycTaHOBa, KA Biflirpa€ K/II0YOBY POJIb y MPOCYBaHHI Ta
cnpusAHHI 3actocyBanH0 MITI, To nme MKYX. Hapuxarounch croragamu
AHnpi [Tronana mpo 6utsy mig Conbdepino, MKUX 6ymo odiriiitHo 3acHOBaHO
y 1863 poni Ak nmpusarHy acomianiro rpomaznan Ilseinapii, i BifTomi s op-
raHisanis BifirpaBaja BUpILIalbHy POjib y po3pobienHi ta peamisarii MITL.

I. META TA CTATYC MKYX

1. HeynepemxeHa, HeliTpaibHa Ta He3a/le;KHa TyMaHiTapHa
oprasisanisa

3 camoro novyatky MKYX MaB mopiBiliHy MeTy: HalaBaTi I'yMaHiTapHY flO-
IIOMOTY >KepTBaM 30pOiHMX KOH(IIKTIB AK HelTpanpHa Ta He3ae)XHa Iy-
MaHiTapHa OpraHisalis, a TaKOXX CIPUATU 3YCWUIAM 3 YTBEPIPKEHHS Ta
PO3BUTKY 3aKOHIB i 3B1MYaiB BiifHM 3 METOI0 IOCMJIEHHA 3aXMUCTy OCi6, AKi
He 6epyTh y4acti abo 6inbiire He 6epyTh ydacti y 6oitoux aisx. MKYX crmo-
YaTKy 30CEpePKyBaBCA Ha 3aXMCTi MEJUYHOIO IEePCOHATy Ta MOPaHEHNX,
XBOpUX KOMOATaHTIB Ta 0ci0, sAKi 3a3Hamyu y KopabelbHUX aBapili, mif yac
MDKHapOZHMX 30pOiHMX KOHQIKTIB; MPOTe, OCKINbKM 3aCO0M Ta METORU
BEJJEHH: BilIHM PO3BUBA/INCSA, OpraHi3allisl MOCTYIIOBO PO3LIMPIOBaa CBOIO
IisUIBHICTD O HIIMX KAaTETOPiit 0Cib, TaKMX K BilIChKOBOIIONOHEHI, LINBi/b-
He Hace/leHHA Ta, micna JIpyroi cBiTOBOI BiliHM, >X€PTBM HEMiXHaPOJHMX
30pOITHMX KOH(IIIKTIB.

Croropni MKYX onucye cBolo miciro Tak:

Mixuapopgauit komiteT YepBoHoro Xpecta (MKYX) e Heymepemxke-
HOIO, HEMTPA/IbHOI0 Ta HE3aJe)KHOI0 OpraHisalli€lo, BUHATKOBOIO Ty-
MaHiTapHOI0 MICI€I0 SIKOI € 3aXUCT >KUTTA Ta IIHOCTI XepTB 30pOIHMX
KOHQIIKTIB Ta IHIINX CUTyaLill HACU/IbCTBA, @ TAKOXK HaJaHHA iM Jl0-
nomory. MKYX TakoX Hamaraerbcs 3alobirTH CTpaKJaHHAM depes
3a0XOYEHHA Ta 3MilIHEHHA I'yMaHiTapHOrO IIpaBa Ta IPUHINIIB I'yMaH-
HoCTi. 3acHoBaumii y 1863 pori, MKUX 6yB 6irs1 BuToKiB JKeHeBcbkmx
KOHBeHIil1 Ta MixxHapogHoro pyxy Yepsonoro Xpecra ta YepBoHoro
[TiBmican. Bin cupAMoBye Ta KOOpAMHYE MDKHAPOJHY FifAMbHICTD, 110


https://www.icrc.org/eng/resources/international-review/review-888-150-humanitarian-action/review-888-all.pdf
https://www.icrc.org/en/who-we-are
https://www.icrc.org/ru/who-we-are
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3piricHI0€TbCA PyXoM y 30poitHnx KOH(IKTaxX Ta IHIIMX CUTyalLifgX Ha-

cuibcTBa. ! 48

— Il oTpuMaHHA JofaTKoBoI iHpopMariii npo moxomkenus MKUX
IVMB. IIOYaTOK [1aBu 4.

2. Craryc sui generis

Bignosinxo o CraryTy Pyxy, MKUX mae «Bnacumii craryc» (sui generis).!™*

SIx mpuBaTHa acomialig 3a IIBeNIAPCbKUM 3akoHomaBcTBoM, MKYX He €
MDKypALOBOIO opraHisaniero. Ilpore, Ha BigMiHy Bij iHIIMX HeypAJOBMUX
opraHisaliiif, BusHaHa MbKHapopHa npaBocy6 ektHicts MKYX nae 3mory
JloMy YK/IafaTi 3 iepyKaBaMM YTOAM PO MTab-KBapTUPY JUIA HalaHHA [IVI-
IVIOMaTVYHOTO 3aXMUCTY JIOT0 IePCOHaNy, NMPUMIlleHHAM Ta JUCTYBaHHIO.
Xoua mmrab-kBaptupa ta crniBpobitarky MKYX B JKeHeBi samuiaoTbcest
IiJl pery/IoBaHHAM MIBEIIIaPCHKOT0 3aKOHOAABCTBA, YTOAa PO IITab-KBap-
tupy 3 IlIBeiinjapielo HaneXHMM YMHOM BPaxOBYE MiXHApOJHMII MaHAT
opranizanii. IIpo sui generis xapaxrep MKYX Taxkox cBigumth TOil (axT,
10 B 1990 poui lenepanbHoio Acambneero OOH itoMmy 6yB HajaHMit cTaTyCc

crocTepiraya.''*

3. Cxnapauxu MixkHapopHoro pyxy YepBoHoro Xpecra
Ta YepBoHoro IliBmicans

MKYX TakoX € 3aCHOBHMKOM Ta KII0YOBMM KOMIIOHEHTOM PyXxy, KoTpuii
OXOII/TIOE BCi HallioHa/IbHI TOBapucTBa, MixxHapogny ®Penepariito Ta MKYX.
Pyx - e rymaHiTapHa MepesKa, KOTpa 3aliMa€eTbCsA MUTAHHAMY Mi>KHApOHOI
nonituky YeppoHoro XpecTa, OGHOYACHO BU3HAIOUM HE3aJIEXKHICTb KOXKHO-
ro KOMIIOHEHTY. PyX € yHikanpHUM (OpMyBaHHAM, OCKI/IBKY BiH € crpaspi
YHiBepCa/IbHOKX T'YMaHITApHOI MEPEXXEI0, KOTPA i€ BiIMIOBITHO /10 €AMHOTIO
neperniky ceMu OCHOBHUX IIpUHIMIIB: !

(1) I'ymannictp: Pyx, mopomxkeHuit 6akaHHAM 0e3 >XOFHOI [AMcC-
KpMMiHaIil HaflaBaTy [OIOMOTY IIOPAaHEHNM Ha moii 6010, Hama-
Ta€THCS 3aMOBITTH i OMETIINTH TIOAIChKI CTPKIAHHSA TaM, JIe Iie

1148 Buxmap cyri micii MKYX. Jloctyn 3a nocunanusam: https://www.icrc.org/en/who-we-are/
mandate

1149 Craryt Mixnapoznoro pyxy Yepsonoro Xpecra i Yepsonoro IliBmicaisa, npuitHaTnit Ha
25-iit MixxnapopHiit koHdpepenuii Yeppororo Xpecra B JKeHesi B >koBTHi 1986 poky i 3mi-
HeHWI1 Ha 26-i11 MixHapopHiit koH}epeHuii Yepsororo Xpecra ta YepsoHoro IliBmicsis
B JKenesi B rpyani 1995 p., a Takox Ha 29-iit MibxHapopHiit kondepentii Yepsororo Xpe-
cra Ta Yepsownoro IliBmicausa B JKenesi y uepsni 2006 poky (CraryT Pyxy), Cr.5(1).

1150 Pesommonis enepanbroi Acambrei OOH 45/6, 16 xoBTH: 1990 poky.

1151 IIpeambyra, Craryt Pyxy.


https://www.icrc.org/en/who-we-are/mandate
https://www.icrc.org/en/who-we-are/mandate
https://www.icrc.org/eng/assets/files/other/statutes-en-a5.pdf
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M. A. Albaba/ICRC

Henerar MKYX mix gac BinBigyBanus LlenTpanbHol B'sa3HuLi [a3u Ha OKyIOBaHiil Ta/leCTH-
cpKilt Tepuropii, 2010 p.

MOX/MBO. VIOro MeTom0 € 3aXMCT XKUTTA Ta 3[0POB s, a TAKOXK 3a-
OesmedyeHHs IIOBArK [0 MIOAUHN. BiH clipusie B3a€MOpPO3YMiHHIO,
Hpyx0i, ciBpoOITHNLITBY Ta MiLIHOMY MUDY Cepef YCiX HapoxiB.

(2) HeynepemkeHicTh: BiH He BCTAHOBIOE XXOFHOI AUCKPUMiHAL1
32 0O3HAKOIO HAl[iOHAJIbHOCTI, pacy, peliriiHux nepeKoHaHb, K/a-
coBUX 2060 MOMITNYHNX MOI/ISAAIB. Bin mparue monermuTn crpax-
TaHHA OKPeMIUX JIIOfiel, KepyIuuch BUHATKOBO IXHIMU noTpeba-
MM, i HaJlaBaTy IepeBary HallBa)KIUBIlIMM BUIIaJKaM JIMXa.

(3) HeitrpanpHicTb: /14 TOrO0, 06 1 HaaIi KOPUCTYBATUCA JOBIPOIO
ycix, Pyx He Mo>xe 6paty y4acTb y 60i10BMX [iisfix a60 B OyAb-AKUIA
yac OpaTy y4acTb y AUCKYCisIX HOMITUYHOTO, PACOBOTO, PETiriitHoO-
ro abo ie0NIOriTHOrO XapaKTepy.

(4) Hesanexnictp: Pyx Hesanexxunit. HanionanbHi ToBapucTBa, Ha-
Jalo4y CBOIM YpsAFaM JOIOMOTY B IX T'yMaHITapHIil JisANbHOCTI i
MiIKOPAIYNCh 3aKOHAM CBOIX BJIACHUX JIep>KaB, 3aBXX[J TIOBMHHI
36epiraTyt CBOI aBTOHOMIIO, 106 MaTI 3MOTY [isITI B OY/b-SIKUI
4ac BifjIOBiIHO ;o MpuHLMKIiB Pyxy.

(5) Jo6poBinbHicTh: e 7OOPOBiTBHMIT PyX OIIOMOIY, KOTPUIL XKOJ-
HUM YMHOM He KePYEThCs Ga)KaHHIM OTPVMATH BUTOLY.

(6) EnpnicTh: y 6ynb-sKiit ep>kaBi Moxke Oy TH JINIIIE OfiHE TOBAPUCTBO
YepBonoro Xpecra a6o Yepsonoro IliBmicsrs. BoHO mMOBMHHO
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OyTu BiKpUTUM A1 BCiX. BOHO OBMHHO 371/ICHIOBATH CBOIO T'y-
MaHiTapHy po60Ty Ha BCill TepuTOpii CBOEI AEpKaBIL.

(7) YuiBepcanpuicth: Mixnapogunit Pyx Yepsonoro Xpecra ta
Yepsonoro IliBmicansa € BcecBiTHIM. Bci ToBapucTBa MarTh piB-
HUJI CTAaTyC i HORIIAIOTL OfIHAKOBI 00OB’A3KY Ta IIpaBa y HaJjlaHHi
TOTIOMOTY OfIHE OJTHOMY.
3aranbHi ifeann Pyxy BupaxxeHi B raciax Inter arma caritas (Munocepns Ha
BiitHi) Ta Per humanitatem ad pacem (3 rymaHHICTIO O MUDY).

HisHaTucs 6inbme (Meta ta craryc MKUX) 1>

o  Francois Bugnion, The International Committee of the Red Cross and the
Protection of War Victims, ICRC, Geneva, 2003, 1161 pp. Takoxx pociiicbKo0
MoBo1o: bronbon ®@pancya. Mexxgynaponnbiii Komurer KpacHoro Kpecra
u 3amuTa kepTB BoitHbL. Mocksa, MKKK, 2005. LXIV, 1548 c.

o  David P. Forsythe, The Humanitarians: The International Committee of the
Red Cross, Cambridge University Press, Cambridge, 2005, 256 pp.

o  Daniel Palmieri, “An institution standing the test of time? A review of 150
years of the history of the International Committee of the Red Cross,” IRRC,
Vol. 94, No. 888, Winter 2012, pp. 1273-1298.

o Jean Pictet, The Fundamental Principles of the Red Cross: Commentary, ICRC,
Geneva, 1979. loctyn 3a mocunanHaAM: https://www.icrc.org/eng/resources/
documents/misc/fundamental-principles-commentary-010179.htm

Ax 3axou 3axuwac nio vac eittnu?

o Jloxyment Ne 27, Yropa mixx MKYX Ta IlIBerimapiero.

II. ITIPABOBA OCHOBA OIA/IBHOCTI MKYX

IIpaBoBy ocHoBy gignpHOCTi MKYX Mo)kHa 3Haiitu B forosipaomy MITI,
npakTui gepyxas ta CratyTi Pyxy, sAKi € 060B I3KOBUMM IXKepenaMi IIpa-
Ba. BignmosigHo o monmoxkenb morosipHoro MITI, mepskaBu, 10 BOIOIOTE,
noBuuHi Hagatu MKYX «y mexax ix MOXIMBOCTelT BCi 3aco0u, sIKi Ja0Th
amory Komirery BukoHyBaTu rymaHitapHi ¢yHKII, IOK/IafjeHi Ha HBOTO

1152 Yci moxymentrt MKYX mocTymHi 3a mocumaHHAM: WWW.icrc.org


http://www.icrc.org/
https://www.icrc.org/eng/assets/files/review/2013/irrc-888-palmieri.pdf
https://www.icrc.org/eng/assets/files/review/2013/irrc-888-palmieri.pdf
https://www.icrc.org/eng/resources/documents/misc/fundamental-principles-commentary-010179.htm
https://www.icrc.org/eng/resources/documents/misc/fundamental-principles-commentary-010179.htm
https://casebook.icrc.org/case-study/agreement-between-icrc-and-switzerland
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J. Bjorgvinsson/ICRC

MarnenpKuii HalieHT B oproneguyHoMy nentpi MKUYX
B Kabyi (Adranicran), 2006 p.

KouBenuisimu ta num IIporokomom»!''*, sokpema: (1) BukoHaHHs QyHKIII
3aMiHU 94U JOIIOBHEHHS [iil eP)KaB-IIOKPOBUTENbOK; (2) BifBifyBaHH Biil-
CbKOBOIIOJIOHEHNX Ta {HINNX 3axuieHnx ocib; (3) KepyBaHHS [isUIBHICTIO
LlenTpanpHOI areHLil 3 po3lyKy; (4) HafaHHA I'yMaHiTapHOI TOIIOMOTIN;
(5) BukoHaHHA crelianbpHoro MmangaTy MKUYX mopo MITI Ta (6) 3nificHen-
Hs 3ara/IbHOTO IpaBa Ha T'yMaHiTapHY iHilliaTUBY.

1. BukoHaHH:aA QyHKUiiT cy6cTUTYTa 260 ONOBHEHH il
Bep>KaB-IIOKPOBUTENbOK

Y Tux BumajgKax, KoIuM CTOPOHM, IIO BOMIOTb, HE MOXKYTb IPUSHAYUTU
Oynb-AKMX fepaB-IokpoBuTenbok, MKYX gie sik 3aMiHHUK [ep)KaB-I10-
KPOBUTENbOK Ta BMKOHYBAaTH TyMaHiTapHi QYHKIII, MpusHaueHi I HUX
JKeneBcokumu kouBeHnisAMM 1949 poky Ta JomaTkoBuM mportokonom L'
Y Hux HalBaxMBilI QyHKIII, 3a3B1Yail, OJJHOYACHO IIPU3HAYAIOTLCA Jiep-
’KaBaM-TmokpoButenbkaM i MKUX. Hanpuknas, fep:kaBy-IIOKPOBUTENIbKI
ta MKYX MaioTph IIpaBo MpONOHYBATH CBOI ZOOPI MOCTYTY 1IO0 BCTAHOB-

1153 111, Cr. 81(1).
1154 KK I-II1, Cr. 10; )KK IV, Cr. 11; JIT I, Cr. 5(4).
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JIEHHS Ta BU3HAHHS TOCIITA/JIbHUX 30H i MicieBocTein!!'® i, HailromoBHiue,
BifiBiflyBaTM BilICPKOBOIIOJIOHEHMX Ta iHImMX 3axuiieHux oci6.'"® Ilpore,
Ha BifIMiHY Bifj lepkaB-ntokpoBuTenbok, MKYX Moyke fOITOMOrTH He uile
rpoMajsiHaM MeBHOI lep>KaBy, ajie i 6yAb-sAKMM 0cobaMm, SIKi 3aXMIIAI0ThC
JKeHeBcbKkMMM KOHBeHIiAMM 1949 poky, He3aeXHO Bifj IXHbOI Hal[iOHATIb-
HOCTI Ta IPUHAJIEKHOCTI [0 Ti€l 4 iHIIO0I CTOPOHYU KOH(QIIIKTY.

2. JJoctyn mo BilicbKOBONIOTOHEHNX Ta iHIINX 3aXMIIEHNX 0Ci6

MKYX crnif $03BOMUTY BiBifyBaTy BCi MicCIis Ta MPUMIIIEHHS, e MOXKYTb
yTpuMyBarucs BiiicbkoononoHeni.'™ Illo crocyerbes UMBUIBHUX 0OCi0, AKi
3aXMIIAI0TbCA BIIIOBiIHO 10 ONI0KeHDb YeTBepToi 7KeHeBCbKOI KOHBEHLIT,
to menerataM MKYX crify ;o3BonmuTH JOCTYN He Nuile 4O Miclb iHTepHY-
BaHHs Ta YTPUMAaHHA IIifi BapTOM0, a 1 1O OYIb-IKOTO MICIif, ie 3aXuieHi
0c061 MOXYTb IlepeOyBaTH, Ha BCiil TepUTOPII AeprKaBM, a TAKOXK Ha OKYIIO-
BaHMX Teputopisax.'* Mera 1{ux Bi3UTiB — 06’ €KTMBHO OL[{HUTU T'YMaHiTapHi
norpe6u BiBifaHMX ocib, koHTpOmoBaTK foTprMaHHA MITI y nmoBomkeH-
Hi 3 HMMU, a TaKOX, AKIIO BOHY OY/IM 1030aBJieHi BOJI, IepeKOHATHCS, 1110
YMOBI iX iHTepHYBaHHA 4M YTPMMAHHA IIifi BapTolo BipmosifaoTb MITIL
Ilnsa BukoHaHHA 1IbOTO 3aBHaHHsA MKYX nmoByHeH MaTy MOX/IUBICTD Bijlb-
HO 06Mparty MicIisl BifjBifaHHs, a [jeerary, siKi 3[i/iCHIOIOTh Bi3WUT, IIOBMHHI
MaTy MOX/IMBICTD IIOCIIIKYBAaTHCDh 0e3 CBilKiB 3 OYIb-AKUM BillcbKOBOIIO-
JIOHeHMM a60 iHIIOI 3aXMINEHOI 0co60I0 i 3ammcaTy IXHI OCOOMCTI maHi.
MKYX Tako)X Ma€ OTpMMATH JIO3Bi/1 Ha MOBTOPHIi Bi3UTH, OCKiIbKM BOHM
MAaIOTb BMpillla/ibHe 3HAYEHH JyI1 KOHTPOJIIO 32 YMOBaMH, B SIKUX Iepely-
BaIOTh 3aTpMMaHi Ta iHmi 3axuiieHi ocob6u. Hespakaroun Ha Te, 1o MKYX
3aBX/J [OBMHEH BPAXOBYBAaT HOTPeOM 6e3IeKM CTOPiH, IO BOIITD,
OCTaHHI He MOXYTb 3aboponaTi BinBigyBanna MKYX BiiicbKoBOIIOIOHE-
HUX 260 IHIINX 3aXWINEHMX OCib, a TAaKOX 0OMeXyBaTu IX TPUBAIICTH Ta
YaCTOTY, 32 BUHATKOM OKpeMMX Ta TMMYaCOBUX OOCTaBUH BilICbKOBOI He-
obxigHocTi.'"*’

Jep>kaBy, 10 BOIOIOTb, TAKOX 3000B’A3aHi MOJIETIINTI IPOLeC OTPUMAH-
HA IpaBa BiliICbKOBOIIOJIOHEHMX a60 iHmmx oci6, saxuienux JKeHeBChbKI-
MU KOHBeHIiAMM 1949 poky, Ha cminkyBaHHA 3 mpefAcTaBHMKamMyu MKYX
3a BJIaCHOIO iHII[iaTMBOI, IHAMBIAYaNbHO UM KOMEKTUBHO Uepe3 OOpaHux
npepcraBHuKIB. lle mpaBo MoOXKe 3[1ICHIOBATMCA IJIA Pi3HUX Lijell, TaKMX
sIK 3aIIUT HA JOIIOMOTY, OBiffOM/IeHHs 1po mopyuteHHss MITI un 6yzp-sxi

1155 KK I, Cr. 23; KK 1V, Cr. 14.

1156 us. Po3min I1.2.

1157 JKK I1II, Cr. 126.

1158 )KK IV, Crarri 76(6) Ta 143.

1159 XK II1, Cr. 126; )KK IV, Crarri 76(6) Ta 143.
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J. Torgovnik/Getty Images/ICRC

Piuxa Y6anri (Kouro), 2011 p. CriBpo6itarkn MKYX Ha nuisixy o Bomom6wm, fie im foBegeTbes
POSIONIMNTY HACIHHA MaHIOKM, CiTbChKOTOCIONAPCHKI 3HAPAIA i pubambebki cHACTI 110 Ipo-
rpami, 1110 3AifICHIOETbCA B iHTepecax mpubnusHo 100 Tuc. mofeit B patoni Jlikyama.

inmn ckapry, mpomosunii abo sammtu.'' Ha BifgMmiHy Bif mep)kaB-IOKpO-
BUTENbOK, KOTPi MOXXYTb Oflep>KyBaTi 3asBM JIMILE Bifl TPOMAJISAH [eprKas,
iHTepecH AKNX BOHY NOTOAVINCD TpefcTaBaAaT, MKUX Moxe oTpuMyBaTn
TIOBIJTOMJIEHHS BiJT 6y;[b-;11<1/1x oci6, saki saxumeHi YKeHeBCbKMMI KOHBEH-
uismu 1949 poxky. ITicas KOHTAaKTy 3 BiliCbKOBOIIOTOHEHMMM a0 iHIIMMM
saxuieHnmu ocobamy MKYX Moxxe IpuIHATY pillleHHS IPO HaJjaHHA Iy-
MaHiTapHOI ZOIIOMOTM Y BiANOBiAb Ha BUABJIEHI MoTpebu abo, y BUIAAKY
nopyueHb MITI, BXXUTK HaJe)XKHUX 3aXOMiB /IS 3aII00iraHHs MOJA/IbIINM
TIOPYIIEHHAM.

3. IleHTpanbHa areHNid 3 pO3MYKYy

Po6ora IleHTpabHOI areHIiii 3 po3InyKy TiCHO OB s13aHa 3 Bisutamu MKUX
IO BilICBKOBOIIOJIOHEHMX Ta IiHIIMX 3axmieHux oci6b. Manpar AreHuii
BMK/IafieHO B JKeHeBChKIX KOHBeHIiAX 1949 poky i MKUYX kepye itoro po-
60ror. OcHOBHA MeTa ATeHIIi II0/1ATae B TOMY, {00 PO3LIYKYBaTI 3HUK/INX
ocib, miteit 6e3 cympoBomy Ta Oymb-KOTo, XTO IepebyBa€ Iif KOHTpoIeM
IPOTUIIEKHOI CTOPOHU, iHYOPMYBATHU IXHIO Iep>KaBy MOXOIKEHH UM TPO-
MaJsIHCTBA, PO Miclie iX mepeOyBaHHs Ta BifHOBIIOBATH CiMeliHi 3B’sI3KH,
posipBaHi BirtHo0."®" Byab-sika indopmais, sika MOXKe JOIOMOITH ifjeH-

1160 JKK III, Cratti 78 Ta 81(4); KK IV, Crarti 30 Ta 104(3).
1161 JKK III, Cr. 123; JKK IV, Crarri 25, 136 Ta 140; [IIT I, CrarTi 33(3) Ta 78(3).
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TiiKyBaTH Ta BO33 €HATH JOAEN, AKi MOTPeOyI0Th 0COONIUBOrO 3aXUCTY,
361paeThest, 36epiraeTbcst B IEHTPaTi3oBaHiln 6asi JaHMX Ta HAJ[CMTAETHCS
AreHniero. ATeHIis OpraHi3oBye IMCTYBaHHA MK WieHaMMu CiM’i, Ko Ho-
PYLIYIOTbCA 3BMYAliHI 3ac00M KOMyHiKallil, IepeMillleHHs Ta penarpialiio
OKpeMux 0cib, a TAKOXX BO33 €fHAHHA OKpeMux cimeit. I1if 4ac BUKOHaHHs
I[MX 3aBJaHb ATeHIIifl MOXKe TaKOXX BMAABaTU IeBHI JOKYMEHTH, TaKi fAK
TrM4YacoBi mpoisui fokymenTt MKUX mist ocib 6e3 fOKyMeHTiB, 1110 IOCBif-
9yI0Th 0CO0Y Ta CBifJOLITBA IIPO IIOJIOH, TOCIITa/Ii3a1li0 Y/ CMEPTh KOJIMIITHIX
3aTPUMAHUX, BiJICbKOBOIIOJIOHEHUX 260 IHIMX 0cib, AKi MarOTh Ha Lie IpaBo.
AreH11is, 3a3BMYall, TiICHO CIIBIIPAIIO€ 3 HAl[iOHATbHMMM TOBAPUCTBaMMU; i
CTOPOHI, 1J0 BOIOIOTb, IOBMHHI MAaKCMMa/IbHO CIIPUATY Liil JiAIbHOCTI.

4. IymanitapHa gomomora

Jlep>aBu, 110 BOIOIOTH, i iep)KaBH, sAKi He 6epyTb y4acTb y 60OBUX AifX,
MAaloTh OCHOBHE 3000B’SI3aHHs [JO3BOJLATH 1 CHPUATU 3abe3leYeHHIO He-
yHnepepKeHoi T'yMaHiTapHOI JIONIOMOTM B pailoHaX, KOTPi 3HaXOJATbCA B

1162 Hespa)karoyyl Ha

MeXXaX IX TepUTOPia/IbHOTO KOHTPO/IIO Ta 110332 HIUM.
Te, 1m0 sKeHeBcbKi KoHBeHIil 1949 poky He HajfaloTb MKYX BuHATKOBUI
MaHJaT Ha 3a0e3leyeHHs IyMaHITapHOI JOIIOMOTIH, JIOTO PaBO Ha JOCTYII
IO XXepTB 36p0oiTHOr0 KOHQIIKTY, 1110 BUIUTMBAE 3 MKHAPOLHNUX JOTOBOPIB,
Iae opraHisanii yHiKanbHy MO3UIiI0 3 I[bOro HOINIARY. Y KoHBeHIifAX 4iTKO
3a3Ha4eHo, 1o, Hanpukaaa, MKYX moxxe HajlaBaTy ryMaHITapHY [[OIIOMO-
1163 1110 opranisanii
Moxke 6yTU JOPY4YeHO TPaHCIOPTYBaTK IyMaHITapHy gomomory,''** i mpo ii
IIPeCTaBHMKI MOXXYTh KOHTPOJIIOBATH PO3MOAIT Takoi gomoMorn.''®* fkiio

I'y BiJICbKOBOIIOJIOHEH)M Ta iHIIVM 3aXUIEHUM ocobawm,

BilicbKOBa HeOOXifHICTh ab0 iHINI BaXK/IMBI MipKyBaHHs Oe3IeKV BUMara-
10T OOMEXXeHb I[OJ0 KiITBKOCTI a60 YaCTOTY TaKMX BiffBAHTXXEHD, TO PO
Ie Ha/IeKHNM YMHOM HOBUHHO 6yTu mosigomneHo MKYX, ! a itoro «oco-
611BuI1 CTaTyC y Lilk C(bepi IIOBMHEH IIOBCAKYACHO BUM3HABATICA 11 IIAHyBa-
17 Omke, B igeani, cnig nependauntyu Bukaodenns it MKUX mono
00OMe>KeHb, 1[0 MOKTAfAITHCA Ha AisUIbHICTh TOBapyUCTB 3 HaJJAHHSA [JOIO-

TUCA»

Mory, abo, IoHaMeHIIIe, 3pOOUTI OCTAHHBOIO OpraHisallie, 10 SKol BOHN

3aCTOCOBYIOTbCA. %

1162 KK IV, Cr. 23; AIT I, Cr. 70(2); AIT 11, Cr. 18(2); puB. Takox DraBy 6.IV.

1163 KK III, Cr. 125; ) KK IV, Crarti 59 Ta 142.

1164 )KK III, Cr. 75; )KK IV, Cr. 111.

1165 )KK III, Cr. 73(3); )KK IV, Crarri 61 ta 109(3).

1166 KK IV, Cr. 108(2).

1167 KK 11, Cr. 125(3); JKK IV, Cr. 142(3).

1168 ].S. Pictet (ed.), Commentary on the Third Geneva Convention, op. cit. (note 492), p. 601.
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5. IIpaBoBa 6a3a cnenianbHoro Mmangaty MKUX crocosno MI'TI

Bcecsitbo BuszHana ponb MKYX sax «xpanutens MITI» nuiie KopoTko
sragyerbcsa B JKeHeBChbKUX KOHBeHIiAX 1949 poky Ta JlomatkoBoMy mpo-
Tokori 1. 3posymisno, 1m0 meBHO0 MipoI, I POIb MOXKe PO3ITIAFATHUCA K
HeoueBMJHA YacTuHa jisyibHocTi MKYX 3a onepaniliHuM MaHgaTOM Ha Jj0-
IOMOTY 3axMiieHuM ocobaM. 3 orsany Ha Te, mo MKUX noginse 6araro 3
IMX 3aBJaHb 3 iHIIMMIY OpraHisalisaMu abo fep)KaBaMU-TIOKPOBUTENbKAMI,
MOYX/IVIBO, Oi/IbII IIPaBUIBHO Oy/e CTBEPIKYBATH, IO iCTOPUIHO, 3aMiCTh
TOTO, 1106 Oy TI ITepenycimM BU3HaIeHOIO ¥ goroBipuomy MI'TI, mpaBoBa 6asa
creniaTbHOTO MaHJaTy opraHisanii B koHTekcTi MI'TI posBmBamacs 3a gomo-
MOTOX TPUBAJIOI i €MHOI eP>KaBHOI IIPAKTUKMN.

Hampukmag, po6ora MKYX 3 mifroToBKM Ta COpMsSHHs PO3POOTEHHIO i
npuitHATTIO JKeHeBCcbKMX KOHBeHILiNn 1864, 1906, 1929 Tta 1949 pp., a Takox
TpboX [loflaTKOBUX IPOTOKOMIB 0 HuX 1977 Ta 2005 pp. He Mala OYeBUITHOL
npaBoBoi 6a3nu y gorosipaomy MITI. JomatkoBi mpotoxomy 1977 poxy mmiie
nepenbavaoTh, o IBeiinapis — K gemo3uTapiit — TOBMHHA KOHCY/IBTYBaTH-
s He JIMIIE 3 IHIIMMMY Jlep>KaBaMM-YI9acHUIAMY, a it 3 MKUX, nepen tum, 5K
CK/IMKATU KOH(EPEeHIIiIo I pO3IJIANY 3allpOIIOHOBAHMX IIOIPABOK IO TeK-
cry."'® Takox, kpim onucy MKYX sk HelfTpa/IbHOTO Ta HeyIIepemKeHOro Iy-
MaHiTapHOro oprany, y goropipuomy MI'TI Hemae Busnadennss MKYX modus
operandi wopo momnpenHs ta po3Butky MITI. Hatomicts modus operandi
OpraHisanil IOCTYIIOBO PO3BUBAETCA Y>Ke NMPOTAroM IoHaf 150 pokis, crm-
PalounCh Ha CBOIO BJIACHY NPAKTUKY Ta HOCBIJI IepyKaB, 1110 BOIOKOTD.

CroropHi, 3Buyarso, ¢yukuis MKUX sk xpaunrtens MI'TI 4iTko BI3HAETD-
ca B CraryTi PyXy — 1oKyMeHTi, TpUITHATOMY He iIlle KOMIIOHEHTaMu Pyxy,
a i1 ycima fiepxxaBamy, mo 6epyTh yuacTs y JKeHeBChbKUX KOHBeHIisx 1949
POKY, SIKUII y TaKuil CIOCi6 HajaB iif KBasiyHiBepcabHy JeriTMMHICTD.'!7

3okpema, CraryT Hasae MKUX ocobnuBuit MaHpart:
o  Ha PO3’sICHEHHS Ta moummpeHHs 3HaHb mpo MITI i migrotoBky
Oy/nb-5IKOTO JI0T0 PO3BUTKY;

e  Ha BUKOHAHHA 3aBJlaHb, OK/Ia/IEHUX Ha HbOTO BifimoBifHO 1o JKe-
HEBCbKMX KOHBeHIIill 1949 poky, po6oTy Hajj HaJIeXHUM 3aCTO-

1169 IT1 1, Cr. 97; IILII, Cr. 24.

1170 CraryT Pyxy 6yB npuitHaTnit Ha 25-iit MixxnapopHiit kondepenii Yepsoxoro Xpecra Ta
Yepsonoro ITiBmicsiis 1986 poky (146 sep>xaB-y4acHuip). Bid srogom 6yB meperisHy Tuit
i, y Takwmit crocib, de facto cxsaneHnii epxxaBamm-ydacHuiAMy YKeHeBCbKIX KOHBEHILI,
KOTPpi 6y/u IpucyTHI Ha MDKHApOAHNX KOoHpepeHwLisnx 1995 poky (176 sep)kaB-y4acHUILIb)
Ta 2006 poky (185 meprxaB-y4acHuib) BifmosigHo. Ha 11iit mizcTaBi MoXHa CTBepXyBa-
i, mo CraryTt PyxXy orpumaB Malike yHiBepca/lbHe CXBa/IeHHS IeP)KaB.
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cyBanussM MI'TI y 36poitHix KOH(IIKTax Ta IPUITHATTS O YBaru
Oyb-AKUX CKapr Ha IiJcTaBl MOX/IMBUX HOPYLIEHb IIbOTO IIPaBa;

o Ha 3a6esledeHHsI 3aXICTy Ta HOMOMOIM BilICBKOBUM Ta I[MBi/Ib-
HUM >KepTBaM 30pOIHMX KOH(]IIIKTiB;

e  HaKepyBaHHA LleHTpa/IbHOIO areHIi€I0 3 PO3IIYKY;

e Ha CHiBIpaIjio 3 HalliOHA/IbHUMY TOBapUCTBAMU 3 TAKUX IIUTaHb,
sIK TATOTOBKA [{0 30pOITHOr0 KOH(IIKTY, CIPUSHHS [I0Basi, 3Mi-
IJHeHH: Ta copuAHHA parudikanii JKeHeBcbkyx KoHBeHIIN 1949
poKy i moumpennsa MITL.!"
MKYX TakoX HaMaraerbcs 3abesIednTy, 00 Y KOXHOMY KOHTEKCTi
BM3HABA/INCSA iCHYI0Ui IpaBa, mpuBinel Ta pobodi mpouenypu depes yKia-
neHHs yropu npo craryc MKYX i jioro peneranii Ta MeMOpaHAyMiB IIpoO
B3aEMOPO3YMiHHA.

— Indopmauito npo ponb ta ¢pyukuionysanss MKYX sk «xpaHuTens
MITI» pus. y I'masi 8.I1I Huoxye.

6. 3aranpHe mIpaBo r'yMaHiTapHOI iHilliaTUBK

Oxpim rymanitapHux ¢yHkuin, cnerniaapao gopydernx MKYX mst saxu-
CTy Ta HaJaHHA JIONIOMOTH >KepTBaM KOH(KTiB, YKeHeBcbki KOHBeHIil
1949 poky Ta JlomaTkoBMii mpoTOKON I Tako>XX HafalOTh OpraHisallii IeBHY
IpaBoOBY 06asy, AKa JO3BOIAE il «3fiiicHIOBaTH 6y/b-AKY iHIIY TyMaHiTap-
HY Jis/IbHICTD Ha KOPMCTD TaKMX JKE€PTB 32 3TOOI0 3aiHTepeCOBAHUX CTOPiH
KOHQMIKTY»"'”? i MATBEPIKYE, 1[0 HOMOXKEHHSI [IUX TOKYMEHTIB He MOXYTb
TAYMaYUTHUCA AK TaKi, [0 CTBOPIOIOTD MepemKkofy A gisnbHocTi MKYX i3
3aXICTY Ta HafjaHHs JOIoOMOru."'”? Y MbKHapomHUX 36poitHNX KOHIiKTax
crijipHa CTATTS 3 mepenbadae, M0 «HeylepeykeHa ryMaHiTapHa opraHisa-
i, Taka Ak Mixnapopguuit Komiter YepBoHoro Xpecra, Mo)ke 3aIpoIio-
HYBaTy CBOI HOCTYTY CTOpOHaM KOHDIKTy» ', I]e o3Havae, mo JKeHeBcbKi
KOHBeHIIil Ta JlofaTKOBi TPOTOKOMN 10 HUX 3anuiIaTb 3a MKUX npuituAT-
TS pillleHHs I[Of0 TOTO, SKi TyMaHITapHi 3aX0fy BiH BBa)Ka€ HaNOiIbII 1O-
LIIBHUMI B KOHKPETHIiT curyanii. Xoda gep>kaBy-y4acHNI He 30008’ s13aHi
npuiMaTy 6yab-AKi Mpono3uuii mpo HajlaHHA MOCIYT, npepcrasneni MKYX
3a BJIACHOIO iHII[iaTMBOI0, BOHM HE MOXYTb PO3IJIA/IATH iX AK HENeriTMMHE
BTPy4aHH i, IpMHaMHI, TOBMHH] iX OTpyMaty Ta JOOPOCOBICHO PUITHATY

1171 Craryr Pyxy, Cr. 5.

1172 A1 1, Cr. 81(1).

1173 XK I-II1, Cr. 9; J)KK 1V, Cr. 10.

1174 )KK I-1V, Cr. 3(2); gus. Takox IITII, Cr. 18.
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mo yBarm.'"”” ITig gac 36poitHNxX KOHQJIKTIB, 3apa3 i B MUHY/IOMY, BU3HAHHS
mpaBa ryMaHiTapHoi ininjarusy MKYX samxan 6y10 OZHUM 3 OPUAMIHUX
K/IIOYOBMX €/IEMEHTIB JIOTO OllepaliiHMX JIiil Ta JI0r0 Aif/IbHOCTI 1I0fI0 II0-
mupeHHs i 3sminHenHs MITL7

CraryT Pyxy Takox nepegnbauae, o MKUYX «Moxxe BuCTyHaTH 3 Oy/b-AKOIO
TyMaHITapHOIO iHilliaTMBOIO, 11O BifIIOBiJjA€ JIOr0 POl SIK BUHATKOBO Hei-
Tpa/IbHOI i He3aJIeXKHOI OpraHisallii Ta IOCepeJHIKa, a TAKOXK MOXKE POSITIA-
mary Oyab-siKe NMUTAHHS, LIO BMMArae posI/IALy TaKOK OpraHisaiieion»'”.
Ortxe, npaso MKYX Ha rymanitapHy iHil[iaTMBy IIOMMPIOETbCA HE JIMIIE HA
curyanii 36poitHuX KOHQIIKTIB, ajle i Ha BHYTPIIIHbOJEP)KaBHi 3aBOPYIIICH-
Hs Ta HAIIPY>KEHICTb, @ TAKOXK Ha iHIII cUTyalil, AKi BUMararwTb I'yMaHiTapHOI
misnpHOCTi. PaKTH4HO, HaBiTh Tam, fie MI'TI He 3acTocoByeTbCsa, MKUX Moske
3aNpPOIIOHYBATH CBOI IIOCTYTH YPAZIaM, i BOJHOYAC 15 IPOIO3NILis He IPUPIB-
HIOBATMMETHCA [0 BTPYYaHHsA y BHYTPIlLlHI CITPaBy BifITOBiHOI IepKaB.

Hisnatucs 6inpure (IIpaBoBa ocHoBa gissmpHOCcTi MKYX) 1178

“The future of humanitarian action,” IRRC, Vol. 93, No. 884, December 2011.

“The ICRC’s Mandate and Mission,” webpage, ICRC. Joctym 3a mocu-
JTAHHAM: https://www.icrc.org/eng/who-we-are/mandate/overview-icrc-
mandate-mission.htm. Takoxx pociiicbkoro MoBoto: https://www.icrc.org/ru/
who-we-are/mandate

SAx 3axon 3axuwace nio yac eitinu?

Hokxyment Ne 31, Craryr MixHapopHoro pyxy Yepsonoro XpecTa i
Yepsonoro IliBmicans (pocificbkoro MoBoo JJokymeHT Ne 20).

HoxymenTt Ne 32, CeBitbcbKuIt FOrOBip (POCiitcbko MOBOO JokyMeHT Ne 30).

Hoxyment Ne 34, MKYX, Ciyx6a 3 po3uryky (pociiicbkoxo MoBoo JJoky-
MeHT Ne 21).

Hoxyment Ne 39, MKYX, 3axmcT >xepTB BiitHU (pOCiiicbKOI0 MOBO0O JJoKy-
MeHT Ne 26).

Hoxyment Ne 40, MKYX, ITomiTuka 3axmcry.
Copasa Ne 41, MKYX, IToniTuka cnpusaHHS.

1175 BileHcbKa KOHBEHIIiA IIPO IPABO MXKHAPOAHMX JjoroBopis, Cr. 31.
1176 qus. Po3min I11.4.
1177 CraryT Pyxy, Cr. 5(3).

1178 Yci moxyment MKYX mocTynHi 3a mocumaHHAM: Www.icrc.org


http://www.icrc.org/
http://www.icrc.org/eng/resources/international-review/review-884/review-884-all.pdf
https://www.icrc.org/eng/who-we-are/mandate/overview-icrc-mandate-mission.htm
https://www.icrc.org/eng/who-we-are/mandate/overview-icrc-mandate-mission.htm
https://www.icrc.org/ru/who-we-are/mandate
https://www.icrc.org/ru/who-we-are/mandate
https://casebook.icrc.org/case-study/statutes-international-red-cross-and-red-crescent-movement
https://casebook.icrc.org/case-study/statutes-international-red-cross-and-red-crescent-movement
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/seville-agreement
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icrc-tracing-service
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icrc-protection-war-victims
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/icrc-protection-policy
https://casebook.icrc.org/case-study/icrc-assistance-policy
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ITI. MKYX AK «XPAHUTEJIb MI'TI»

Crnpusmoun noupenHio nosaru go MITI, BignosigHO [0 710T0 HIMPOKOTO
MaHJATy Ta poji B KOHTEKCTi forosipnoro MITI rta Cratyry Pyxy, MKYX,
(aKTUYHO, TOTPUMYETbCSA TPUCTOPOHHBOTrO mifxony. Ilo-mepire, mpeBeH-
tuBHa crpareris MKYX mae Ha Meri 3anob6iranns mopyumenusam MITI ge-
pes 10ro oneparuBHy IPUCYTHICTb HA MICLAX, JIOTO PErylsapHi 3BepHEHHSA
3 METOI0 HarajlaT¥ CTOpPOHaM, IO BOIOIOTB, PO X 3060B’A3aHHA 3a MITI
Ta AKOMOTa IIupIie momypeHHa sHaub npo MITI. ITo-ppyre, axkuo MKYX
nisHaeTbcA npo nopymenHa MITI, Bin BXX1UBa€ BCiX MOXXIMBUX 3aXOJiB I
iX IpUNVHEHHA Ta 3al00iraHHA IOBTOPEHHIO TaKUX IOpylIeHb. [lo-Tpere,
MKYX spiifcHI0O€ OCTIliHI 3ycWUINA, CIPAMOBaHi Ha YTBEPJPKEHHA Ta 3Mi-
naenHsa MITI g Toro, mo6 rapaHTyBaTH, 1O I BaXK/IMBA Taaysb IIpaBa
IIPOZIOBXXYE aleKBATHO TIyMAUUTICA Ta afJalITyBaTHCA 3 ypaXyBaHHAM €BO-
JIOLIITHOTO PO3BUTKY BefleHHs 60MOBUX [ill.

1. MeMopaHAyMU, AKi HAPABIAKTHCA CTOPOHAM, IO BOIOIOTH
(rappels du droit)

Ha movatky 6yab-sxoro 36poitHOro KoH(IKTYy abo KoM 3[a€TbCs, IO
movaToK 601oBuX Al ctae HemmHydrM, MKYX Haragye koxHiit cTOpoHi
mpo ix 30608’ s3annsa 3a MI'TL. ¥V Bunanky 3 gepskaBamu MKYX, sasBudaii,
Hapcwlae odiliiini MeMOpaHIyMM BiIIIOBiTHUM ypaAnaM (rappels du droit), a
IO MeBHMX OPraHi30BaHNX 30pOJHNUX IPYII YaCOM Kpallle 3BEpHYTUCDH Yepes
npec-perni3 abo 6esnocepenHio 3ycTpid. Y MeMOpaHAyMax MiCTUTbCS Hara-
TyBaHHA IIPO 3aCTOCOBHI HopMmu Ta npuHIMny MITI, 1o perymooTh BefeH-
Hs 6OITOBUX Jiif Ta 3aXMCT 0cib mify KOHTpoIeM cynpoTuBHMKa. Ha jomgaTox
no HampabneHHs MeMopaHaymy MKYX Hamaraerbca posmodaryu ABOCTO-
POHHII1 [{ia/I0T 3 KOXKHOIO 31 CTOPIH, 110 BOIOKOTD, /1A 3a0e3I1eYeHH JOCTYILy
IO 3aXMIIEHNX 0Cib, a TAKOXK [0 00’ €KTIB, [J03BOIIB Ta rapaHTiil, HEOOXiTHIX
IIJISL IOT'O [AisITBHOCTI.

Hampuxknap, 23 Bepecua 1980 poky, 4epes neHb Mic/IA TOro, K Ipak Hamas
Ha Icmamcpky Pecriy6riky Ipan, MKUYX HaragaB cTOpoHaM, 1110 BOIOIOTb, IIPO
ix 3060B’s13aHHs 3a JKeHeBChbKMIMM KOHBEHIIisIMY; i 26 BepecHs opraHisaris
oTpMMasa [03Bin HampaButu feneratiB B Ipax. [TogibHuM 4nHOM, 5K Tinb-
ku Tenepanpunit cekperap HATO Xas’ep ConaHa caHKI[iOHYBaB BiliCbKOBI
#ii koamiuii mporu Corosuoi Pecriy6rmiku FOrocmasii B 1999 poui, MKUX
HampaBuB AUIUIOMaTNIHY HOTY o HATO Ta 1i mepxaB-y4acHNUIIb, a TAKOXK
IOTOC/IaBChKill B1afii, HaragaBum iM npo 30608’ 13anus 3a MITL. Y pasi He-
00XiTHOCTI Ha Taki MeMOpPAHAYMM MOXKHa ITOCHJIATHCH Iif Yac 36pOilHOrO
KOHQIIKTY a60 HAaIPaB/IATH IX lep>KaBaM, SKi BCTYHIAOTh B KOHQJIIKT Mi3Hi-
nre. Hanpuxan, 2 cepnaa 1990 poky — TOro camoro fgH#, KOy ipakcbKi Bili-
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coka Broprnucs B Kyseiir, - MKUX Harajas yqacHuKaM KOHQIKTY Ipo ix
000B 130K OOTPUMYBATICA IIO/IOKEHD JKeneBchKuX KOHBEHIIiI, a 23 cepi-
HA 0QiLiiiHO 3BepHYBCA [0 ipaKChKOI BIaiU 3 IPOXAHHAM JHO3BOIUTY JIOMY
3[IiJICHIOBATH BJIACHY JiANbHICTb 3a CBOIM MaH/IaTOM B Ipaky Ta Ha OKyTIO-
BaHill Tepuropii Kyseiity. ¥ rpynni 1990 poky, Konmu BilicbkoBe BTpy4aH-
HA MDKHapopHOI Koailii sgaBamoca HemuHy4dnM, MKYX Hanpasus «Me-
MOPAHJYM IIPO 3aCTOCOBHICTh MiXKHAPOJHOIO I'yMaHITapHOTO MpaBa» ycim
Iep>kaBaM-y4JacHUIAM JKeHeBCbKIX KOHBeHIIN 1949 poky.''” MemopaHnpgy-
MU, HallpaBjIeHi CTOPOHaM, IO BOIOIOTD, Iifi Yac 30pOtHOro KOHQJIKTY un
BiJicbKOBOI OKyTMaLil He MOBMHHI 6TV HACTI/IBKY 5K BCEOCSIKHMM, AK Ti, IO
HAIPAB/IAIUCH CIIOYATKY, i MOXXYTb 30CEPEAUTICh HAa KOHKPETHUX IUTAH-
HAX, 110 CIPUYMHAITH 3aHerokoeHHss MKYX. Hanpukiaz, micns apabo-is-
painbcbkoi BiitHu 1967 poxy MKYX perynapHo Haragysas Ispaimo mpo
itoro 30608 s3anHst 3a MI'TI mjofj0 Hace/IeHHsI HA OKYIIOBAHII I1A/IECTUHCh-
Kill TepUTOPII, IPUAIIAYM OCHOBHY YBary B MEMOPaHAyMax TUM CIIOCTepe-
JKEHHM, sAKi Oymu 3po6yeHi 110To femeraTaMmy Ha MiCLIsX.

2. Modus operandiy BignoBigp Ha mopymenHs MI'TI

Sk tinpku MKYX ycBigomiioe, mo nopyurenas MITI 6y7o 3piiicHeHo, a60
IO TaKi MOPYIIeHHs € HOCTIHNMIU 460 HEMUHYYMMI, BiH BXK/BAE HA/IEX-
HIX 3aXOfiB [/Ist 3a106iraHHs a60 IPUNMHEHHS TaKUX fill Ta 3abe3nevYeHHs
TOTO, 1100 BOHU He IOBTOPIOBAINCS Y MAlOyTHbOMY. 3a/IEKHO Biff Xapak-
Tepy Ta CTYIIEeHs IOPYLIEeHb, BifINIOBiHI KPOKM 3MiJICHIOIOTbCA Ha PisHUX
iepapxiuyHMX piBHAX Ta BUKOPUCTOBYIOTbCA pi3Hi Metomm. Modus operandi
MKYX y 11pomy HampsiMi 6YB BUCBIT/IeHMI B IEPeNiKy iHCTUTYL{ITHUX [OK-
TPUH, 10 MaOThb Ha3By «/lisnpHicTh MiKHapogHOro Komirery YepBoHOro
Xpecra y pasi mopyireHb MXHAPOJZHOTO FyMaHITapHOTo Ipasa abo iHmmx

OCHOBHVX HOPM 3aXICTY 0Cib y cuTyarjisfx Hacunbctaar. %

(a) OcHoBHMII crioci6 fii: ZBOCTOPOHHI Ta KOHDigeHIiTHI
iHTepBenuil
Metop po6ot MKUX, KoMy Hafla€ThCs Haitbiblla epeBara, rnepegdadae
IBOCTOPOHHII Ta KOH(IZEeHIIHWIT Fia/IoT 31 CTOPOHAMIA, 11J0 BOIOIOTb, AKIIIO
11e MO>KJIMBO, «BijJj HAITHVDKYOTO [0 HaliBuioro piBHA». Hacammnepen, MKYX
BCTAQHOBJIIOE 3B 30K i3 3aI]iKaB/IEHOI0 CTOPOHOIO0 KOHQJIIKTY, AKIIIO 1Ie MOX-
JIMBO, Ha iEpapXiYHOMY PiBHi, SIKuUIT 6€3M0CepeHbO Hece BifMOBiAaNbHICTD

1179 MKYX, «MemopaHnsiym 1mpo 3actocoBHictb MITI», 14 rpynua 1990 poky. Ilepesunano y
MDKYX, T. 280, 1991, c. 24.

1180 MKYX, «[JisanpHicTs MixHapognoro Komitety YepBonoro XpecTa y pasi HopyIeHb Mix-
HapOJJHOTO TyMaHITapHOTo IpaBa ab0 iHIIMX OCHOBHMX HOPM 3aXMCTy OCi6 y cuTyamuisx
HacuabcTBar», MKYX, T. 87, Ne 858, uepsenn 2005, c. 393-400.
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3a nopymeHHs. OCHOBHa MeTa — 3abe3meunty, w06 0cobu, BigmoBifanpHi
3a nopymenHa MITI, ycifommioBanyu cBoi Mi>kHapojHi 3000B’s3aHHA Ta
HepeKOHAT! iX BXXMUTY HeoOXi[HMX 3aXOfiiB /A IONepeKeHH TaKUX II0-
pyleHs y MaitbyTHpOMY. 711 TOro, 106 Taki HBOCTOPOHHI iHTepBeHii
mocaru ycnixy, MKUX moBrHeH gmisTu 3 abCOMIOTHOI HE3aIeXKHICTIO Ta
mosiporo. Ile o3Hauae, 110 opraHisaiis He MOXXe OpaTu y4acTb y KOH(IiKTI
a60 aycKpuMiHyBaTu 6y/b-AKy IPYIly )kepTB. BoHa moBuHHa 0y 111 a6COMIOT-
HO HeJTPa/IbHOIO Ta HeyIlepeMKEeHO. [HIMM K/II0YOBUM acleKTOM modus
operandi MKUX e xoH}ifeHUiHICTh [BOCTOPOHHBOTIO AiaJIOTy Ta CIIOCTe-
pexens. Toit ¢axt, mo MKUX migTpumye Takmit miamor, BifiBifye miciis
TPUMAHHS TIif BapTOI ab0 3[1MCHIOE iHINI 3aXOAY I[OR0 HaZaHHS HOIOM-
oru >kepTBaM 36poitHOro KOH(IIKTY, He € KoH(pifeHiiTHO0 iHdOopMaliE.
OpHak 3MicT iBocTOpoHHbOTO Aianory MKYX i3 cropoHamn, 110 BOKIOTD,
Ta CHOCTEPEXeHH:, 3poOJIeHi JIoro meseraTaMy Iifi 4ac BUKOHAHHSA CBOEI
poboru, € cyBopo KoHdinenuiitHumu. IIpocrinte kaxyun, MKUX ny6aiuno
3asBIIAIE TIPO Te, U40 6iH POOUMD, aJle He TIPO Te, W40 BiH bauumo.

Xoya KOH}ITEeHLIHICTh He € OFHMM 13 ceMy OCHOBHVIX IIPMHIINIIIB, IO pe-
rymoTh AisibHicTs MKUX, '8! Bayk/uBicTh 11pOT0 MiAXOAY JO yMaHiTap-
Hoi micii MKYX He Mosxe 6yTI iepeoriinero. CTOpPOHI, 1110 BOIOIOTb, PIKO
Hagatorb MKYX 6e3nepernkofHmit JOCTYII 10 3aTPUMaHUX ab0 {HIINX ypas-
7MBUX 0¢i6, ab0 JO3BOMAIOTH JIOTO AeerataM 36mpary CyBopo KoH(ifeH-
LirHy iHpopManiio, KO BOHY He MOKYTb OYTM BIIEBHEH, 1[0 OpraHisanis
He Oyzie minuTucs 3i0paHoio Helo iHpOpMalli€lo i3 IPOMaChKICTIO, 30KpeMa
mozpo nopyumenb MITI. Kpim Toro, HaBiTh HaliMeHIlIa Iifo3pa, L]0 Jienera-
™ MKYX, ski 36upaiorh Taky iHdopMalito, MOXYTb 0COOMCTO CBITIUTI
opoty 0ci6, M0 BYMHWINM LMBiIbHI a0 KpMMiHANbHI IIPABOMOPYIIEHHS,
MOXKe Cepii03HO IIOCTAaBIUTH I1ijj 3arpoay 6esmexy npanisHukis MKUX. Tomy
B 1999 poui MKTIO Bupimms, mo crniBpo6iTHuku MKYX MoxyTb BigMOBHU-
TUCH CBifYMTH y KpUMiHanbHUX crnpasax. et npusineit imynitery Bifroni
nowmuproerscst Ha MKYX sk opranisaniro ta odiniitno BKmoyenuit fo Ilpo-
LecyalpHMX HOpM MiKHapogHOro KpumiHaapHOro cygmy.''*? HartgacTimre
KOH(QIeHIIITHICTD CTy)KUTh IHTepecaM sIK CTOPOHM, LI0 BOIOE, TaK i XXepTB,
0CO6/INBO SIKIIO HA3BM OKPEMIUX CIIPaB (QIrypyroTh y 3BiTax 4i iHIINX JOKY-
MeHTax. Omxe, MKYX saxinkae cTopoHM KOHQIKTY He ITOLIIMPIOBATY 3MiCT
CBOTO IBOCTOPOHHDBOTO JIia/IoTy, 30KpeMa, 3BiTiB MKUX npo crocrepexen-
H, 3po0sIeHi i yac BiIBiAMH MiCIlb TPYMAaHHS IiJl BAPTOO 4N IHIIOL isA/b-
HOCTI 3 HaJjaHHS JTOMOMOTH 3axuineHnM ocobam. ¥V xoxxkHomy 3BiTi MKUYX
HAroJIONIyE, 110 JOr0 3MiCT CYBOPO KOH(MIIEHIIITHWIT, 1[0 BiH IIPU3HAYEHNIT
BMHATKOBO /I OPraHiB, JO AKMUX a/ipeCcOBaHO 3BiT, i 1O Hi 3BIT 3arajaoM,

1181 Ius. Po3min 1.3.

1182 MKTIO, IIpoxypop npomu Cumuua ma in., Pimenns Cynosoi nanaru, 17 mumus 1999 poxy;
TIpouecyanbHi HOpME MibKHapOAHOTO KpUMiHaIBHOTO cyny, Ct. 73(4).



OCOBJIMBA POJIb MKYX

365

Hi OyIb-AKa JI0ro YacTMHa He Moyke OyT) pO3ro/olleHa TpeTiM 0cobam abo
rpOMajCbKOCTI. SIKIO OKpeMi YaCTMHU TaKoro 3BiTy OyAyTb ONPUIIOfHEH]
OpTaHOM, IKOMY TaKMil 3BiT ajjpecyBaBCs, HAPUK/IAJ, 3 METOI BIUIMHYTH
Ha TPOMAJICbKy AYMKY 1jono poTpuManHA HuM MITI, MKUYX sannmae 3a
c00010 ITPaBo OMyOIIKyBaTy OBHMIT 3MICT IIbOTO 3BIiTY 3 METOIO 3arobiraH-
Hs1 HETOYHOCT] @00 HETOBHOTH TIYMaueHHsI CBOIX CIIOCTEPEXXEHDb Ta PEKO-
MeHJaIin.

(6) domomikHi MeTOmM TiAMBHOCTI

[Monitnka xoudigiitHocTi gBOCTOpOoHHbOrO Aianory MKYX e Bubopowm,
SKWIT He € 000B’SI3KOBMM 4u 6e3yMOBHMM. [IpUIIyCKa€eThCs, 1[0 BiAMOBIAHI
OpraHiu BIafu T06POCOBICHO 3000B’A3yI0TbCSI HAIEXXHUM YMHOM POSIILIHY-
i1 3ayBakeHHss MKYX, iforo criocTepexxeHHs Ta peKOMeHallil oo 3abes-
nedeHHA forpuMaHHAa MITI. fIxmio Taki opranu BigBepTO BiIMOBIAITbHCA
cnisnpamoBatu 3 MKYX, opranisanisd, sassuyaii, mijHiMae cBill gBocTO-
POHHIIT Ta KOH(DiFeHIIIHMII fialor Ha HACTYIHMII piBeHb B MeXKaX BiliChb-
KOBOI 260 agMiHICTPaTUBHOI CTPYKTYPU BifLIOBifHOI fep>kaBu Uit 30 pOITHOI
rpymu. SIkmo aBoctoponHi Ta koH(igeHuini 3asBu MKYX Ha Bcix Bin-
HOBiHMX i€papXivYHMX PiBHIX He 3MOXXYTb 3aIOOIITH IIOJA/IBIINM IIOPY-
meHHAM MITI, i AKo HeMae mepcneKTMBM MofinmeHHA cutyanii, MKYX
MO>Ke TIPUIHATH PillleHHA 3aCTOCYBaTy HU3KY JJOLATKOBUX 3aXOfiB.

Iymanimapua mo6inizauis

Sk mepumit xpoxk MKUYX Moyxe BUPIINTU «POSMIMPUTH KOO KOHQifmeH-
niftHOCTI» Ta mopinmuTuch iHpopMalioo mpo Bci abo mesiki pedi, sKi ioro
TypOyIOTh (3HOBY K TaKy 3a YMOBM B3aeMHOI KOH(DifeHI[ITHOCTI) 3 ypsiza-
MM TpeTiX KpaiH, MDKHApOXHMMH ab0 perioHaJbHMMY OpraHizaiisMn abo
oKkpeMuMy ocobamu, AKi MOXYTb ITOBIUIMBATK Ha Jii BifmoBifHOI cTOpO-
HY, 10 Booe. Taka KoHdifeHLiliHa rymMaHiTapHa MoOii3anis cupsAMoBaHa,
HepefyciM, Ha JepXKaBl, i IPYHTYeTbCA Ha 1X MDKHapOZHOMY 3000B’13aHH]
37iIICHIOBATY HATUCK Ha CTOPOHY, IO BOIOE, «UIA 3a0e3MeUeHHs TOTPUMaH-
Hs» MITI 3a 6yzp-s1Kux 06CTaBMH Ta YHUKATU 3a0XOYEHHSI, MATPUMKI U1
inmoro cnpuaHHA nopymenHaMm MITL"® Xoua MKYX moxxe 3aiiMaTincs
TaKOI0 I'yMaHiTapHOI0 Mo6ini3auiero, BiH He Jae peKOMeHAAIill CTOCOBHO
3aXOJiB, AKMX IIOBMHHI BXXMBATHU JepXaBy, OpraHizanii uu okpemi ocobu.

IIy6niuna dexnapauis npo axkicmo kongioeHuyiiinozo, 060cmMoOPOHHBO20
dianozy

MKYX Takosx Moxke IPUIHATH pillleHHs ITy6/IiYHO BUCTIOBUTY CBOI 3aHEIO-
KOEHHSI 100 AKOCTI KOH(DiAEHIIiIITHOTO, FBOCTOPOHHBOTO Aia/IOry i3 CTOPO-

1183 JIus. I'maBy 7, Pospinu III.1. Ta IV.2.
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HOI0 KOHQUIIKTY a60 SIKOCTI BifjIIOBizi Ha CBOI peKOMEH/ALIII III0/J0 KOHKPET-
HOI Ir'yMaHiTapHOI Ipo6ieMy, xo4a i 6e3 (pakTIIHOrO POSKPUTTS TOYHOTO
3MicTy pianory a6o BiNOBIIHUX peKOMeHAalil uu peakiil. Mera my6miy-
HOTO BIMCTIOB/ICHHS HEBJJOBOJIEHHsI [iaioroM abo CIiBIparero 3i CTOPOHOIO,
II[0 BOIOE, MOJISATAE HE B TOMY, 100 «IIPUKYBAaTH [0 raHeGHOTO CTOBIA», a
1106 TOKPAIINTH peakiito Ha iHTepBeHIil Ta pekomenganii MKYX, a rakox
3aI06iITH HelpaBUIBHOMY CIIPUITHATTIO MOBYAaHHSA OpraHisauii Ak Taxoro,
110 CBiIYMTD IIPO 3a/I0BI/IbHICTh TYMAHITapHOI CUTYallil.

Ily6niune 3acyomnenus

Hapemrri, Ak xpaliHili 3axifi, B yMOBaX MOBTOPHMX CEpPIO3HUX MOPYLIEHb
MTTI, MKYX sannurae 3a co600 mpaBo nyOniqHO OCYAUTY KOHKPEeTHI HOo-
pywenna MITI ta sakjmMKaTu o HETallHOTO NPUIIMHEHHA IX BUMHEHHA. [Ina
toro, 106 MKYX BpaBcst 70 myO/IiYHOrO 3aCy/KeHHSI, y KOXKHOMY BUIAJKY
HOBMHHI 6YTV BUKOHAHI TaKi YOTUPY YMOBIL:

(1) mopyIIeHHS € CepIlo3HUMM i ITIOBTOPIOIOTHCS 60 MOXXYTD 6y TH MO-
BTOpEHi;

(2) icHyrOTD BOCTOBIpHI Ta epeBipeHi 0Ka3U TaKUX IOPYLIEHb, 260 IX
cBigkamu Oy cami generatn MKUX;

(3) mBOCTOpOHHI KOHDIEHLIHI IpefCTaBHUIITBA i, AKIIO OYyIM Taki
cripo6u, rymaHiTapHa MoOii3alis He SMOI/IM IPUNNHNTY BIMHEH-
HA TIOPYIIEHb;

(4) ocraHHe, ajle He MEHIII BX/IMBE — MyO/IiYHe 3aCyIKEHHS He MOXe
OyTu 3pilicHeHO, SIKIO Ile He BifjOBifjae iHTepecaM 3axmIleHMX
0Ci0 4y Hace/IeHHs.

®axrnano, MKYX pinko BEaBaBCst [0 IyOIi4HOTO OCyAy. A KOMH Iie Bif-
OyBajIoCh, TO MEPEBAXKHO 3asABM CTOCYBAINCh CUTYAlliil, KOMM peryIsapHi
Ta IIOBTOPHI 3BEpPHEHHA He Jaly HeoOXifHMX pe3y/IbTariB, a TAKOX KOMU
nopymenHs MITI odeBupHO 6ynmu YacTMHOI HAaBMMCHOI TOMITHMKHU, ab0
kot MKYX 6yB HOBHICTIO He3JaTHUM OTPUMATH LOCTYII 4O BiITOBIZHUX
oprauis Bragn. Y koxHomy Bunagky MKUYX mae 6yTn mepekoHaHuM, Ijo
CYCHI/IBHMII TUCK € €AUHNUM 3ac000M JocArHeHHA nosaru 1o MITIL. Posra-
maroun iHTepecu oci6 abo rpyIr HaceJIeHHs, MIKOAM SIKIM 3aBJJA€ MOPYILIEH-
Ha MITI, MKYX noBuHeH BpaxoByBaTy AK KOPOTKOCTPOKOBi iHTepecu 3
HOITAMY TYMaHITapHOTO 3aXJMCTY Ta IOJETIIEHHA CTPaKJaHb, TaK i JOBro-
CTPOKOBI iHTepecu 3 moriAnRy nocriitHoro goctyny MKYX fo »xepTB BiltHK
He JIIlle B HUHINIHIN cuTyaril, ase it mig 9ac iHmux 36poitHNx KOHGIIIKTIB
y MaitbyTHbOMY. Ily6mniuHe 3acymkenna mopyutens MITI saxan BuMarae
3BaKyBaTH Ha/I3BMYAITHO CKIafHi MipKyBaHHA: iHTepeciB MKYX, iHTepecis
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CTOpiH KOHQUIIKTY i, mepexyciM, iHTepeciB HMHIIIHIX Ta MaitOyTHIX >KepTB

36poitHoro KoHQmKTY.'™

(B) CraBnenns MKYX jo ininiaTus TpeTix cTopin

Bionocunu 3 cyoosumu, K6a3icy008umu uu cri0uumu opzanamu

Sk sragysanocs panime, MKYX ne Hajjae cBifgdeHb 4nm KOHQIIEHITHUX
HOKYMEHTIB y 3B’A3KY 3 PO3C/IiAyBaHHAM YU CYZOBMMIU IIPOLEAypaMy, L0
CTOCYIOTbCSI KOHKpeTHUX HopyuleHb. OfjHaK Ile He MepeuIKo/pKae OpraHi-
3anii MigTpUMyBaTU MOCTIMHMUI KOHTAKT 3 CYIOBMMM, KBa3iCyJOBMMU YU
CTiI4MMIM OPTaHAMM i3 3araJbHMUX IUTaHb, IOB A3aHNUX 3 IMIUIEMEHTAIli€0,
3aCTOCYBaHHAM 260 TrymadenHsm MITL

Yuacmo y poscnioyeanusax ma 0oxymenmyeanni paxmie

MKYX ne BuKoHYe QyHKILIi c1iggoi koMicii, i, Ak mpaBuiIo, Hi opraHisanmis,
Hi ii mepcoHan He 6epyThb y4acTi y Ipolefypax Ai3HaHHA. 3aMiCTb L[bOTO
MKYX mo)ke 3a0X04yBaTy¥ CTOPOHM, 1II0 BOKIIOTh, 3BEPHYTHUCA 0 MixKHa-
porHoi KoMmicil i3 BctanoBeHHs ¢akTis.!'* Ha mpoxaHH:A Bcix 3allikaBIeHNX
cTOpiH, 1m0 BoTh, MKYX Tako)X MO>ke 3allpOIIOHYBATU CBOE CIIPUAHHS,
11106 JOIIOMOI'TY BCTAHOBUTH HeyIIepepKeHy CIidy KoMicio, koTpa 6 3a6es-
mevyBasa HeoOXinHi mporecyanbHi rapanril. [Tpore, MKUX npononye cBoi
06Me)KeHi ITOCIyTH JIMIIe 32 YMOBI, IO Iie B KOZHOMY pasi He MOCIabuTh
JIOTO 3BMYANHY [iA/IbHICTD, @ TAKOX JIOr0 peIyTalil0 HeyIepel>)KeHOCTi Ta
HeJTpaiTery.

SAxmo no MKYX 6yzme HagicmaHo 3amuT mono gikcyBaHHA QaKTUYHUX Ha-
cripkiB nopyuenns MITI, Bin Oyme 3pificHoBaTH Iije JMIIe IS BIACHUX
1ineit, i Muie 3a YMOBY, IO JIOTO IPUCYTHICTD He Oye HeIPaBOMIpHO BU-
KOPMCTOBYBATHCD B IOMITUYHMX LIJIAX.

Ompumanus ma nepedaua ckape

Y Craryri Pyxy nepen6adeno, mo maugar MKUX MiCTUTD «B3SATTS HO yBa-
ru» 6yIb-SIKMX CKapT MO0 MOXK/INBUX Hopymens MITL. HesBaxkatoun Ha Te,
mo MKYX mparse oTpuMaru BClo icHyrowy iHpopMmariiio mpo nepexgbavysani
nopyuenus MI'TI, BiH He npuiiMae >koEHUX 3000B’13aHb 1OZIO IepeBipKu
IMX TBEPKEHD, AKIIO TaKi 3000B’A3aHHA He BUIUIMBAIOTH i3 BIIACHOI TY-
MaHiTapHoi moniTuku Ta mpioputetiB. OTxe, MKUYX Moke BpaxoByBaTu

1184 ITpuxmay my6mivHoro 3acymxeHns qus. y « M suma: MKYX sasaBise npo cepitossi Ta He-
OJTHOPA30Bi NOPYILIEHHs MXKHAPOJHOTO ryMaHiTapHoro npasa», MKYX, 29 nmunuaa 2007
poky. Hocrynm 3a nocumanuam: https://www.icrc.org/eng/resources/documents/news-
release/2009-and-earlier/myan- mar-news-290607.htm

1185 Indopmanito mpo MiXkHapofHy ryMaHiTapHy KoMicilo 3 BcTaHOB/IeHHA (akTiB muB. y
Inasi 7.VIL4.


https://www.icrc.org/eng/resources/documents/news-release/2009-and-earlier/myan- mar-news-290607.htm
https://www.icrc.org/eng/resources/documents/news-release/2009-and-earlier/myan- mar-news-290607.htm
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OKpeMi TBEpJKeHH y CBOIIl BIACHIIl Ais/IbHOCTI, ate He Oy/e TOBITOMIIATI
IIPO TBep/KEHHA LIOJO0 IIOPYIIeHb OOBMHYBAaYyBaHOI CTOPOHN, AKIIO BOHU
He Oymu 3adikcoBaHi j1oro generaramu abo I'PyHTYIOTbCS Ha HOCTOBIPHUX
Ta IepeBipeHMX JIOKa3ax i, HacaMIlepesl, TiIbKM AKIIO TaKMil KPOK 3JIiiic-
HIOETBHCS HAa KOPUCTD KepTB. Y BUMHATKOBUX BMIIAJKaX, KOMM BCi iHII 3a-
cobu KomyHikaril He mparoiots, MKYX Mo)ke mMOrogutucs mOBifOMIIATH
IIpO 3BMHYBadyeHHA B nopymenHi MITI Ak HelTpanbHMil MocepefHNK MK
CTOpPOHaMH, IO BOIITH, ab0 iX HalliOHATBHMMU TOBApUCTBaMu. XodUa
MKHYX, 3a3Buuaii, He OIPUIIONHIOE CKapIy, IKi BiH OTPUMYE, BiH MOXe ITy-
O/1iYHO MIATBEPAVITH OfEPIKaHH: CKaPIH, AKILO 1ie CTOCYETHCS BiJOMUX BCIM
ropin. 18

3. IIpeBeHTUBHA JisANbHICTD

IIpeBeHTMBHA [iA/IbHICTD — 1ie YETBEPTUI LieHTPaJIbHUII KOMIIOHEHT Iifl/b-
Hocti MKYX, Ha ofaTOK 10 JI0TO 3aXOfIiB 3aXMCTY, IONIOMOTY Ta CIIiBIIpa-
1i. [TpeBeHTNBHA Jis/IbHICTD OB’ sI3aHa 3 «BXXUTTSIM 3aXOJIiB, CIPSIMOBAHNX
Ha 3al06iraHHsA CTpaXX[JaHHA LIUIAXOM BIUIMBY Ha TYX, XTO MOXXE IIPSAMO YU
OIIOCEPENKOBAHO BU3HAYATU JOJMI0 IOCTPOKAANUX 4depe3 30pOHMIT KOH-
ikt Ta iHII BUIIAAKM HACM/IBCTBA, i B LII/IOMY BXXVMBAIOTHCS 3 PO3PAXYHKY
Ha CepelHbO- Ta JOBroCcTpoKoBy mepcrektusy»''*. Iligxim MKYX B npeBeH-
TUBHIN Ais/IBHOCTI Ma€ Ha MeTi YiTKO BU3HAUUTU NPUYMHMU II€EBHUX BULIB
MOBEJIHKYM Ta BCTAHOBUTHY METOJY BIUIMBY Ha HUX.

Y Mexxax mpeseHTUBHOI fiisnbHOCTI MKYX mifTpumye perynapuuii gianor
i3 lep)KaBHUMIU Ta Heflep)KaBHUMH Cy6’eKTaMu, a TAKOX Harapye im mpo ix
BifnoBifHi IopupuaHi 30608 13aHHA. KpiM TOrO, BiH OpraHi3oBye HaBYaIb-
Hy mifirotoBKy B ramysi MI'TI Ak pna mpefcTaBHUKIB fepikaB, Tak i ydac-
HUKIB Heflep>kKaBHUX OpraHisaniif, rymaHiTapuux ¢axiBIiB Ta HayKOBUX
IpALiBHKKIB, i PETYIAPHO MyOTiKye JOKYMEHTH 3 Pi3HMX TeM, IJO CTOCY-
I0TbCsl TYMAHITapHOTO ITpaBa Ta T'yMaHiTapHoi AisnbHOCTi. Hapenrri, MKYX
- i 3oxpema jtoro KoncynprarusHa ciy»6a 3 MKHapOJHOIO I'yMaHiTapHOTO
IIpaBa — TaKOXX IIPOIIOHYE CBOI IIOC/IYTU iep>KaBaM, 1[06 JOIOMOITH IM iH-
KopropyBaTi cBoi 30608’13aHHA 3a MI'TI y HaljioHa/IbHe 3aKOHOJABCTBO,
IHCTUTYTHU Ta IPAKTUKY.

4. YTBepmxeHHs:A Ta nocuwieHHda MI'TI

VY mexax cBoei poni «xpanutens MITI» MKYX cnpuse nocunennio MITI
3a JOIIOMOTOI0 {HiI[if0oBaHHsI, OpraHisanii ab0 y4acTi B KOHCY/IbTALlisIX {00

1186 MKYX, «[lisnpHicTs MixkHapognoro Komirery Yepsonoro XpecTa y pasi mopyIeHb Mix-
HapOJIHOTO I'yMaHiTapHOro mpasa abo iHIIMX OCHOBHUX HOPM 3aXMCTY 0Ci6 y cuTyarisax
HACUIbCTBAY, 6i0.yum. (mpumirka 1180), c. 399.

1187 MKYX, Honimuxa 30iiicHeHHs npeseHmusHux 3axodis, Ksitenb 2010 p., c. 5.
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MO>X/IMBOTO NPUMHATTA HOBUX HOPM; i 3[IiJICHIOE MiITOTOBKY JJOKYMEHTiB
I TIOJAaHHA Ha muiuioMarnyHi xoHdepenuii. 3okpema, MKUYX 3pobus
BUpILIa/IbHNIT BHECOK Y MIATOTOBKY Ta po3po6ieHH: JKeHeBChbKIX KOHBEH-
it 1949 poxy Ta ix JJogarkoBux mportokonis 1977 Ta 2005 pokis. Hemjo-
IABHO pe3y/lIbTaTyl BHYTPILIHbOIO NOCHi[KEHHA 1WoA0 akTyanabHOocTi MITI
MIPU3BENHN JI0 TOTO, 1[0 MKYX giifiioB BUCHOBKY, 1110 J10T0 MO>KHA 3MII[HUTA
y Y0THPbOX KOHKpeTHUX cepax, a came: (1) 3axuct ocib, mo36asreHux Bosi
B HEMDKHApOJHUX 30pOHUX KOHQJIKTAX, 2) 3aXUCT BHYTPIIIHbO IepeMi-
IjeHuX 0cib, (3) 3aXyUCT NPUPORZHOTO cepenoBula Ta (4) MexaHisMM imIe-
MeHTAallii, BK/IIOYHO 3 BiIIKOZYBAaHHAM HoTepminuM. 3 BepecHa 2010 poky
MKYX 06roBopuB 1ie ZOCTIIKEHHs 3 HUSKOI Jiep>KaB, OiIbIIiCTh i3 SKMX
BMC/IOBW/IM JIOMY MIMPOKY IIATPUMKY y 110r0 BUCHOBKaX. IIpote, mepxaBu
Biiia/n IepeBary npiopnTyusanii 3axmucTy 3aTpUMaHNUX 0Ci6 y HeMiXHapof-
HYIX 30pOitHIX KOHQJIiKTax Ta 6inbin edexTnBHOI iMIuiemenTanii MITL

—  binbi geranbHa ingopmariis HaBeeHa B TekcTroBomy
6moui 8: «ITpouecyanbHi rapanTii y BuIafiky inTepHyBaHHs /
apMiHicTparuBHOTO 3aTpuManHs» (Imasa 5.1V.2.6).

—  lus. TexkcroBuii 6ok 9: «IxiniaTnea MKYX Ta IlIBeitiapii momo
nocunenHs forpumants MI'TI» (Imasa 7.111.4.6.).

[Tpamroroun Hap odiuiiiHMM PO3POOTEHHAM HOBUX NOKYMEHTIB y ramysi
MITI, MKYX Tako>x MO>ke 3aiiMaTUCA [iAMbHICTIO Ta KOHCYIbTALIAMU [
po3’scHeHH: icHyIo4nx nonoxxeHb MITL. Y konTexcri niel poni MKYX mpo-
BOAMB a00 HaJaBaB IIMPOKe KOO KOHCY/IbTAllill, KOH(epeHIIiil, IPOeKTiB
Ta IpoleciB pisHoro Macmraby Ta TpuBanocti. Huvkdye HaBefjeHO Jekinbka
OKpeMUX IPUK/IaJIiB, OO IIPOIIIOCTPYBATU IPAKTUYHY Ba>K/INBICTD LIUX 3Y-
CUJIb.

o Iocunmenns saxucmy xepmeé 36potinux xoudnixmis: sx 6yno
3a3HadeHo Buie, MKUYX mpoBopuTh MMPOKOMACIITAOHUI KOH-
CY/IbTALIIVIHNIL IIpoLieC 3 LIbOro MuTaHHA. Po6oTa 30cepemkeHa Ha
IBOX cdepax: 3aTpUMaHH] y HeMDKHapOJHNUX 30pOitHIX KOHQITIK-
Tax Ta 3MilHeHHi JoTpuManHa MITL

o Komenmapi 0o Kenesécvkux xoneenuiti 1949 poky ma ix
Hooamxosux npomoxonie: Komenrapi MKUX no JKeneBcbkux
KOHBeHIIiN 1949 poky Ta ix [JJogaTkoBux IPOTOKOIIB € IpeKpac-
HIM NPUK/IAIOM iHCTUTYLiIIHOTO KePiBHMITBA LIOZI0 TIyMa4eHHs
IUX BOKyMeHTiB. Ockimbku Ko>xHmit KoMeHTap roTyBaBcs mpors-
I'OM JIEKiJIbKOX POKIB IIiC/I NPUITHATTA BiJIIOBiJHOTO JIOrOBODY,
MKYX na cporopHi gorosHioe Komenrapi, 1106 BoHu 6ibI aziex-
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BaTHO BifIIOBifa/mM Ha MUTAaHHA LIOJO TIIYMa4eHH, AKi BMHUKA-
I0Tb y Cy4acHUX 30POITHUX KOH(IIIKTaX.

o Jocnionenns 3é6uuaeéozo MI'II: y 2005 poui, micia maiixe fecs-
TU POKiB IPOBeJleHHA NOCTi/I)KeHb Ta KoHCynbTanin, MKYX omy-
6mikyBaB focnimpxenns 3pudaesoro MITI, BusHaums 161 HOpMY,
IO ITOCMIIOITD 3aXUCT XXEePTB 30porHOoro KoHGmkTy"'® (mus.
Texcromit 6710k 1, [naBy 1.11.2.).

o Hoxymenm Monmpe (2008 p.): y 2008 poui 17 xpain migmcanu
JokymeHT MOHTpe, KOTpuit Mae Ha MeTi 3abe3mednTy, o6 Ipu-
BaTHi BIlICPKOBi Ta OXOPOHHI KOMIIaHii, KOTpi IIPaI0l0Th y 36po-
JIHVX KOHQIKTaX, JoTpuMyBamucs HopMm MITI ta npasa y ramysi
npaB jmopuay (auB. Texcrosuii 610k 3, Imasy 1.1V.4.3.).1'%

o bBesnocepeons yuwacmv y 6oiiosux Oiax. Incmpykuyiz 3

maymavenns nonamms (2009 p.): y 2009 poui micns 3akiH4eH-

HA LIeCTUPIYHMX Heo(illiliHMX KOHCY/IbTALIiil 3 IPYIIOI0 i3 MOHax

50 ypAnoBuX, BiICbKOBUX, I'yMaHiTapHUX, aKaJeMi4HUX Ta He-

ypsamoBux excreptiB MKYX omy6rmikyBaB cBoi iHTepIipeTaliii-

Hi BKa3iBKIU IOJI0 HOHATTs «0OesmocepenHbol ydacti y 601toBux

pisx». Ie mOHATTA Habyn1o OiIbIIOrO 3HaYeHHA B KOHTEKCTi IO-

TOYHMX OIlepallill i3 BM3HAYEHHA BilICbKOBUX IIi/Iell, HABITh AKIIO

B MI'II Hemae gitTKoro BusHaueHHA (muB. TekcToBMit 670K 5, IlaBy
3.1.4.B.).11%

BuKoHy104M TIOBHOBa)KEHHS B Me>KaX IIMPOKOTO MaH/ATY, HalaHOTO Mi>KHa-

poruuM criBroBapuctsoM, MKYX pospo6uBs mmpoxe Komo mpeBeHTUBHIX

Ta 3aXOfIiB pearyBaHHs A/ist 3abe3nedyenns mosaru go MI'TI, a Takox 3po6us

BUpillIaTbHMI BHECOK B YTBEPIPKEHHA Ta pO3BUTOK IIbOTO Npasa. IIpore, He-

3Ba)Kal04ll Ha Ieplioyeprose npakrtuyHe 3HadeHHA MKYX Ta jioro BusHaH-

HA B YCbOMY CBITi sIK «xpanuTtest MITI», My He TOBUHHI 3a0yBaTy, 10 caMe

MI>KHapOJIHE CIIIBTOBAPUCTBO JIEP>KAaB € TBOPLEM 1 «IapaHTOM» Li€l ramysi

IIpaBa, i TOMy Hece IIOBHY BiJTIOBiZia/IbHICTD 3a IIPABU/IbHE 3aCTOCYBAaHHA Ta

BUKOHAHHA 110r0 HOpM.'""

1188 J.-M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law, op.
cit. (note 23).

1189 lokymenT MoHTpe 1Ipo BifNOBiAHI MiXKHAPOAHO-TIPaBOBi 300B'A3aHHA Ta HA/IEXKHI IIPaK-
TUKI JJIS Iep>KaB 1070 (YHKI[IOHYBaHHA IPUBATHUX BifICbKOBUX Ta OXOPOHHUX KOM-
HaHiit iz yac 36poitHoro koH}ikTy, MoHTpe, 17 Bepechsa 2008 p.

1190 N. Melzer, Interpretive Guidance, op. cit. (note 130).
1191 XK I-1V, Cr. 1.
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Hisnarucs 6inpme (MKYX sk «xpanutens MI'TI»)!'9?

Menbuep, Hunbc. HemocpencreenHoe yyactue B BOEHHBIX HeCTBIAX. Py-
KOBOJICTBO IIO TOJMKOBAHMIO MOHATUA B CBETE MEXYHAPOJHOTO T'yMaHN-
tapHoro mpasa. Mocksa, MKKK, 2017. JoctymnHo 3a mocuaaHHAM: https://
www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-
voennyh-deystviyah

Jean-Marie Henckaerts, “Bringing the Commentaries on the Geneva
Conventions and their Additional Protocols into the twenty-first century;
IRRC, Vol. 94, No. 888, Winter 2012, pp. 1551-1555.

Gabor Rona, “The ICRC's privilege not to testify: Confidentiality in action,”
IRRC, Vol. 84, No. 845, March 2002, p. 207.

Interpretive Guidance on the Notion of Direct Participation in Hostilities under
International Humanitarian Law, ICRC, Geneva, 2009, 85 pp. Takox pociii-
cpKkoro: Menbuep, Hunbe. HemocpencTBenHoe yyacTye B BOEHHbIX IeVICTBU -
sIX. PYKOBOJICTBO II0 TOJIKOBAHMIO TIOHATISI B CBETE MEX/JYHAPOFHOIO IryMa-
HutapHoro npasa. Mocksa, MKKK, 2017. [Joctyn 3a mocumanuaMm: https://
www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-
voennyh-deystviyah

ICRC, Prevention Policy, Geneva, 2010, 25 pp.

Montreux +5 Conference: Chair’s Conclusions, ICRC and Federal Department
of Foreign Affairs, Geneva, 13 December 2013. [locTyn 3a mocunanHuaMm: https://
www.icrc.org/eng/assets/files/2014/montreux-plus-5-conclu- sions-12-2013.pdf

“Customary International Humanitarian Law Database,” webpage, ICRC. [o-
CTYII 3a TocymaHHAM: https://www.icrc.org/customary-ihl/eng/docs/home

»

“Strengthening International Humanitarian Law;” webpage, ICRC. Joctym 3a
nocynaHaAM: https://www.icrc.org/en/war-and-law/strengthening-ihl

“Confidentiality: Key to the ICRC’s work but not unconditional,” Interview
with Dominik Stillhart, Director of Operations at the ICRC, ICRC, Geneva,
2010. JocTym 3a mocumaHHAM: https://www.icrc.org/eng/resources/documents/
interview/confidentiality-interview-010608.htm. Takox pOCiJiCbKOI MOBOIO:
https://www.icrc.org/ru/doc/resources/documents/interview/confidentiality-
interview-010608.htm

1192 VYci moxymentnt MKUX gocTymHi 3a MOCHMIaHHAM: WWW.icrc.org


http://www.icrc.org/
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/eng/assets/files/review/2013/irrc-888-henckaerts.pdf
https://www.icrc.org/eng/assets/files/review/2013/irrc-888-henckaerts.pdf
https://www.icrc.org/eng/resources/documents/article/other/5wsd9q.htm
http://•	Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law
http://•	Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/ru/document/rukovodstvo-neposredstvennoe-uchastie-v-voennyh-deystviyah
https://www.icrc.org/eng/assets/files/publications/icrc-002-4019.pdf
https://www.icrc.org/eng/assets/files/2014/montreux-plus-5-conclu- sions-12-2013.pdf
https://www.icrc.org/eng/assets/files/2014/montreux-plus-5-conclu- sions-12-2013.pdf
https://www.icrc.org/customary-ihl/eng/docs/home
https://www.icrc.org/en/war-and-law/strengthening-ihl
https://www.icrc.org/eng/resources/documents/interview/confidentiality-interview-010608.htm
https://www.icrc.org/eng/resources/documents/interview/confidentiality-interview-010608.htm
https://www.icrc.org/ru/doc/resources/documents/interview/confidentiality-interview-010608.htm
https://www.icrc.org/ru/doc/resources/documents/interview/confidentiality-interview-010608.htm
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Ax 3axou 3axuwac nio yac eivtnu?
o Jokyment Ne 50, MKYX, Illictmecatnpivyusa JKeHeBCbKIX KOHBEHITII.

o CmpasaNe 170, MKYX, Memopaugymu ctocoBHO Ipany/Ipaky (pociiicbkoo
MoBoio Crpasa Ne 142).

o  Cmpasa Ne 214, MKTIO/MKC, KoHdifeHIiTHICTb Ta CBifUeHHs IIePCOHATLY
MKUYX (pociiicbkoro MoBoro CripaBa Ne 142).


https://casebook.icrc.org/case-study/sixtieth-anniversary-geneva-conventions
https://casebook.icrc.org/case-study/icrc-iraniraq-memoranda
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
https://casebook.icrc.org/case-study/ictyicc-confidentiality-and-testimony-icrc-personnel
https://casebook.icrc.org/case-study/ictyicc-confidentiality-and-testimony-icrc-personnel
https://www.icrc.org/ru/document/pravovaya-zashchita-vo-vremya-voyny-precedenty-dokumenty-i-uchebnye-materialy
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AndaBiTHII MOKAKINK

[TpumiTka: HOMepy, BUAUICHI >XMPHMM IIpUQPTOM, 03HAYAIOTh CTOPIHKM, Ha

AKNX KOHKPETHO PO3INIANAETHCA II€BH

€ IOHATTH; iHIIl HOMepU BKa3ylTb Ha

CTOpiHKI/I, Ha AKUX IIOHATTA IIPOCTO 3TalyETbCA a60 MaeThCs Ha yBasi

A
ABTOHOMHA 30POS.ccuuvenevmecerersernecsenscnnecens
AMHICTIM. cuvevveveeeeeeeeteereee e e e s e eenenees

ACYIMETPUYHII KOHQIIKT. .eoveevrevenrnncnne

b

OesrocepeiHs y4acTb y O0MOBYX HifX...

OIXKEHELID...voeevereeeeeeeeeieeseeeneesssesesesesssans

6ionoriuna a6o 6akTepionorivHa 36posl....

B

BEIEHHA OOMOBIX Il .v.vevevreererececeenerenenns

BEJIEHHS BIVTH.....cveverrereereereereereeseesessenennes

B3AEMHICTD (HEB3AEMHICTD).....ucveverecrerennes

BUOIp (BYBHAYCHH) LTI .ovcvrecererenrrecnne

47, 50-51, 122, 139-140
234,344

10, 44, 299
0us. Maxosx HeMbKHapOJHMIL 36 pOITHUI
KOHQJIKT

19, 21, 28, 33, 44-5, 67, 88, 91, 93-5, 97-
100, 101, 112, 142-4, 154, 165, 185, 194-
6, 198, 216, 236, 248, 250, 256-7, 259,
287, 289-290, 324, 344, 370

30, 58, 205, 241, 260-2, 270, 280, 310, 319
Ous. maxox 3axuieHa 0coba; Herpu-
HyCT]/IMiCTI) HpV[MyCOBOFO HOBepHeHH}I

7,40, 42, 137, 145 nuB. TAKOX OTpyTa

11, 14, 21-2, 24, 31, 34-5, 37, 40-2, 58, 69,
78, 87-149, 181, 194, 196, 203, 209, 236,
263,274, 276, 287, 297, 325-6, 340, 345,
362 0us. maxoi 3acoOV BeIeHH BillHIL;
METOAM BefleHHA BillHU; IPUHLIVIIN
MITI

10, 19-20, 22, 25, 40, 90, 92-3, 108-9,
118-125, 126, 137-8, 172, 174, 248, 259,
281, 304-5, 317, 351

0us. maxox 3acoOy BeIeHH BillHIL;
METOJIM BeJIeHHS BilTHU

19, 25, 44, 97, 299, 301

Ous. maxox piBHICTb CTOPIH, 110 BOITb
18, 20, 22, 30, 34, 48, 51, 88-91, 103-113,
114-8, 128, 144, 132-3, 167, 172, 256, 283
0us. Maxox po3pisHeHHs; BiJICBKOBI
00’eKTH; 6e3rocepeHs y4acTb y
60110BUX JisAX
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BUOYXOHeOesIIeyH] 3a/INIIKY BiflHIL........

BUOYXOBi Ta €KCITAHCUBHI KY/Ti...vvuvereneee

BI3HAHHA CTATYCY KOMOaTaHTa...............

BUITATKOBA IITKOJQA.....cetuurernerrnnernenennanennnnens

Bi[ITOBiZA/IBHICTD HEPIKAB....cvvvvevvennnnes

BiIIOBi/Ja/IbHICTD KOMaHJYBaHHA. .........

BiJfHA 3 TEPOPUBMOM......orrmrrincmiincrnninnens

BIJHA HA MOPL..cucviieiiiiiciiniciineiciiinnns

BilICHKOBA HEOOXITHICTb......ceeevrrreiaes

BIJICBKOBA IIEPEBATA......cevvrrisisrncnenenereninnns

135-6

124, 127-8, 145

o0us. maxosc 3aco61 BeIeHHs BilTHIL;
HaZMIpHI yIIKOMKeHHs abo 3aiiBi
CTpaXJaHHsI; 30post

30, 56-57, 75, 218, 242, 270, 343

0us. maxox MbKHapOFHMIL 30 pOITHMI
KOH(QJIKT

21, 35, 42, 44, 48, 63, 88, 96, 101, 105,
109, 114-6, 126-8, 132-4, 143, 152, 163,
207, 222,259, 306

Ous. MaKos BUMATKOBA IIKOMa;
NIPONOPLIiIHICTh

35-6, 45-6, 51, 63, 138, 316-320

296, 322-7

Ous. maxox IHAMBigyanbHA
BiJITIOBi/Ja/IbHICTD 3a MOPYIIEHH; HAKa3
BUILIOTO KOMAHJVPa

11,42-4,51

ous. maxox xnacvgixariist KOHQIIKTIB;
TepopusM

6,7,41, 43, 48, 66, 70, 120, 152-3, 182
0U8. Mmaxox BeLeHHs BITHI

18-20, 18, 23, 32, 59, 105, 107, 110-1,
118-120, 211, 215-6, 218, 211, 228, 272,
274, 286, 356, 358

Ou8. Maxkox TyMaHHICTb; IPUHIANIN
MI'TI

21,97,103-106, 108, 114-117, 125
0uUs. Mmaxoxc BiliCbKOBUIT 00’ €KT;
NPONOPLIiIIHICTh

BIPOJIOMCTBO.....ceviniiiecninciiiacneneaenians 44,119, 122-3, 129-130, 165, 176, 325-6

BIVICBKOBA IIJTD...ccvvereereereereerererenreseseeseenees

BilICBKOBOIIOJIOHEHM.......veuverrereereereereesenne

ous. maxoxc emb1eMa; METOJI, BEIEHHS
BilTHI; 3axuIeHa ocoba

20, 88, 90, 96, 103-109, 113-117, 124-
125,129, 133, 144, 163, 165-168, 172
OUB. MaKox po3pisHEHHs

33,37, 40-1, 45,92-3, 96, 121, 144, 153-
154, 159-160, 183-185, 192-214, 222,
224,227-8,250-1, 259, 351, 355-358
0us. maxox KOMOATaHT; 3aTPUMaHHS;
craryc
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7,24, 30, 72, 89, 105-106, 114, 116, 123,
124, 224-226, 234, 244, 264, 265, 270,
274-279, 305, 321, 324, 332, 340, 344
Ou6. Maxos Ky/IbTypHi IiIHHOCT];
3HUIIEHHST; TPabiK

65, 150-1, 177-185, 210, 221-3, 225-7,
252-3, 289, 345, 257-8

ous. maxox LeHTpanbHa areHIis 3
pO3LIYKY

56, 58, 76-78, 178, 361

28,179, 230, 249, 260-262, 272-273,
290-291, 298, 319, 326, 342, 344, 368
0uUB. MaKoNc 3aXuIleHa 0cooa;
nepeMillleHHA

37,106, 111, 127, 140, 152, 166, 169, 203,
207,223, 232,237,272

0uU8. MAKoH TIPUPOTHE CEPETOBMIIE;
DKa; 00’ eKTH, HeoOXigHi 11
BYDKMBAHHA IUBITBHOTO HACETIEHHA
35-6, 59, 127-8, 165, 176, 236, 243, 296,
299, 304, 307, 310, 321-9, 332-3, 344, 345
oue. maxos nopyuenusa MITI

95,197, 259

OUB. MAKOH KYPHATIICT

123-4

0UB. MaKoN METOJ] BeIeHH BilTHI

IVIB. 3aXMIleHa 0coba

14, 88, 118, 127, 203-204, 208, 218, 226,
289

14, 21, 37, 68, 69-70, 89, 91, 93-94, 97,
106-107, 111-112, 115-116, 134, 143-
144, 159, 163-167, 175, 186-187, 198,
199, 230, 318

28,93-94,111-112, 159, 163-167,
186-187, 198

92-95,98-99, 111-112, 143-144, 198-9,
250

OUB. MAKON CTATYC

34, 38, 56, 65, 78, 82-84, 112-113, 285,
309-310, 343, 361-363

Ou8. Maxox iHO3eMHe BTPYYaHHsI
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r

Taa3bKi KOHBEHITII. ..ccovereereereererereeennennens

- KonBentii Ta gexnaparii 1899 poxky.....
- KonBeHIIii 1907 POKY.....coevvuviuviiriuinnn.

- KonBeHIIiT 1954 POKY.....coouvvvvimninciininnn.

TPYOL HOPYHICHHS . .....ooveereveceennranseasenennns

TYMaHIiTapHA TOTOMOTQ.......oueerimnrrrererennns

r'yMaHiTapHa iHiliatuBa

(IpaBo Ha ryMaHiTapHY iHII[aTUBY).......

TYMAHHE ITOBO/DKEHH. ..uvveeeinniiiinniininnnes

TYMAHHICTD..o.cuvuctiriecininsesssnse s

i

HaMO6¥ Ta aTOMHI eeKTPOCTAHIL............

6, 20, 22, 24-5, 27-8, 37, 40, 61, 67, 68,
90-3, 105-6, 118, 121-4, 126-8, 136, 144,
152-3, 176, 194, 196-7, 201, 228, 267-272,
274-7, 306, 316, 318, 321, 328, 340

6, 28,127,136, 1522

6, 25, 37, 40, 61,68, 90-3, 121-4, 126,
153,197, 268-272, 274-7, 316, 318

24, 32, 105-6, 118, 260, 276-7, 306, 321,
328, 340

290, 310, 324, 327, 333

107-108, 119, 242-250, 281, 291
0UB. MaKoxi METOJ] BEIEHH s BilTHIL;
00’eKTI, HeOOXimHI /1A BYDKMBAHHA
LIMBIIBHOTO HAaCeIeHHs

110-1, 170-3, 273, 306, 346, 356

186-8, 252, 274, 289
0UB. MaKoNC BIACHICTH

248, 268
Ous. maxoxi 3abesnedeHHs JOTPYMAHHs
3aKOHiB; TOJIiIifl; 3aCTOCYBaHHA CUIN

016. BOEHHUI 37I04MH

39-40, 108, 110, 137, 152-4, 158-162,
164, 166-8, 186-9, 248-250, 269, 281-6,
291-2, 298, 312-3, 336, 338-9, 342, 351-5,
357-8,360-1, 366-8

14, 24, 45, 51, 171, 189, 280, 335-336,
342, 344, 358, 360-361, 368, 395
ous. maxox MKYX

7,19, 22-3, 32-3, 40-1, 43, 53, 75, 155,
181, 186, 193-4, 200, 205-6, 212-3, 218,
220-1, 229, 232, 234, 236-7, 242-5, 249,
250-3, 265, 270, 279, 288-9, 319, 326,
345, 356

18-20, 27, 63, 80, 88, 117, 125, 139-140,
240, 298, 351-4
ous. maxox ipyHummt MI'TI

106-107, 117, 129, 144, 305, 340
0UB. MakoxN UUBIIbHUIT 00 €EKT



Hexmapania MapTeHCa..........cocevveineucrnnens

TOEMITITAPM30BAHA 30H. ....cocuiuerincnirnens

AEPKABA-TIOKPOBUTEIBKA...ccovvuunuunnnniieninnnn
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TOKYMEHT MOHTPE. ....coiviiininciiiiniinns

TTOTIOMOT e .ereverreceessessseeesssesssseesssesssnsesseneees
npoH (6e3miIOTHIUK)

TYXOBHUIL TIEPCOHAT....ocververarensnannnasnsnans
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27-8, 130-140, 145, 240
OUB. MAKoJH TyMaHHICTD; IOPUANIHA
OLIiHKa HOBOI 36Oi Ta TeXHOJIOT1i1

110-111, 150, 170-172, 307

0UB. MAaKoM TOCIITa/IbHI 30HM Ta
MICIIEBOCTI; HEMTpa/li30BaHa 30Ha;
3axXmUIIEeHi 30HU

156,171,179, 183, 211-3, 217, 219, 225-
6,228-231, 233-4, 252, 258, 265, 272,
278, 282-3, 285, 335, 336-337, 339, 334,
355-357, 359

0us. maxox IMIUIEMEHTaLlisl HepKaBa,
110 3[iICHIOE

11, 32, 94, 105, 228-9

22,75, 155,181, 206, 221, 225, 251-2,
269-270, 273, 277, 285, 289, 292, 352-3,
364

0us. maxox po3pisHeHH; Haray 6e3
BIOOPY KOHKPETHUX LiiIert; 30post

13,130-1,171, 177,179-180, 183-4, 219,
222-3,233, 239, 254-5, 256-8, 269, 284,
289-290, 312, 326, 357

0U8. Mmaxox BO33 €NHAHHA CiM1

8,13,23-9, 32-3, 40-3, 48, 47, 58-68, 67,
69, 73-7,79-80, 115,129, 120-3, 125-7,
129,133, 136-9, 141-2, 144, 152, 154,
164, 168, 171, 173, 178, 202, 204, 228,
235, 240, 242, 261, 264, 268, 282, 284,
288, 291-2, 300-5, 308-9, 312, 316, 318-9,
322,326-7,331, 333, 340, 343-6, 351,
354-5,361-2

0us. maxox CreliarbHa yroga

44-46, 91, 93-4, 104, 195

0us. Maxoi Helep>KaBHMIL CY0 €KT;
IIPMBATHI BilICbKOBi Ta OXOPOHHI
KOMITaHii

Ous. TyMaHiTapHa JJoTIoMora
48-8,121, 139

91, 99, 156-162, 166, 173-4, 185, 186,
194, 197, 208, 340
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JIOHAH AHDI...oocvovicriieciricrenccreieeseiinenes

E

EBAKYALI. ce.vovecvrircrrines s ssnenens

eMbema
- HEMIPABU/IbHE BUKOPUCTAHHA. ..cvvvrnvene.
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ePEKTUBHUIT KOHTPOIb......cornvvmnruesrmnraanins

K

JKeneBcoki koHBeHITT (1949 p.)..coueenecn.
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40, 52, 151-152, 158, 351, 356
ous. maxox MKYX; Conbdepino

110,111,117, 121, 149, 150, 155, 160,
166, 179, 180-1, 203-4, 237, 257-8, 272-
3,289-290

O0us. Maxoxi 3aroOKHI 3aX0au Bif
HaC/IiJKiB Halaly; IepeMilleHHs

120, 123-4,176-177, 301

OUB. MaKox BIpOTIOMCTBO

6, 8, 40, 52, 123-4, 130, 168, 172-7, 187,
306

31, 67-73,76-7, 160, 244, 249, 251, 296,
323
OUB. MAaKox OKyTALis

6-7,13,17,23-4, 26, 29. 33, 35, 37, 40-41,
58, 61-2, 68-70, 74, 80, 94, 121, 151-4,
168, 171-7, 187, 194-6, 198-9, 205-6,
208-9, 212-3, 215, 217, 219-220, 224,
228,230, 232-4, 242, 250-1, 257, 260-7,
269-274, 277-8, 280-2, 285, 288, 302, 305,
309, 312-5, 317, 325, 327-8, 336-8, 351-2,
354-361, 362-3, 369

ous. maxox MKYX

97,118, 222

13, 153,171, 207, 217, 219, 222, 233,
237,239, 254-5, 257, 284 ous. maxoic
3axuieHa ocoba

259, 262

Ous. Maxox 3axuileHa 0coba; BOCHHMIT
KOPECTIOH/IEHT

Ou8. MaxoxH TOMILTisT; TPOMa/ICHKUI
NOPAMIOK; IMIIIeMeHTaLis

88,150, 177-8, 181-5, 187-8



3aKIHYEHHS OOMOBUX Mill.....v.vevvreereeececennes

3AKOHOJABCTBO...cuuietiiiiniitieeriieenieeninenanns

SQIUAIIKI BIVTH .o..veveveerererereeeseseseeseesens

3alfajrBabHa 36p0$'{ .................................

3amo6KHI 3axomu Bif

HACIIKIB HATIAMY...cocvveeeerincnennncsencneaennenes

3aCTOCYBAHHS CUTM ..coovunniiiiinnnieiiunieissnnenes

3aCO0M BEMEHHS BillH . ...

3aTpyIMaHa 0CO0A..cuerrerecrerreererrererenae s

3aTPYMAaHHA....

BAXMIIEHA OCO0@....ueieiiererereececierererereeens

3aXMIIeHa TEPUTOPIS 260 30HA................
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58-9,79, 132, 134-5, 154, 178, 185, 192,
198, 204-5, 218-221, 234, 236, 266, 301,
344

0u8. MaKoH TIPUIIHEHHS BOTHIO

157,161, 187, 194-6, 112-3, 225-6, 233,
236-8, 240, 243, 261, 269, 272, 277-280,
285, 301-5, 319, 322, 324, 326-7, 333, 268
0us. makox iMIJIeMEeHTAllis

0us. BUOyxoHeOe3IevHi 3a/INIIKY BiiiHN

8,42,132-3, 145
0us. maxox 3BUYaiiHa 30posi; HagMipHi
YIIKODKEHH:A a00 3aiiBi CTpaXkjaHH:

21,48,97,106-7,114-8, 121, 129, 132-4,
136, 138, 142, 203, 232, 238, 239, 273, 306
0us. maxox BefeHHA OOMOBIX il
npyHuynm MITI

11, 19, 30-31, 34-35, 38, 49-50, 58, 60,
64, 78,101, 309, 311-2, 325

ous. maxkoo jus ad bellum

11, 19, 20-21, 25, 29, 40, 44, 47, 51, 58,
88,90, 98, 101, 108-9, 105-6,124-141,
297-8,304-5, 317, 351

0us. maxox: BefeHHs OOMOBUX Mill;
MeTOJV BefleHHsI BiltHu; 36post

11, 36, 45, 53, 58, 100, 159, 180, 184, 188,
191-245, 251, 255, 259, 265, 345, 356,
358, 364, 369 0us. makos iHTEpHOBaHA
0c06a; BilICbKOBOIIOTIOHEHMIT

22, 33-4, 66, 75, 94, 100, 180, 191-245,
255,259, 261, 266, 288, 319, 369

0U8. MAKOH 3aXOIUICHHS; YMOBU
3aTpUMaHHs; IHTepHYBaHHA

221, 48, 95,101, 106, 114-5, 118, 121,
154-6, 198, 250-3, 263-6, 268-273, 278,
285, 325, 337, 355-9, 362, 364, 366

0u8. Maxox NeMiTiTapN30BaHa 30Ha;
TOCIiTa/IbHI 30HU Ta MiCIIEBOCTI;
HeJTpajli30BaHa 30HA

43-5, 48, 63, 75, 94-5, 101, 103, 120, 122-
3,159, 201-3, 207, 213,221, 243, 252,
259, 288, 324, 326

OUB. MAKO0KH 3aTPUMAHHST; IHTEPHYBAHHS
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3OPOITHA TPYIIA....ererrrerrernererearenssensaensseneaes

30POVHMI KOHPITKT...vvvevereeecrrnserscsnennne

3BMYAEBE MDKHApOJHE
TYMAHITAPHE IPABO.....corvuverrnrincanssnnesannes

3BIYATTHA 30POS.c.cvrecereveneerenireneeeserirenerennns

BTBANITYBAHHM. ..o
3JI049VHY IPOTH TIOAAHOCT L ceceevevvrininines

3HUKIIA OE3BICTU OCO0A.....uvueeeerecrerererernene

BHIUIIEHHS. cv.vcveevveverereeensereseseassesesesesensanens

19, 32, 34-5, 37-8, 41, 43-4, 56, 58-60, 64,
73,76-8, 80, 84, 91-2, 95, 141-4, 192, 236,
238, 241-5, 286-7, 287-8, 290, 297, 299,
332, 343-7, 362, 365

OUB. MAaKoi HeflepXKaBHIIT CYO €KT;
HOpIr opraHisalii; opraHisoBaHa
36poriHa rpyma

11-16, 18-37, 41-53, 55-82, 84, 86, 88-95,
97-101, 105-7, 110-5, 119, 122-4, 128-
130, 132-8, 141-6, 150-2, 154-8, 170-1,
175, 177-189, 192-207, 215, 217-220,
226, 232-243, 248-257, 259-266, 275,
282, 293, 287-301, 305-313, 315-9, 321,
324-7,330-347, 350-3, 358-370

0u8. KOMOATaHT

7-8,11,22-4, 39, 41-2, 47, 51, 58, 73, 78-
9, 88,93,103, 109, 117-8, 122-141, 145,
126, 129, 132, 133-9, 146, 164, 167, 209,
254, 275-6, 287, 305, 317, 326, 331, 335
0us. maxox 3BU4aiiHa 36posi; 3acobu
BeIeHHA BillHI

7, 88, 125-6, 132, 139

0uU8. Maxox po3pisHeHHS;
MIPONOPLIHICTD; 3aC00M BelleHHsI BiltHM

6, 13-4,23,24-9, 37,42, 69, 73, 80, 88,
107, 120, 122, 129, 130, 132-3, 137, 139,
143-5, 154, 172, 199, 205-6, 215, 240, 243,
251,264,272, 285, 289, 291-2, 297, 302,
308, 309, 321, 323, 325-7, 344-6, 370, 395
7-8,19,23-4,28-9,32,42,117,128-135,
144-5, 321, 340

ous. maxox: 36post

254-5, 266, 289-290

OUB. MAKOKH TIOPYILIEHHS

27,310, 324, 326-8, 333

OUB. MAaxox OPYIIEHHS

65, 177-185, 187-8, 328, 345, 357

ous. maxox¢ 3arubma ocoba; eHTpaabHa
areH1is 3 po3yKy

7,21, 88,103, 105-6, 111, 114, 122, 131-2,
136, 274-6, 298, 326

Ous. maxox HaMipHa IIKOA
BUIIAJIKOBA IIKO/A;



I

IMIIIEMEHTAII . cvcveeveeveereereerererereeensennenees

iHMBiyanbHA BifIIOBia/IbHICTD

3a TIOPYIICHH . cecovunnnniiiiiiiiiiiiinniiiiieccennnn

IHO3EMHE BTPYYAHH . co.vocvverecnrnrcrennnnanee

iHTEHCUBHICTD (TIOPIr IHTEHCUBHOCTA)....

IHTEPHOBAHA 0CO02. ..u.curveecerreerncreniennne

iHTEepHYBaHHA.

K

KAaCETHI OOEIPUITACHL......uuevrereerrerrveceenens

KATYBAHH . uuuuviiiiiiiiiiiiiiiniiiieieccninnnneen

KBaMi(piKaIiad KOHPIIKTIB......cvverivrrreneen.

KIOEPBIMHA. c..o.vvererrerrrererreeracseneessenesenane
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10, 14, 18, 24-5, 51, 126, 295-315, 327,
330, 367, 369, 397

25, 35-6, 142, 220, 223, 238, 297, 302,
317, 321-9, 343-5, 364

0us. Maxoxi BiFTIOBITAIbHICTh
KOMaH/yBaHHs HaKa3 BUIIOTO
KOMaHImpa

34, 38, 56, 82-6, 112-3, 285, 309-310, 343,
360-1

OUB. MAKo My/IbTUHAIIOHAIbHE
ynpasninaa tepuropiavm; OOH

63, 65,76, 78-9

ous. makos xmacudikariist KOHQIKTIB;
opranisania (mmopir opranisarii)

34,43, 58, 180, 193-4, 215-242, 263

Ous. maxox 3aTpuMaHa 0coba

33,37,45,72, 180, 191-245, 248, 254-6,
268, 278-9, 356, 369

0us. Maxox 3aTpUMaHHs; TYMaHHe
IIOBOJKEHH A

107,112, 130, 203, 207-211, 223, 236,
232,236, 254, 263, 269, 272-3, 281, 283,
291,310

Ou8. MAaKox ryMaHiTapHa TOIOMOTa;
00’eKTI, HeoOXimHi I BIDKMBAHHA
LMBiJIbHOTO HACEIEHHS; TOJIOT,

7,23-4,42, 89, 134-5, 136, 145, 305, 321

BUOYXOHEOe3IIeuH] 3a/INIIKY BilfHN
7, 33,43, 193, 221, 242, 251-7, 298-9,
299, 302, 319, 325-7, 328

OUB. MAKoH 3aTPYMAHHs1; TyMaHHe
MIOBOIKEHHSA

ous. kmacuikaria KOHPIIKTIB

11, 31, 47, 48-50, 139

O0UB. MAKONC TAJUTIHHCHKUI ITOCIOHMK;
TeXHOJOTi1 (HOBi)
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KTaCUIKAIS KOHOMIKTIB. c.vccvvvenercerenne
KOJIEKTYBHE TIOKAPAHHS . .vvvveverrereererecrenne

KOMOATAHT.....ceeeeeeeeesieeseeceeseseessesssssses

B 11927851 (<) SO

= CTATYCoonrvenirrsansisesssssssssassssssssssssssssasens

- HE3aKOHHUII, HEIIPMBiNEeIOBAHUIL. .......
KOMYHIKAII S covovevecvcerncsniennesniessesssessnens

KOPAOT-IIIITUTA . ccvevveeeerecerernncrseceensernecnne

KYJIBTYPHI IIHHOCT L c.ovucviincriinciicnnnens

11
TTA3EPHA 30POM. cvvuvcvreereerererensrerseeesenssesseesens
JIACTYBAHHS . ceevevveneveesecnessneenesnssnensescssanenses

D161 0) £ OO

levée €N MASSE......c.ovevveeereerererereeeeeereesaeans

M

MalinHa HIBI/IIIKOI JOIIOMOI'

MEIVIYHA [TOITOMOT....vvverereerrererererennnesenes

JUUCS0708 85 = TSI 17 S0 R

MEIVYHMI IEPCOHA L. ..uvevrinnrrincnisinnnnes

27, 55-86, 345

214,221,231, 252, 270, 279, 289, 324
12, 20, 22, 33, 37, 40-4, 48, 51, 88, 90, 91-
5,96-9, 102, 110, 116, 119, 120-5, 127,
130, 133, 141-3, 144, 152, 154, 164, 167,
170, 194-6, 197-201, 236, 256, 298, 323-
4, 340-1, 351

0us. Maxox BiifiCbKOBOIIOIOHEH I

92, 93-4, 95-6, 99, 141-4, 194-7, 236-7,
324

43-4,91, 93-6, 191-200, 236, 250, 252
0u6. He3aKOHHNII i HeIIpUBITEOBAHMIT
KOMOaTaHT

50, 115, 179, 226-8, 252-3, 275, 278, 299,
358, 368

157, 166, 167-8

0u8. Maxox MERUIHWIT TPAHCIIOPT;
BiifHa Ha MOpi

32, 89, 105-6, 107, 118, 123, 130, 142,
144, 276-7, 306, 332, 340

0UB. MaKoN UMBIIbHUIT 00 €EKT

42,124,133, 139, 145

Ous. maxox 3sBUdaitHa 36posi; HagMipHi
VIIKO/PKEeHHsT a00 3aliBi CTPaXXKIAHH
180-1, 184, 210-1, 227-8, 244, 352, 358
0us. Maxox KOMyHIKaris

Ous. Mefiy4Hi GOpPMYBaHH, TOCIITaIbHI
Ta Oe3meyni 30HM i MicIleBOCTi;
HeNTPajli30BaHa 30Ha; 3aXMIEHa
TepuTopis abo 30Ha

91,93, 95, 116, 194, 201

Ou6. MEIVIYHIIL TPAHCIIOPT

39, 40, 116, 134, 150, 152-6, 157-8, 160,
166-7, 174, 188-9, 192, 203, 208, 225,
232,234, 237,269, 273

150, 161, 186-7

44,91, 150, 155, 156-169, 173-4, 185-6,
188, 194, 197, 208, 305, 351

0uUs. maxos 3aXuIeHi ocoon



MEIVYHUI TPAHCIIOPT....oucerriecmnincnnscenens

MEIVYHI MATEPIATIM....cuvieeiiniriinciiianne

MEAVYIHI POPMYBAHH......occvercerervnsiercanns

METOAY BEIEHHS BIMTH . .cveverevereererrrenennen

MDKHApOJIHA TyMaHiTapHa KOMicCist
i3 BCTAHOBJIEHHS (DAKTIB......vvevvrcrrevncercenee

MixHapopHa KoH(pepeHIid
Yepsonoro Xpecra Ta YepBoHOro
TIBMICAIIS....coveererererereeeereeete e eaevenne

MixnapopHa Defiepartif........ccocveceecunnne

MixxHapopiHe KpMMiHa/lbHe IPaBo..........

MDKHapOgHMI 30pOTHUI KOHPIIKT........

Mixnapopunit pyx Yepsonoro
Xpecra ta YepBonoro IliBmicAng............

MiKHapOHIIT KPUMIHAIbHWUIA CY,........

ANOABITHUN NOKAXYUK

383

130, 150, 155, 157-8, 162-170, 173-5,
185, 187-8
0U8. MaKox UUBUIBHIIT 00 €KT

161, 173, 186-7, 275, 292
OU8. Makosi TyMaHiTapHa JOIOMOra

23-4,115, 150, 152, 158-9, 162-170, 173-
4,185,187

0UB8. MAKOoN IMBIIbHUIT 00 €EKT

11, 19-22, 24, 40, 58, 88-90, 98, 107-9,
115, 118-123, 126, 137-8, 140-1, 174,
248,281, 291, 297-8, 304-5, 317, 251
0uU8. maxox BegeHHs OOOBMX Mill;
3aco0M BeeHHs BilTHU

73, 338-9, 344, 367
Ous. makoxc iMIyieMeHTalisa

26, 189, 241, 295, 298, 306, 312-5, 352,
359

Ous. maxosx MKHApOTHUIT pyX
Yepsonoro Xpecra Ta YepBoHOTrO
IliBmicss

175, 312, 337, 352

ous. maxox HarlioHabHi TOBapucTBa;
Mixnapopnuit pyx Yepsonoro Xpecra
ta Yepsonoro IliBmicansa

11, 18,20, 35-6, 50, 60, 194. 243, 318,
321-2,324-6

ous. maxox IHEUBiAyanbHa
BiJITIOBiZJa/IbHICTD 3a IIOPYLIEHHS;
iMIIIEMeHTaIlis

14, 23, 25, 25, 31, 33, 45, 59, 60, 61-6, 80,
83,91, 94-5, 175, 194, 199, 215, 226, 232,
238, 240, 242, 248, 250-1, 291, 325-6,
336, 345

ous. maxox knacuikaris 36poitHmIx
KOH(QJTIKTIB; OKyIIalis

7,138, 174-5, 189, 252, 312, 349-372
ous. maxox MKUX; MixuapoagHa
deneparis; HarjionanpHi ToBapucTsa
29, 36, 38, 243, 321-2, 327, 332-5

ous. maxox MTP; MKTIO; tpubynan
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MTP..oiiiiiicesi e

MY/IbTMHAL[iOHa/IbHE YIIPAB/IiHHA

TePUTOPLAMHU

H

HaBYaHHA

HaZiMipHa HIKOZA

HaaMipHi yIIKOmKeHHA a00
3aliBl CTPaXK/JaHH:A

HalIMaHIIiL.

HakKa3 BUIIOTO KOMaHIMpa

8, 128-9, 130-1, 145
0uUs. maxox MiHI

7,9, 24, 42, 89-90, 119, 128-132, 134-6,
145, 321, 347
Ous. maxox¢ 3BU4aiHa 36post; 36post

10-4, 24-6, 29-30, 35, 38, 40-1, 46, 51-2,
58,70,75,78, 84, 89, 98, 100-1, 132-3,
144, 154, 156, 165, 171, 174-6, 177-185,
188-9, 193, 203, 210-1, 214, 217, 226-8,
230, 234, 240-1, 249, 252, 258, 268, 274,
278, 283-5, 287, 292, 298, 304, 308, 312,
314-5, 335-6, 338-9, 342, 349-372

ous. maxox Jionan Aupi; Conbdepino

7,25-7, 30, 36, 65-6, 78, 82, 145, 198,
250, 288, 311, 314, 321-2, 326, 329, 332-
3, 345, 364, 372, 295-7

ous. maxox MiXHapoTHWUI
KpUMiHaIbHUI Cyfi; TPUOYHAT

7, 36, 82,295-7, 311, 314, 321-2, 326, 335
ous. maxox MiXHapomHuUi
KpUMIHA/IBHUIT CYA; TPUOYHAIT

71-3, 84, 205, 285
OU8B. Makox IHO3eMHe BTPYYaHHS;
OKyTIallis

13, 45-6, 58, 83, 136, 303-4, 368, 298
0us. maxosc IMIIEMEHTALIis;
3anobiranss (mopyuens MI'TT)

0u6. IPOTIOPLIIHICTD

21-2, 24, 88, 124-5, 126, 128-9, 132, 139
0U6. Maxox TyMaHHICTD; BiiiCbKOBa
HeOOXiHiCTh

Oug. IpUBAaTHi BiliCPKOBI Ta OXOPOHHI
KOMIIaHii

323-4,327

0U6. Maxoi BilMIOBiNA/IbHICTD
KOMaHJIyBaHHS; iHIVMBiTya/bHa
BiJITIOBi/Ja/IbHICTD 3a MOPYIUIEHHA



HACU/IBCTBO (HOPIT HACU/IBCTBA)...cuecenecn.

HalliOHA/IbHICTh

HAILIIOHAJIbHI TOBAPYICTBA....cucvcmvrrnnnsnnes
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HEJIEPXKABHUI CY0 €KT..ovcorvrercrnecrercaneens

HE3aKOHHUI Ta HEIIPUBiIENIOBaHMI
KOMOATaHT....

HE3aXUIIEH] MiCIIEBOCTI...vcevevevenrenrenrennene

HEMTPATI30BAHI 30HM.....coevvviininiecncnennnans

HeMDKHAPOIHIIT 30pOITHIIT KOHQJIIKT. .
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43,74,192, 202, 213, 216-7, 228-9, 238,
241, 253
OUB. MAaKo TIPOLIeCyaIbHi TapaHTil

21-2,28,31-2, 34, 37-8, 42-4, 48, 88, 93-
9,101, 103-4, 106-8, 110, 112, 114-124,
125,133, 141-4, 146, 155, 163, 165-7,
172,174, 187-8, 195, 207, 215, 222, 259,
325-6, 331

Ous. maxox HeBNOIPKOBUIT HATIAT;
3aII00DKHI 3aX0y Bifi HAC/IiKIB
HamaiB

0u6. IHTeHCHBHICTD, TTOPIr

1168, 184, 198-9, 207-8, 217, 226, 242,
248-250, 258, 260, 179, 353, 357

7,157-8,174-5, 179, 184, 189, 252-3,
285,292, 305-6, 312, 342, 252-3, 285,
292, 305-6, 312, 342, 352-4, 358, 360,
368

ous. maxox MixHaponHa denepariiss;
Mixnapopguuii pyx Yepsonoro Xpecra
ta Uepsonoro IliBmicsansa
44,96-7,118, 125

0u8. Maxox MVICKPUMIHALIiS;
IIPONOPIIHICTD

100, 287, 343, 368

0us. makox 36poitHe yrpynyBaHHs;
IIpMBaTHI BiliCbKOBi Ta OXOPOHHI
KOMIIaHil

... 43,93-95,97, 100, 143, 194-195, 199

0us. Maxox KOMOATaHT; TIPUITYIEHHS;
craryc

110, 170-1
O0u8. MAKOHE TOCIIITA/IbHI 30HM T
MiCI[eBOCTI

110, 170-2, 273

14, 23, 25-6, 34, 37, 41, 49, 55-81, 82-4,
88,92, 141-7,185-9, 194-5, 232, 236-245,
248-9, 287-293, 297, 331-2, 336, 338,
343-7, 351, 369

ous. maxox Kmacvikarist KOHIIKTIB;
iHTEeHCUBHICTD (HOPIT IHTEHCUBHOCT);
opranisauia (mopir opranisartii)
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HEIIPUIYCTUMICTD IPUMYCOBOTO
IIOBEpHEHH: (BU/JBOPEHHS)

HeposipBaHi 6oenpunacu

HEeYpsIZ0Ba OpraHisalis

(0]

00’ exTH, HEOOXIHI /1A BUOKMBAHHA
IMBIIBHOTO HaceleHHs

OKYyIaliis

OITO/TYE€HHA Ta BO)’IOHTepCBKi
3aroHmn

OPTaHI3aLiA, TTOPIT....ciiiircrcreneninininiiaines

OpraHi3oBaHa 30POIHA IPYIIA........cvererennes

OCHOBOIIO/IO>KHI IPYHIVIIN

ocoba 6e3 rpoMafIsTHCTBA

205,231, 234, 242,264
ous. maxoxc 6KeHelb

Ous. BUOYXOBI 3a/TMIIKY BiifHN

10, 100, 136, 189, 342, 352

0us. maxox oeMiniTapu3oBaHa 30Ha;
TOCITiTa/IbHI 30HU Ta MiCIIeBOCTI;
3aXMIIeHa TepUTOpis abo 30Ha

107-8, 111, 142, 144, 340

0UB. Maxox: UUBUIBHUIL 06 €KT;
NIpUpPOJHE CEpPENOBNUILE; DKa; BOJA

41, 56-7, 61, 63-4, 67-73, 163, 167, 179,
198, 215-6, 220, 233-4, 250, 266-281,
298, 363

0us. maxox MbKHAPOFHIIL 30pOITHMI
KOH(IIIKT; MY/IBTUHALIIOHA/IbHE
YIPaB/IiHHA TEPUTOPIAMMU

18, 23-4, 27-9, 30-1, 33, 36, 38, 42-3,
71-3,78, 83, 100, 102, 123, 125-7, 132,
136, 138-9, 141, 173, 249, 262, 266, 268,
280-1, 285, 287-8, 293, 301, 304, 308,
309-312, 314, 316-320, 328, 330-1, 333,
335-7, 342, 347, 352

OUs. Makox iHO3eMHe BTPYYaHHS;
MY/IbTVHALIIOHA/IbHE YIIPaB/IiHHA
TEePUTOPLAMM; IMIIJIEMEHTALIis

74,91-2, 93, 201, 257

0us. maxoxc 36poriHi cumu; Kombarant
77

ous. maxox xnacugikaris 36portHux
KOHQTIKTIB; IHTEHCUBHICTD (IIOPIr
iHTEHCMBHOCTI)

34, 41, 56, 59-60, 73, 76-9, 83-4, 143-4,
236-245, 255, 256, 287-8, 344, 346, 362
ous. maxo 36poitHa rpya

174, 266, 300-1, 304, 252, 353

ous. maxox pyHumm MI'TI
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(hors de combat)........ccoovveveeerereeereicrernnes

o3y 5) 6 RO

II

HEPEMIIIEHH . ..ovuiuriiniincnsiscnisesessesnes

TTOJTITI . cvvevvevrerrereereereereeseeseesensesesesesensennenes

TTOTIEPEIIKEHHS . ...uuiiiiiiiiiiiiiiiiiiiiiiinnniniaaneees

TIOPAHEHI 1 XBOPlLucucruiiriiriiicncncnencnininnnes

TIOPYHIEHHS/ . .ooocvervrecrsssenssscssessnssssenssnsasses

nopymeHHA MITL.......coinan,

ANOABITHUN NOKAXYUK

387

22,75,99,119, 120-4, 127, 154, 202, 288
0uUs. maxox 3aXmieHa ocoba

7,40, 108, 126-7, 145

0u8. Maxox yRLyLUUINBL, OTPyItHi

a6o inImi rasy; 6iomoriyxa abo
6akTepionoriuna 36pos; xiMitHa 36post

6,43,70, 131,133, 135, 179, 202-5, 231-2,
242, 249, 260-2, 272-4, 290-1, 326, 342,
345, 358, 369

OUB. MAKoH TIPUMYCOBE TTepeMilljeHHs

92,236, 316

0u8. Maxox IPaBOOXOPOHHA
IiAJIbHICTD; TPOMAZICHKIIL ITOPAJIOK
106, 112, 115-6, 121, 136, 166, 168-9,
187,209, 316, 339

0us. maxox 3amobi>xHi 3axoau Bif
HaC/IIKiB HamaiiB 3aro6iraHHs
(mopyirens MI'TI)

0us. maxox iMIIEMEHTAllisl; HaBYaHHs

39-41, 75,110, 122-3, 130, 149-189, 193,
197, 204, 219, 237, 275, 340, 351-2

O0us. MAaKoNe MeIIHA JOIIOMOTa;
3axuieHa ocoba

19, 25, 28, 31, 35-6, 56, 58, 76-7, 92, 97,
101, 160, 193, 196, 201, 205, 212, 217,
219-220, 222,229-234, 238-9, 249, 261,
267, 278-9, 296

0us. maxos IHAUBIfyanpHa
BifIIOBiJJa/IbHICTD 3a IOPYIIEHHS;
37I09VHI IPOTY JIIOASHOCTI; TeHOIVT;
3anobiranss (mopyuterssm MITI);
BiJIIOBiJJa/IbHICTD Aep>KaBy; BOEHHUIL
3JI04VH

51,59, 92, 106, 172, 194, 274, 280, 295-
347, 350, 356-7, 360, 362, 363-5, 366-8
0us. maxox rpybe MOPYIIeHHS;
HOpYLIEHHA
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HOCTPaXKAAINIT Y KOpaOebHiit
ABAPIL. e

TIOIA/IA, HE HAJIAHHS . ....cvcvevevevererrerererenaenns

[paBa JIOJVIHY 3aCTOCOBHI
B YMOBaX 30pOITHOTO KOHQIKTY..............

MIPABOBUIL CTATYC CTOPIH...coeviiecrririniines

IIPAaBOOXOPOHHA JiSATIBHICT.....vovurvvrnnee

TPAIST (OOOB SIBKOBA)...vueeererecerreeeseesennne

IIpUBATHi BilICbKOBi Ta
OXOPOHHI KOMITAHII.....covueiecinvieciinincinnens

TIPUMYCOBA TIPAL. cooevverrervrecrersnaraensssenenes

IIPUMYCOBe IepeMillleHHs

npyHIMAIN MITL..iiiie
HPUIMHEHHS BOTHIO......vverveerisiserinssenisenns
HPUITYIIEHHM. c.vvovvevencrsssenisssassesassassensnes

IPUPOIHE CEPEHOBUIIL. .....cvreervenrvrecerenens

TIPOIOPIHIHICTD..cvvveeiiniiincniceisennens

MIPOLIECYaTIbHI TAPAHTIL.....cvcviieriiriinenes

41,110, 152-6, 157-160, 162, 166, 167-8,
180, 183, 185, 186, 340, 351

0us. maxox BefeHHsI BIiTHI Ha MOpi,
IIOYaTOK OKYTIAIil.

Ous. OKyIaIlist

119, 121-2, 129, 142, 326

0U8. Maxox 3axXOIUIeHH:; 0cobu, AKi
Bubyu 3i crpoto (hors de combat);
MeTOJI BelleHHs BillHU

11, 18, 28, 30, 31-5, 38, 43, 46, 50, 58, 78,
100, 199, 240, 242, 251, 261-2, 270, 292,
309-210, 318-9, 327, 331-2, 335, 342, 370
43,59-62, 71, 76, 343-4, 345

ous. maxox¢ 36poiiHi cumy; 36poriai
YTPYIyBaHHs; CTaTyC

14, 30, 34-5, 51, 58, 70, 78-9, 95, 100, 128,
137, 300-315, 330-347, 370

Ous. IPUMYCOBA IIpaLis

34-5, 45-7, 316, 370

ous. maxkox [JokymeHT MOHTpe;
HeJlep)KaBHUIL Cy6 KT

209, 224-5, 237, 265, 271

Ous. maxo 3aTpUMaHHs]; TyMaHHe
IOBOJ>KEHHS

0us. lepeMilleHHs

10, 19-23, 25-6, 32, 42, 48, 81, 87-147,
250, 304, 317, 327, 343, 350, 362, 396
59, 64-5,77,79, 204-5, 219, 264

OU8. MaKox TIPUIMHEHH: 60OBUX [iii
96,103, 116, 201-2,215-6

OUB. MAKoJH CTATYC

7,32,88,108-9, 113, 119, 126, 137, 139,
332, 340, 369

ous. maxoxc 00’ eKTu, HeoOXimHi It
BIDKMBAHHSA [MBI/IbHOTO HAaCE/IEHHS
21,48,97, 104, 114-8, 120, 129, 138, 326
ous. maxox npuHuyny MITL; BeneHHs
60110BKX JIilt

199, 202, 213, 216-7, 230, 232-3, 367
0U6. MAaK0x HAJIOKHUIL TIPOLleC
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32, 256, 266, 289

0u8. Maxox IPUMYCOBa IpaLls

28, 63, 296, 316-321, 322, 331, 344, 369
0U8. Maxox IMIIEMEHTALLis;
BiJIIIOBiZIA/IbHICTD IeP>KaBU

.. 154, 183-4, 192, 203-5, 211, 219-220,

226,234, 264, 265-6, 273, 358

0uU8. maxoxc 3aBepIlIeHHA 60110BUX Jil;
BO33 €JHAHHA CiM’i

19, 97, 103, 107-8, 144, 252, 301, 335,
339-341, 344

0us. MaKox B3AaEMHICTh (HEB3aEMHICTD);
HOPYILIEHHs

19, 31, 44, 299, 365

ous. maxox npyHuym MITL;
B3a€EMHICTD (HEB3AEMHICTD)

0u6. BO33 €HAHHA CIM1

.20, 21, 87-113, 114, 125-6, 129-130, 132,

138, 141-7, 170, 212, 237, 261, 326
0us. maxox: BefeHHs O0OBMX Mill;
npuHuyny MITI

Ous. llenTpanbHa areHIis 3 poO3IIyKy

ous. MixHaponHuit pyx YepBoHoro
Xpecra Ta Uepsonoro IliBmicsansa

216, 229,279
OUB. MAKON IITUTYHCTBO; SHUIEHHS

19, 31-2, 43, 112-3, 167, 298, 325
ous. maxkoo jus ad bellums;
3aCTOCYBaHH:A CHIN

35-6, 169, 206, 212-3, 222, 230, 238, 269,
279, 300, 302, 304, 311, 320

0us. maxosx IHAUBIfyanpHa
BiJIIOBiJJa/IbHICTD 3a IOPYILEHHS;
BiJIIOBiJJa/IbHICT KOMaHyBaHHSA

40, 52, 152, 158, 351

ous. maxox JltoHaH AHpi;
Mixnapopnuit pyx Yepsonoro Xpecra
ta Yepsonoro IliBmicansa

208, 224, 240, 271, 338, 345-7

OU8. MAaKoH TOTOBIp
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CIOPYIY Ta KOHCTPYKIIL,
1O MICTATb HEOE3MIEYUHI CUJIM..........e... 0us. ;amMb Ta aTOMHI eIeKTPOCTAHIIIT

CTATYC oo sasens 22, 34, 40, 43, 45, 58-61, 62, 69, 71, 76,
91-6, 99, 102-3, 110-1, 116. 123, 144,
153-4, 159, 166, 169, 173-4, 192-245,
248, 250-2, 254, 259-260, 262-3, 270-1,
287, 337, 342-3, 345, 350-2, 354, 358, 360
OUB. Makox BTpaTa CTaTycy

CTATYC KOMOATAHT . ceocvveeerererermeeeseneenanenens Ou6. BU3HAHHA CTATyCy KOMOaTaHTa
CY T vneverererermrerersesmesesessessesssesssesssssensnsssssssenes ous. TpuOyHa
(63771 (025110 K21 07:15 4 ¥ 1 OO 0u8. HaJIeXXHUIT TIPOIIEC
CYITY THS IIKOT . uverevensensnanssnssassansssnsansans 48,125
OUB. MAaKox BUTIA/IKOBA IIKOfA
jus ad bellum.....c.ccoveeereereeneenereecreines 30, 48-9, 60, 81, 83, 100, 309
0u8. Maxox 3aCTOCYBAHHS CUIIN
JUS 0 DEllO.cueuiercececiecirecneiecirececieeene 19, 37, 49-50, 63, 320
T
TaTIHHCHKMI TOCIOHMK c.cevevreverreeennenes 49-50, 140

ous. maxox xibepsiriHa
TexcToBi 6M0KK

1. Hocnimkernns MKYX momo
3BIUYAEBOI0 MI>KHAPOJHOIO
TYMaHITAPHOTO TIPABA.....cvruererrerssrrnens 26

2. 3acipannd excriepris MKUX
3 muranb MI'TI ta 3acTocyBanHa
CIIY B 30POITHIX KOHQIKTAX............ 34

3. JTOKyMEHT MOHTPE.......ocururrrcrrirrrcrrennns 46

4. Ta/TiHHCPKWIT TOCIOHNUK 3
MDKHapOJHOTO IIPaBa, 110
3aCTOCOBYETHCSI 1O KiOEPBIlHIL........... 49

5. Inimiatmea MKYX mopgo

YTOYHEHHSA KOHLEIIIil

«be3mocepenHbOI yyacTi

Y GOTIOBUX ILAXN vervveererrerersersnenssensenenenes 100
6. Hanjionanbae indopmariitHe 6:0po

Ta IlenTpanbHa areHuisa 3 posuIyky.... 183

7. Ilpoext «Haganusa MegnyHol

JIOTIOMOTY B YMOBaX HeOE3IeK »........ 188
8. IlpomuecyanbHi rapanTii

iHTepHYBaHH:1/a[MiHICTPaTMBHOTO

BATPUMAHHS....veververernrrerenesereaesesesaesenens 241



9. IminjatmBa MKYX Ta [IBeitiapii
11010 HOCWJIEHHS IOTPYMaHHsA

TEXHOJIOTIT (HOBI) ouvuveceeeeeeeeeeiecececeeeennas

Toapucrsa Yepsonoro Xpecta
ta Yepsonoro IliBMmicsansa

VAyILIeHHS OTPYIHNMM 200
FU2000070Y07 8 -1 T:1Y 0/ ORI
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10, 42-4, 47, 51, 53, 80, 119, 142, 195,
199, 221, 252, 289

0U8. MaKox MeTO[] BelleHH BillHIL;
BiilHa 3 TEPOPU3MOM

11, 47,50, 51-3, 122, 138-141, 299
0us. Maxox IPUAIIHA OLIiHKA HOBOI
36poi Ta TEXHOIOTi

ous. HarionasnbHi TOBapucTBa

6-8, 25,27, 29, 30, 36, 38, 42, 65-6, 69, 78,
82, 145, 198, 150, 278, 288, 300, 311, 314,
321-3, 326, 329, 332-5, 339, 345, 364, 372
ous. maxox MTP; MKTIO;
Mi>xHapogHUIT KpMMiHaTbHUIA CYTI

25, 40, 64-65, 70-71, 77, 110, 138, 169,
172,183, 204, 208, 224, 240, 262, 271,
300, 315, 319, 321, 338, 345-347, 352,
360, 396

0us. maxox 3BUYaEBE MDKHAPOTHE
ryMaHiTapHe NpaBo; JKeHeBCbKi
KoHBeH1i (1949 p.)

6-7, 40, 126-127, 136-137
OUB. MAaKoi OTpyTa

YIaMKM, AKI HEMOXK/IMBO BUABUTHL........... 7,124, 128, 145

YMOBY YTPYMAaHHA IIiJf BAPTOMO...............

YHiBepCanbHa OPUCHUKIIA. c..ouvevrrrnrenens

YHIBEPCATIBHICTD...vovuvevrirarinsesenssienaniinnes

VHIPOPMA. coocerreererrerreeeeneeraeeeneenseesenens

Ous. maxox 3sBUYaitHa 36posi; HaEMIipHi
YIIKO/PKEeHHs a60 3ai1Bi CTpaKIaHH
31, 180-181, 191-193, 215, 229, 233-234,
238-239, 243, 356

35-36, 280, 329-331

ous. maxox nopyuteHnsa MI'TI;
HOPYIIEeHH:; BOEHHMI 37T0YMH

Ous. Maxos OCHOBOIIOJIOXKHI IIPUHLINIIN

119, 123-124
OUB. MAKOIN CTATYC
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X

ximivyHa 36post

i

enTpanbHa areHIlid 3 pO3IIYKY.............

LMBiIbHA IHTepHOBaHa 0C06a

L[UBITbHA 060pOHa

LMBINbHA 0C00a, siKa Gepe y4acTb
y 60710BMX HisfX

IMBi/IbHE HACEJIeHH

FR070:30)03350707 K010 =) RN

9

Yepsonmnit Xpect, YepBoHnit
[TiBmicanp, Yepsouuit Kpucran

11

IIIMUTYHCTBO

10

IOPUAMYHA OLiHKa HOBOI 36poi
Ta TE€XHOJIOTIN

A

siiepHa 36post

6-7,42,136-137, 145, 305
0us. maxox yLyUnmsi, oTpyitHi abo
i rasy; oTpyTa

179-180, 182-184, 203, 210, 219, 226-227,
229, 255, 357, 360

0uUs. Maxkox BO33 €IHAHHSA CiM'I; 3HUK/IA
ocoba

Ous. iHTepHOBaHa 0c06a

91,99,111-112,117, 123, 157-158, 306

0ug. 6esrocepenHs y4acTb y 60OBYX AiiX
7,20-21, 32, 35, 41, 44, 48, 68, 88, 90-97,
101, 104-108, 110-119, 126, 129, 133-
136, 142-144, 153, 155, 158, 163-164,
170-171, 197-198, 217, 235, 237, 244,
248-254, 259, 262, 268, 273-276, 281-
287, 290-298, 306, 325, 327, 340

0us. maxox: 3aXuieHi ocoou

20-21, 32, 48, 88-96, 103-106, 108, 113-
118, 125, 132-133, 143-144, 165, 167,
306, 340

ous. maxox 06’ €KTu, HeOOXiTHi Iy
BVDKVIBAHHS IMBIIbHOTO HACETEHH

ous. eMbnema

123, 198, 216, 228-229,259, 279

51, 58, 138-139, 304-305
ous. maxox [Jexmaparis MapTteHca;
TEXHOJIOTi, HOBi; 36post

125-126, 137-139, 330, 335

0us. maxox IPUPOJHE CepeIOBUILE;
HaIMipHi yIIKO/IKeHHA a00 3aiiBi
CTpaX[aHH:; 30pos
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Ilocnmmanusa

PECYPCU JI/II HABYAHHSA TA IYBIIKAIIIT MKYX

ITepemniveHi H>KYe pecypcy Ta my6/iKalLiil JO3BOIATD YU Ta4aM O3HAIOMUTICA 3
MITI 3a £0IOMOTO0 «40TUPHOX KPOKiB», KOXKEH 3 AKMX aJJallTOBAHMNI I KOH-
KPETHUX iHTepeciB, piBHs 3HAHDb Ta TOTPeO Pi3HUX L{iTbOBUX IPYIL

1. Kypc eneKTpoHHOro HaBYaHHS:

Bcemyn 0o mincnapoonozo eymanimapnozo npaea (MI'TI)

Beryn no ocnos MI'TI s He crieniaicTiB y ramysi mpaBa (BiciM MopyiiB), Kypc
Hapasi JOCTYymHuil (QpaHIy3bKOIO, iCIIAHCDKOIO Ta AHIMIIICLKOI MOBaMU Ha
Be6cropinni MKYX «Online Learning Centre» pasoM 3 iHIIUMM TeMaTMYHUMU
eNIeKTPOHHUMU MOJY/IAMIU.

e Kypc enekTpoHHOro HaBYaHHS:
https://www.icrc.org/en/online-training-centre

2. IHigpyunux 3 MITI:

Mincnapoone eymanimaphe npaeo: 3azanvHuil Kypc

Lle Bceoxommooumii BCTynHMII Tigpydnuk 3 MITI, manmcanmit y mpoctii i
YiTKill MaHepi. Voro uiHHICTB Ta KOPUCTD IOJIATAIOTh Y BifIMIHHOMY IIO€/JHAH-
Hi po3piniB «Pe3ome», AKi MicTATb ocHOBHI HopMu MITI Ha movyaTky KoxXHOI
I71aBY, cekuii «JlisHaTycs Ginbliie» MPOIOHYIOTH PI3HOMAHITHI TeMaTU4HI IIO-
cumaHHs, a «TekcToBi O/TOKM» MICTATD [eTanli MO0 CYYaCHMX TYMaHIiTapHUX
npo6jeM Ta MpoeKTiB, moB’ss3anux 3 MITL. BiH mpusHaueHWiT A1 CTYAEHTIB,
BMK/IaJa4yiB Ta HayKOBIiB, 3aljikaBneHnx y MITI, ane Moxxe Tako)X BUABUTUCSA
KOPMCHMM JIA IOPYCTIB Ta BiJiCbKOBO-TYMaHITapHOTO IIePCOHATY, AKMIT OaKae
OTpUMAaTH 3arajbHUII OITIAL CydacHuX nonoxxenb MITI, 3 mornagy MKYX.

o Iligpyunux 3 MITI: https://shop.icrc.org/

3. 36ipHUK mpeneneHTiB, o crocyworbcs MITI:

Ak 3axoH 3axuuac nio uac eitinu?

Ileit mepernik i3 Maibke 300 mpelueneHTIB Hafae npodecopaM YHIBEPCUTETIB,
IOPUANYHMM Ta IyMaHITapHUM KaZlpaM i CTyJeHTaM HaliCy4acHIlINIA, a TAaKOX
HAIMPIINIT BUOIp [OKYMEHTIB, HOCTYIIHUX HA [JAHUIT MOMEHT, Y KOHTEKCTI
MITI. Bin BucBiTmOe pyHmaMeHTa/lIbHi, Cy4acHi IpaBOBi NMUTAaHHA, OB A3aHi
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31 36pOITHIM KOHGIIIKTOM, i MICTUTb HU3KY 3ara/JbHIUX IPUHLNIINB /15 Ipode-
COpiB, AKi 3a/IMal0TbCsA PO3POOIEHHAM BCTYIHUX KypCiB a60 KYpCiB IifiBHIIeH-
HA KBatigikanii y ranysi MITI. Bin gocTymHmit aHIICbKOI0 Ta (PpaHI[y3bKOI0
MOBaMI, 2 TAKOXK y BUIJIAZI OH/IAIH-0a3y JaHUX, SIKa PEryIAPHO OHOBTIOETHCA
Ta 3py4Ha A/ POOOTIL

o 36ipHUK IpelefeHTiB, 110 crocyorbess MITI
(y PDF-dopmarti Ta nmaneposa Bepcis):
https://www.icrc.org/eng/resources/documents/publication/p0739.htm

o 36ipHuK nperueneHTis, o crocyorbcst MITI (ommaiin-6a3a jaHnx):
https://www.icrc.org/casebook/

4. JKypman MITII:

Mirxcnapoonuii scypuan Yepeonozo Xpecma

MixxHapogunit >)xypHan Yepsonoro Xpecra, sacHoBaHMit B 1869 poui, — 1e
JKYPHAJI, KOTPUII BUXOAUTD MIOKBAapTaabHO Ta mybmikyerbcss MKUX i Bupas-
uurrsoM Cambridge University Press. Bin € ¢popymom mst ob6rosopensst MITI,
a TaKOXX 'yMaHiTapHOI Ais/IbHOCTI i MOMITUKY Mif 9ac 36poitHUX KOH(IIKTIB
Ta IHIIMX CUTYalill HacunabcTBa. 1]iMbOBOIO ayiUTOpi€EIO € YpAAM, Mi>XKHAPOZIHI
YPSZOBI Ta HeypsAROBI opraHisanii, yHiBepcuTeTy, 3acobu MacoBoi iHdopma-
1iii Ta BCi iHII, XTO [[iKaBUTHCsI ryMaHiTapHUMM mpobmemamu. Yepes Te, mo B
JKypHaJIi IIpeficTaB/lIeHNii BeIMKNUII Iialla30H [yMOK Ha KilTbKOX MOBax, JKypHar
0COOINBO KOPUCHMIT Ji/IsI BUK/IaadiB Ta JOCTITHNUKIB.

o JKypnan MTITI:
https://www.icrc.org/eng/resources/international-review/index.jsp

BA3U JAHX MKYX

[lepeniveni HyKYe 6asy FaHUX HaJAlOTh OQILifiHI OPUAMYHI MKepera I
IOPICTIB, BilICbKOBOTO Ta T'YMaHITAPHOTO IIEPCOHATY i HAYKOBIiB, SIKi 6aXKa0Th
[OLIOBHUTI CBOIO POOOTY Ta ZOCII/PKEHHS MOCUIAHHAMY Ha BifMOBIAHI mOIO-
>keHH:A yrog, MI'TI, sBuyaeBuX HOPM Ta HaljiOHaTbHOTO 3aKOHO/IaBCTBA.

Ownnaiin-06asa JaHNnX:

Mixcnapooni 0020680pu, Oepicasu-yuacHuui ma KomeHmapi

Y 6asi gaHUX MDKHApPOJHMX JTOTOBOPIB, Hep>KaB-y4acHMUI[b Ta KOMEHTApiB Mi-
cTAThCs 6/113bKO 100 OKYMeHTIB Y cdepi MIXHAPOFHOTO T'YMaHITAPHOrO IIpa-
Ba, IMoYMHarun Bif 1856 poky i gorenep. Mi>kHapOZIHi JOTOBOPH, JOKYMEHTHI
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Ta OHOBJIeHI KoMeHTapi o JKeHeBcbKUX KOHBeHLiN (3 2016 p.) srpymoBaHi y
IIOTOYHNX Ta iCTOPMYHUX PO3ZiTaX, a TaKOK o(opMIIeHi 3a TeMaMu Ta HaTa-
mn1. Takoxx BKTIOUeHi 3acTapisi Texcty, Hapukiay KeHeBcbka KOHBeHIiA 1864
POKY, 3 OITIAAY Ha iX iCTOpMYHY LiHHICTb. UNMTadi MOXKYTb IeperiAfaTh KOXKeH
TekcT noBHicTIO (Y dopmati PDF y mpaBiit konoH1i) abo mocTareitHo.

o Oumnyraitu-6asa [aHUX MDKHAPOLHNUX AOTOBOPIB, A€P>KaB-yIacHIUI[b
Ta KoMeHTapiB: http://www.icrc.org/ihl

Ownnaiin-6asa JaHuXx:

3euuaecee MITI

1151 6asa jaHMX € OHOBIIEHOM Bepciew pocmimpkenus MKYX oo 3BuyaeBoro
MDKHapOJZHOTO TYMaHITapHOrO IIpaBa, 1o 6y/I0 onyO/1ikoBaHe BULABHUIITBOM
Cambridge University Press. Bona Takox gocTynHa Ha apaOCbKiif, KUTaCbKiiL,
(bpaHIy3bKill, pOCiliChKiil Ta iCaHCHKill MOBaX. Y HepIIill YaCTUHI MiCTUTbCA
aHai3 icHyrounx HopM 3Budaesoro MITI. JIpyra yacTuHa MiCTUTb NIPAKTUKY,
AKa JIKUTh B OCHOB1 HOPM, ITPOAHa/Ii30BaHNX Y YaCTUHi 1, i peryn1sapHo OHOB-
moerbca MKYX y ciisnpani 3 bpurancekum Yepsonum XpectoM. Y pesynbrari
OCTaHHDBOTO OHOBJICHH: HAI[iOHAIbHY IIPAKTUKY OYJI0 IOIIOBHEHO (BUJIiICHO 3e-
JIEHVM KOJIbOPOM) IIPAKTUKOIO IBOX KpAiH.

e OumunanH-6asa ganux ssndaesoro MI'II:
https://www.icrc.org/customary-ihl/eng/docs/home

Omnaiin-6asa JaHuXx:

Hauionanvna imnnemenmauis MI'TI

MKYX cTBOpMB 1110 623y JaHuX, 06 nofginuTrcs sibpanor iHdpopmarien momno
HaI[iOHAJIPHMX 3aXOAiB BipoBamKeHHss MI'TL. BmicT 6asu JaHux — 3aKOHOHAB-
CTBO Ta IIpeliefileHTHe IIPaBo — OXOIUIIOE iHdopMariiio, 3i6pany KoncynpraTus-
Holo cryx6010 MKUYX 3 MbKHapoZHOrO T'yMaHITapHOrO IIpaBa Ta Halic/IaHy pis-
HVIMU iep>kaBaMit. basa gaHux He Moke 6y TV BUYEPIIHOIO, ajle BOHA 3a0e3Iedye
3araZbHMII OI7IAN, 3aX0fiB i3 immnemenTanii MITI, BXxuTux ycima fep>xaBamu.

. basa ganux momo HalioHa/IbHOI iMIieMenTanii MI'TI:
https://www.icrc.org/ihl-nat
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TH®OPMAIIVHI BIOTETEHI

Indopmaniitai 6roneteni MKUX perynsapro HagaoTb iHpopmanio mpo ixi-
niatTuey MKYX B ranysi npasa i HomiTuKy, a TaKoX Ipo IyMaHiTapHi ole-
pauii opranisanii, AKi 3Ji/iICHIOIOTbCA 110 BCbOMY CBIiTY.

Ingpopmauiiinuii 6r10nemenv MKYX 3 numanv npaéa ma nonimuxu

Lleit enexTpoHHMIT iHOpMaLiiHMII 6I0/IeTeHb, IKMIT BUXOANUTH [Ba pasy Ha
MicsIib, MOBIZOMIIsSIE OCTAHHI BIZOMOCTI IIPO Te, 110 BiffOyBa€THCs B ramysi
TyMaHITapHOIO IIpaBa i TyMaHiTapHOI HNOMITUKM, HallpUKJIAZ, IIPO CTBOPEH-
Hs HOBMX €/IeKTPOHHMX HaBYa/IbHUX MaTepiasliB, PO 3aXOiM i Kypcu Iif-
TOTOBKII, ITPO BUITYIIeHI ITOAKACTI i myOmikanii i 6araTo inmoro. Bin Takox
IPOIIOHYe ocTaHHIO iHpopmanioo 3 6mory MKYX «[ymanirapHe mpaso i
HOJiTKKa B TyMaHiTapHil cepi» (Humanitarian Law and Policy blog).

o ICRC Law and Policy Newsletter:
https://www.icrc.org/en/law-and-policy-newsletters.

Ingopmauiiinuii 6romemenv MKYX

Lleit inpopmaniitHuii OroneTeHb, pO3paxOBaHUIl Ha IIMPOKe KOJIO YUTAdiB,
IIPOIIOHYE PEry/LIPHO OHOBJIIOBAaHY iHpOpMAIil0 PO ryMaHIiTapHY Jif/lb-
nictb MKYX, sAKa 3/i/icCHIOETbCA B Pi3HMX YaCTUHAX CBITY.

o Indopmauiitanii 6ronerenr MKUX: www.icrc.org.


https://www.icrc.org/en/law-and-policy-newsletters
http://www.icrc.org

B. Heger/ICRC

‘a |
«Mixcnapooue eymanimaphe npaso. 3azanvHuil Kypc» — 1€ MiPyIHUK, MeTa
AKOTO IIOJIATAE B TOMY, I[00 CHOPUATY PO3LIMPEHHIO 3HaHb B ramysi MITI
ceper, HayKOBUX CIIBPOOITHUKIB, CTy>KOOBIIB CHIOBUX BiOMCTB, IpO-
¢ecionanis y cepi rymanitapHoi gisibHoCcTi Ta ML Y HbOMY JOCTYIIHO i 3
MPaKTUYIHOI TOYKM 30PY JOKIATHO BUK/IAJAl0ThCA, BiIMTOBIIHO MO PO3yMiH-
s npaBa MKYX, cygacui npo6nemu, 1o crocyorbcss MITL oro oco6mm-
Buit popMar i CTUIb pOOISATH FOTO iffeaTbHUM HOCIOHMKOM [IJIsI 1I{OI€HHOTO
BUKOPUCTAHHA TMMM, XTO BIepiue sHarioMutbcsa 3 MITI i xoue misHaTmCcA
Ipo mpo6reMy, NOB'sI3aHi 31 30poitHMMY KOHQIIKTaMM, @ TAKOXX J/Is BiliCh-
KOBOCITY>KOOBILIiB i CIIBpOOITHMKIB TYMaHITAPHUX OpraHisariii, ki Xo4yTb
OTpPUMATH IMPAKTUIHUI TTOCIOHMK 3 IIPOKOTO KOJIa MUTAHb.
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