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IIuTanHga o0UKCIIEeHHS TePMiHiB YMHHOCTI
MiANKUCKH PO HEBUI3a B YKpaiHi

Y yit cmammi nopywyemuocs numMaHHs 6U3HAYEHHS NOYAMKY
ma 3aKiH4YeHHsA CMPOKie YUHHOCMI nionucku npo Heeuisod. Jocaio-
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This article discusses the issues involved in determining the
start and end dates of the subscription on their own recognizance.
Researched and analyzed case law regarding this perspective

KnouoBi cioBa: 3acobu KpuminaabHO-npouecyasbHoeo npu-
Mmycy, 3anobixcri 3axo0u, He N08’93aHi 3 NO30AGACHHAM 604,
nionucka npo Heeuizd, cmMpox YUHHOCMI 3anobidcHUx 3axodie,
004UCAeHH MepMIHY YUHHOCMI NIONUCKU Npo Heeui3d, 3mina 3a-

nobincHux 3axodis.

Ilocmanoeka npobaemu

Ha cporomui B Ykpaiui migmmucka mpo
HEeBUIi3N € HaNbiJbII pPO3MOBCIONKEHUM
3amo0iKHMM 3ax0J0M, ajie O0Ci HaBiThb
y HayIli KpUMiHaJIBLHOI'O IIpOILeCcy IIbOMY
3aco0y KPUMiHAJIBHO-TIPOIIECYATHHOTO
IPUMYCY IPUAIIAETHCSI HEJOCTATHLO yBa-
ru. OgHaK, He3BasKamouu Ha Te, IO el
3amobiKHUI 3axim € BigHOCHO M’aKUil Ta
npocTuil B OpUAuUYHOMY oGhOpMJeHHI,
3yCTPivarThCA BUOAAKM, KOJIU TiANHCKA
PO HEeBUI3[ 3aCTOCOBYETHCS 3 MOPYIIIEH-
HaM HopM KpuMinaabHO-IIpOIlECYaabHOTO
KOZeKCcy YKpalHU Ta 3aKOHHUX IIPaB 0CO-
6w, 110 IIiZ03pI0eThCA (0OBUHYBAUYETHCA)
Yy BUMHEHHI 3JI0UMHY.

T'ymanisania KpuMiHaIbLHOTO IPOIECY
BUMArae MOBAKHOTO CTABJIEHHS IO 0CO0U
— cy0’eKTa KPUMiHAJIBHO-IPOIleCYATbHIX
npaBoBigHOCcuH. [lopyllieHHA HOPM KPUM
iHaJILHO-TIPOIECYAJHLHOTO 3aKOHOAABCTBA
IIPpU 3aCTOCYBaHHi 3amo0i’KHUX 3aXOXiB,
B TOMY UHCJIi IIPU 3aCTOCYBaHHI IMiATUCKYT
PO HEeBUI3[, He 3aBiKIU OB’ I3aHO 3 JeT-
KOBa’KHUM CTaBJIEHHS 3 0OOKY IIPaBOOXO-
POHHUX OpraHiB, B OiJIBIIIOCTI BUIIAAKiB
IO IIbOT'O TPU3BOAUTE BiICYTHICTH ¥ 3aKO-
HOZABCTBi UiTKO IPONIKUCAHOTO MeXaHi3My
peaustizarrii mpaB ycix yJ4acHUKIB IIporiecy,
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fAKi BCTymaloTh B NPABOBIAHOCHMHU IIPU
3aCTOCYBaHHiI OyIb-sIKOTO i3 3aImObiKHUX
3aXO0/iB.

OguuM i3 HaAHOIABINI IIPOOJEMHHUX IIH-
TaHb € O0YNCIeHHA TEPMiHiB UMHHOCTI 3a-
HOOLKHMX 3aX0iB, He IIOB’ A3aHUX 13 M03-
O6aByieHHAM BoJi. [IpaBuibHe Ta cBOEUAaC-
He 3aCTOCYBaHHA, 3MiHa abo cKacyBaHHA
3aTn00i’KHOTO 3aX0Iy CIPUE OCATHEHHIO
3aBJaHb KPUMiHAJBHOTO CYAOUYMHCTBA 3
TUM, 11100 KOXKHUMA, XTO BUNHUB 3JIOUNH,
OyB OPUTATHYTUH OO BiAHOBiZaJIbHOCTI, i
JKOJleH HeBUHHUI He OyB moKapauwuii [1,
cr. 2]. Came TOMYy IpaBUJIbHE 00UMCIEHHA
TEePpMiHYy YMHHOCTI MiANINCKY IIPO HEBUI3,
€ peaJsisalfiel0 rapaHTi#i 3aXUCTy NpasB
migoapioBaHOoTO (OOBMHYBAYE€HOTO), IO
0e3yMOBHO IIiABUIIUTH IIPABOOXOPOHHUIL
cTaTyc opraiB Ta oci0, IKi 3aCTOCOBYIOTH
TaKuil BUA IPUMYCY.

Anaaiz ocmannix docaidxcens i nyOaixauii

HocimimxenHAM 3arajJbHUX NUTaHb 3a-
CTOCYBaHHA 3aMO0iKHMX 3aXOXdiB 3aiiMa-
Jguca 0araTo BUZATHUX HAYKOBIIIiB, cepef
akux I.JI. Ilerpyxin, B.M. KopkyHos,
3.3. 3imaryuain, 3.I. €nikees, M.I. Ka-
minyc, B.A. Muxaiinos, M.M. Muxees-
kKo, A.II. Puxos, B.M. TepTumuux,
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IIpore, Buxomaum 3 aHAJiI3y HayKOBOI
JiTepaTypu, IPHUCBAYEHOI 3aI001KHIM 3a-
X0JaM, MOYKJINBO 3POOUTHU BUCHOBOK, IO
dyHIaMeHTaNbHI HAYKOBI JOCJiAKeHHSA
He PO3TJIALaI0Th IPo0IeMy TepMiHiB UnH-
HOCTi miamucky mpo HeBuisa. Kpim mporo,
OinpImicTs icHyOUMX (QyHAAMEHTAJIbHUX
pobiT 3 1iei TeM1 BUKOHAHO POCIACHEKUMU
BUEHUMM, a BiiITAaK BOHU HE BPaxXOBYIOTHb
COIliaJbHO-TIPaBOBi aCIIeKTH cCydYacHol YK-
paiHu.

Heesupiweni wacmunu 3azaivnoi npobaemu

CrorozHi B HayIli KPUMiHAJIBLHOTO IIPO-
Iecy HEOAHOPA30BO IIOPYIIYBaJIOCH IIH-
TAHHS BU3HAUEHHS CTPOKiB UMHHOCTI 3a-
MOOIKHMX 3axXO0MiB, aje PO3TIANAIOTHCS
3araJibHi ITOJIOKeHHA Ta MUTAHHSI CTPOKiB
TPUMAHHSA IMiJi BapTOI0 Ta 3aTpPUMAHHA.
3aKOHOZAaBCTBO YKpaiHuU He HajJae BU3HA-
yeHHA OOMeKeHHS TepPMiHiB YMHHOCTI 3a-
HOOLKHMX 3aX0iB, He IIOB’ A3aHUX 13 M03-
0aBJEeHHAM BOJi, Ta THX OOMeEKEHb IIPaB
Ta ¢cBO0OOM 0cobu, AKi 3 iuM moB’s3ami [1].

Dopmyarosanns yiseii cmammi

Mera cTaTTi — BUBHAUNTH OCHOBHI IIPO-
0JieMH, sIKi BUHNKAIOTh ¥ 3B’ I3KY 3 HEBU3-
HAYEHiCTIO CTPOKiB UMHHOCTI 3aII00iKHUX
3aX0[iB, He TTOB’A3aHUX i3 T036aBJIEHHAM
BOJIi. 3ampoImoHyBaTH MOPAIOK oburic-
JeHHA TEePMiHy YMHHOCTI HiAOWCKU IIPO
HeBUi3J Yy KPUMiHAJIBLHOMY IIpoIeci YK-
painu.

Buxkaao ocnoenozo mamepiaay docaioncenns

IIpumyc, ax ¢opMa BIJIUBY Ha OCO-
OMCTiCTh, He € IIOCTIHHMM SBUILEM, B
TOMY YHCJi i B KpUMiHAJBHOMY IIPOIIECi.
Binbiricts 3acobiB KpuMiHAJIBLHO-IIPOILE
CYaJbHOTO NPUMYCY MAaIOTh OOMEKeHHS
B YaCOBUX TepMiHaxX, HaBiTh MOKapaHHA
00UMCII0ETHCA IEBHUMU CTPpOKamu [1, cr.
ct. 106, 155, 156]. Ane amanis Kpumina
JILHO-IIPOIIECYAJTBbHOTO KOAEKCY ¥YKpaiHu
MOKasas, 1110 B HbOMY HeMae J4iTKOTO BU3-
HaueHHS CTPOKiB Aii 3amo0isKHUX 3aX0iB,
He TOB’sA3aHUX i3 I030aBJIEHHAM BOJIi.

MNMpaBHuuui BicHUK YHiBepcutetry « KPOK»

OOMeKkeHHSI CTOCOBHO CTPOKIB Mae JIMIIe
TPUMAaHHA IIiJ] BapTOl Ta 3aTpUMaHHA,
ajie I[bOTO He JOCTAaTHHO, OOMEKeHHS II0-
BUHHI MaTu i 3amo0iKHi 3axonu, aKi He
noB’saA3aHi i3 mosbaBieHHAM BoJi [1, cT.
ct. 106, 155, 156].

IIutamusa oO0uYHCIIEHHA TepMiHiB 4YMH-
HOCTi 3am00iKHIX 3aX0/iB, He II0B’ A3aHIX
i3 mo36aBJeHHAM BOJIi B YKpaiHi, oxorm-
JIIOE MOMEHT IIOYaTKy Ta MOMEHT 3aKiH-
yeHHA [Jii mpumycy, AKUE BUKOPUCTO-
BYETBHCA MiJi Yac 3aCTOCYBaHHSA IEBHOTO
BuAy 3amobiskHuX 3axomiB. OcKimbku
MiATNCKA TIPO HEBUI3M € 3amobisKHUM 3a-
XOJI0M, He IOB’SI3aHUM i3 11030aBJIeHHIM
BOJIi, TO BOHa 3aCTOCOBYETBLCS 3TifHO i3
3araJJbHUMU IIPaBUJIAMH 3aCTOCYBAHHSA
OyAb-IKUX BUIiB 3aI00LKHIX 3aX0IiB, HE
IoB’sI3aHUX i3 1M030aBJEHHAM BOJIi, aJe
Mae IIPU IILOMY IIE€BHi 0COOJIMBOCTI.

3okpemMa, TigMKUCKa PO HeBUI3 € 3aC0-
60M IICHXOJIOTiYHOTO BILIMBY Ha 0cO0y Ta
o0MesKye coIlialbHI MOMKJIMBOCTI Mimos-
poBaHOTO (0OOBMHYBAaY€HOTO, ITiICYHOTO,
s3acymxeHoro) [2]. ¥V Bumagkax sacrTocy-
BaHHS HDiATMCKY IIPO HEBUid[ ocoba mepe-
OyBa€ y CTaHi CcOIiaJbHO-IICUXOJIOTiYHOTO
obMerkeHHA 6e3 (pisMUHOr0 BIIUBY, TOMY,
AK BifdHAUa€ BUJATHUU PAgAHCHKUI IIPO-
mecyasict I.H. IlerpyxiH, 3acTocyBaHHA
TAKOro 3amobiKHOro 3axoAy: «..He CO-
MIPOBOKAAETCA TPYOBIM (DU3UUECKUM Ha-
cuimeM Haj JUYHOCTHIO» [3, c. 81]. Ane
Opu IIbOMY He MOJYKHA irHOPYBaTH TakKy
¢dopMy IPUMYCY Ta CTABUTHUCH 0 Hel, AK
IO HEeCYTTEBOI, AKIINO He Mae (hiZMUHOTO
HaCUJIbCTBa, TUM OijbIlle, 10 AJA Oara-
ThOX 0OCi0 HMCUXOJOTiYHUU BILIUB € Oy:Ke
CepHio3HUM THCKOM Ha iX CBiJOMiCTh.

IIpo6emMu BusHaueHHA YMHHOCTI y yaci
OiANKUCKY IPO HEBUI3J B KPUMiHAJIBHOMY
nporieci YKpaiHM OXOILIIO€ 3 ACyBaHHS
MOMEHTY HOYaTKy (IPUAHATTA PilteHHA
PO 3aCTOCYBaHHS) Ta YCBiJOMJIEHHA MO-
MEHTY 3aKiHueHHs il mpaBOBUX oOMe-
JKeHb, AKi ocoba 3000B’ A13aHa BUKOHYBaTHU
B pasi 3acToCyBaHHI 40 Hel MifNIMCKYU IIPO
"HeBuisn. IIpomecyanbHuil MOYATOK YMWH-
HOCTIi MiAOMCKY IIPO HeBUI3[ CKJIAJAETHCS
i3 TPUAHATTSA, YIOBHOBAKEHOIO 0CO0OIO,
pillleHHsA TpPO 3aCTOCYBAHHSA 3a00i2KHOTO
3aX0ly Y BUIVISAAI MiAOUCKU IIPO HEBUI3[
Ta 0hOPMJIEHHS OTO TOCTAHOBOIO IIPO 00-
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pPaHHA TiATUCKM TPO HEBUI3J, a TaKOXK
mignucamHsa caMUM HizospioBaHuM (00-
BUHYBAa4Ye€HUM) CIIeI[iaJIbHOTO JOKYMEHTa
— IMiATTUCKY IPO HEBUIB].

MomeHT moYaTKy YMHHOCTI TigOMCKU
PO HEeBUi3/ He BUKJINKAE CYMHiBY. 3a 3a-
TaJIbHUM TPABUJIOM HiAITUCKA ITPO HEBUI3]
HaOupae 3aKOHHOI CUJIY 3 IHA BigiOpaHHS,
TOOTO 3 JaTU (PAKTUUHOIO IiANMCAHHS IIi-
Io3proBaHoi (00OBUHYBaUeHOI) 0c000I0 mif-
muCcKY Ipo HeBuizg. Xoua KpuminanbHO-
npollecyaJbHUN KOJIeKC YKpaiHU He TOBO-
PUTH IIPO 060B’ ABKOBiCcTh BigiOpaHHs mia-
MUCKY Bipa3y 3 BUHECEHHAM IIOCTAHOBU
mpo oO0paHHs 3amo0isKHOTO 3aX04y, B TOH
JKe Jac, y KoJleKci BicyTHiI BKasiBKu mpo
MOKJIMBICTH BiZiOpaHHA HiAONCKU IIPO
HeBUI3[ B iHINWI AeHb BiJ JaTy BUHECEH-
HS IIOCTAHOBHU IIPO OOPaHHS 3aIm00iKHOTO
3axonxy abo sabopony Takux nmii [1]. Cuig
YyPO3yMiTH, 110 MiAIMCKA IPO HEBUI3J I10-
YMHAE OiATU ITicJad IigIuCcaHHg caMol mia-
OUCKY, ajie TiIbKM B pasi 3aKOHHOTO Ta
CBOEYACHOTO BWHECEHHSA ITIOCTAHOBU IIPO
3aCTOCYBaHHS TaKOT0 BUAY 3aIl00iKHOTO
3axX01y.

BigcyrHicTh uiTKOTO BUBHAUEHHS Y 3a-
KOHOZABCTBI YKpainmu mpaBuJia Bimiopan-
HS TMiIONCKW IIPO HEBUis3d B JeHb BUHE-
CeHHsA ITIOCTAHOBU IIPO 3aCTOCYBaHHS 3a-
MO0iKHOT0 3aX0y IPU3BOAUTEL A0 PisHOI
NpaKTUKHU peasisaiii Iboro II0JIOMKEeHHS
B INIPAaBOOXOPOHHUX OpraHax YKpaiHu
[4]. Hanpukaan, TpanaaioTbcAa BUNAAKY,
KOJIM B MaTepiajax CIIpaB € IIOCTaHOBa
Ipo 00paHHA B AKOCTi 3amo0iKHOT0 3aX0-
Iy OiAOuCKHU IIPO HEeBUi3n, ajie cama IIij-
nucKa BificyTHs, IO CTABUTH MHiJl CYMHiB
dakT 3acToCyBaHHA TAKOIr'0 3aIo0isKHOTO
3axony [4]. Tako)K BUKJINKAE CYMHIB 3a-
KOHHICTh B3aCTOCYBaHHSA MiAOWCKH IIPO
HeBUIi3J, KOJU B MaTepiajax CIpaBU €
mignmucKa, aje BifICyTHS IOCTaHOBA IIPO
obpaHHsd WHOro 3amobiskHoro 3axonmy. I B
TOMY i B iHIIOMY BUIIAJIKY 1Ie O3HAYAE, 1110
HacmpaBAi mifospioBaHuUil (06GBUHYBaUe-
HUIi) € 0c000I0, IO TKOTO He 3aCTOCOBAHO
3a100iKHuI 3axiz.

IcuyioTh i iHII BUNAAKU He30iry gatu
BUHECEeHHS PillleHHs IIPO 3aCTOCYBaHHS i
ratu (haKTUYHOTO IMiANTMCAHHA HiAIIUCKU
PO HEBUI3[a HA CTAAil JOCYIOBOTO PO3CJIi-
nyBauHs. Take TpamasgioTbCs, KOJIU CYI-

125

I, BIAMOBUBIIM V 3aJJOBOJILHIHHI ITOgaH-
HSA IIPO 3aCTOCYBaHHS 3aIl00isKHOTO 3aX0-
Iy — B3ATTS IIi I BAPTY, CBOEIO IIOCTAHOBOIO
obupae iHIMMWI BuA 3am00i»KHOTO 3aX0ny,
K TPaBMJIO, MiANWCKY Ipo HeBuisx [4].
Taki BUDagKu HEIIOOAMHOKIL, Ta OCKIJIBKI
B 3aKOHOJABCTBI YKpaiHu BiAcyTHi#l Me-
XaHi3M 0puAUYHOro Oo(OPMJEHHS CaMOi
MiANVMCKY IIPO HEBUI3J y TaKUX yMOBaX,
TO BUHUKAIOTh MUTAHHA MPaAKTUYHOTO Xa-
paKTepy: XTO TOBUHEH BigOmpaTu camy
OiAONCKY TIPO HEBUWI3M, B AKUUA TEepPMiH il
ohopMIIOBATH, IOTPiOHO UM Hi CKJIaZATH
OKPEeMO IIOCTaHOBY PO 3aCTOCYBaHHA Mif-
MMUCKY IIPO HeBUisa?

Bigrak, micoma BigmMoBHM cymy B 3acTo-
CYBaHHI B3ATTA IIifl BApTy Ta OOpaHHA IO
ocobu MiAIMCKM TPO HEBUI3A IIPOIecy-
aJIbHe IIPaBOo Ha Bimibpanusa camoi migmuc-
KM HAJEeKUTh CyAAi. ICHyOTHL BUIAIKH,
KOJIU IMignuUCKY BigOupae cekperap Cyay,
aje e He BigmoBimae HopMmam Kpumiman
BHO-TIPOIIECYAJTBHOTO KOJeKCcy YKpaiHm,
OCKIJIBKUM ceKpeTap CyAy He Mae€ IIpoIie-
cyalbHHX IIOBHOBasKeHb Ha Taki mii. Ha
HaIly OYMKY, NpaKTHKa BimiOpanus B
TaKMX BUNAAKAX IiJNUCKYW IIPO HEBUI3J
caigummM, AKUH IIPOBOAUTH PO3CIiLyBaH-
HA y il KpuMiHaAILHINA cupaBi, € O6iabIn
OPUUHATHOIO, OCKIJIBKM B IIOHAJIBIIIOMY
Ha cJiguoro jsarae o60B’ 430K 3 HATJIALY 3a
BUKOHAHHAM YMOB HiITUCKU ITPO HEBUI3
O00BUHYBaueHUM.

ITono:xkenHa Ipo IpoIeCYaTbHUN ITOPS-
IOK O(POpPMIJIEHHA IiANNCKU IIPO HEBUI3L
y pasi BigiOpamusd ii cymom Ha cTamii mo-
CYZOBOTO PO3CJimyBaHHS (IpU BiAMOBi y
3aJI0BOJIEHHI ITOJaHHS MPO 3aCTOCYBaHHSA
B3ATTA MiJ BapTy) HOTpeOye OKPEeMOro
3aKOHOJABUOr0 3aKpimnenHa. Taxe mmo-
JIOYKEHHSA ITOBUHHO BUXOAUTHU i3 TOTO, IO
B pasi oOpaHHA MiATTMCKY PO HEBUI3M 3a
pimennam cyay (micas BigzMoBu y 3acTocy-
BaHHI B3ATTA IiJ BapTy), CALAUNM, AKUM
BeJleThCsA IIPOBA’KEHHA II0 CIIpaBi, HE0O-
XiIHO BUHOCHUTHU IIOCTAHOBY IIPO OOPAHHSA
3amMO0i’KHUM 3aX0OM MiANMCKU IIPO He-
BUi3am. ¥ IIOCTAHOBI CJIigYOro IIpo 3acTo-
CYBaHHS IiANMNCKU IIPO HEBUI3J B SKOCTi
mizcTaB IJist OOpaHHSA IIHOTO 3aII00isKHOTO
3aX0Jy HEOOXimHO POOMTH MOCUJIAHHA Ha
pilreHHdA CyAy IIPO BifMOBY y 3aCTOCyBaHH1
B3ATTA HiJ BAPTY Ta 00paHHA AK 3am00iK-
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HOTO 3aXO0y IIiAIKNCKY Ipo HeBuisa. Kpim
IILOT'0, HEe BUKJIIOUAETHLCA HeoOXigHicTh
BKa3yBaTH 3arajbHi IificTaBU IJis 3aCTO-
CYyBaHHS 3amobisKHOTO 3axX0ay OO0 0co0u
migospioBaHoro (00BuHyBaueHoro). Tawry
TIOCTAHOBY CJIiJi BUHOCUTH IIPOTATOM TO0OU
Bil maTu OPUUHATTA CYAOBOTO pPillleHHS
OpO B3aCTOCYBaHHSA 3aMiCThb B3ATTS IIifI
BapTy OiATMCKY IIPO HEBUI3J Ta HagaTHU
po3’ACHEeHHA 3MiCTy 00paHOTO 3aII00iKHO-
T0 3aX0My Ta IIpaB i 000B’A3KiB 0OBUHYBA-
YeHOTO, AKi BiH Mae B pasi 3acTocyBaHHA
IO HBOT'O IIiAIMUCKY IIPO HEBUI3 .

Cynns mpu BUHECEHHI piIlleHHA IIpo
BiAMOBY y 3aJ0BOJIbHAHHI MOJAHHSA IIPO
3aCTOCYBaHHA B3ATTA I BapTy Ta 00-
PaHHS TiATUCKM PO HEeBUI3A IOBUHEH
po3’ACHUTU OOBHUHYBAUEHOMY, IO TaKHUIi
3amobisKHMI 3axiy HaOyBa€ UMHHOCTI 3
MOMEHTY OTOJIOIIIEHHSA CyAOM BigmoBin-
HOTO pillleHHdA, aje CAigUoOMy HamaeTbCs
paBo Ha IOPUAUYHE OPOPMJIIEHHS IIPOIle-
CYaJIbHOTO PilllIeHHA IPOTATOM J00H!.

Ha mizcraBi cymoBoro pimieHHSA CJifm-
YW, Y IPOBaKEeHHI AKOT0 3HAXOIUTh-
cA I CIpaBa, BUHOCUTh HPOTArOM 100U
(Bim maTu IPUUHATTSA CYAOBOTO PillIeHHS)
MOTHBOBAaHY IIOCTAHOBY IIPO OOpaHHA B
AKOCTI 3amobiKHOTO 3axoAy HiAmUCKU
Ipo HEeBUi3J, a migo3pioBaHUil (06GBUHY-
BayeHM) MOBUHEH 3 ABUTHUCA OO CJIiA-
Yoro mOJsd MTiAOMCAHHS IIiANHUCKH IIPO
HeBuisn. I[a mocTamoBa OroJIOHIVETHCS
mizo3pioBaHoMy (0OOBUHYBaueHOMY) pa-
30M i3 po3’ACHEeHHAM 3MicTy 00paHoro a0
HBOTO 3am00i’KHOT0 3aX0Ay Ta mpaBaMHu i
000B’sI3KaMM, MiCJA YOTro IIiJo3pioBaHUii
(o6BUHYBaUeHUIT) TiANTUCYE TiAIUCKY IIPO
HeBHUizn. AKIo ciaiguuii mpoTAromM mo0u
He 0)OpMUB OOpaHHA HiANHUCKU IIPO He-
BUI3[, 1eli 3a00iKHII 3aXi] BBAXKAETHCS
cxkacoBaHuM. SIKII0 ocoba, y IIPOBaIKeHi
sIKOI 3HAXOAUTHCS KPUMiHAJIbHA CIpaBa,
BBasKae 3a HeoOXiJHe 3acTOCyBaHHA iHIIIO-
ro 3amobisKHOro 3aXoay, He OB’ I3aHOTO 3
mo30aBJIeHHAM BOJIi, ITe He BigMiHse mpa-
BO JaHOI mocaJoBoi 0co01 Ha 3aCTOCYBaH-
HA OyIb-IKOI'0 3amO0iKHOTO 3axody, He
IOB’sA3aHOr0 3 IM030aBJIEHHAM BOJIL y 3a-
raJbHOMY IOPAIKY.

VY HayIli KpuMiHaJIBHOTO IIPOIECY B Y K-
paini icHye 3araibHa IyMKa, 110 3a00ikK-
Hi 3axX01u, AKi He MOB’sI3aHi 3 T030aBJIeH-
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HAM BOJIi, HilOTh, JOKM B HUX He 3HUKHE
HeoOximuicTey [5]. Ile mosokeHHA BUXO-
IUTH i3 aHaaisy amicTy unaHOro Kpumina
JIbHO-TIPOIeCYAJTLHOTO KOIeKCy ¥ KpaiHu,
a came: TepMiH UMHHOCTI OyABL-AKOrO i3
3amobiKHMX 3aXO0[iB 3aJIeXKUTh Bing TOTO,
yy 36eperyii CBOIO CUJIY OOCTAaBUHU, TKHU-
MU O0YMOBJIIOBAJIOCH 3aCTOCYBAHHSA TOTO
abo inmioro samobGixkHOrOo 3axoxy [1, cr.
165]. OgHak mUTaHHA CTOCOBHO 3aKiHUEH-
HfA CTPOKIiB UMHHOCTI 3amobi’KHOTO 3aX0-
Iy € DUCKYCIiMHMM B HAYKOBUX KOJIaX He
TiILKY B YKPalHCBKUX HAYKOBIIiB, aje i
B POCIHICBKUX, OCKiJIbKM OOMABI Aep:kaBu
MalOTh CXOXKY CHUCTeMY KPUMiHAJIBHOTO
cymounHcTBa. Tak, pos’sacHennsa Kouctu-
Tynitiaoro cyny Pociticekol @enepariii ro-
BOPUTD, IO TPAHUYHUN TEPMiH IOIIEepe[-
HBOTO CJiZICTBA, B XO/i SKOTO JOIYCKAETh-
cs Iid HigOuCKU IIPO HeBUi3[, oOMerkeHa
Juie cTpokamu gaBHocTi [7, c. 87]. Te
9K came IIOJIOYKEHHA iCHye i B KpuMiHAJIb-
HOMY IIporieci YKpainu, BiATak y MexKax
TepMiHIiB HIPOBaMKEHHS PO3CIiTyBaHHS
KPUMiHAJIBHOI CIIpaBM Ta CYIOBOTO PO3-
TIALy IMiAIKMCKAa PO HeBUIs[ i€ mpoTs-
roOM BCBHOT'O Yacy, AJOKU He Oyle BUHECEHO
TOCTAHOBY IIPO CKAcyBaHHA abo 3MiHy
IIHOT'0 3aIT00iKHOT0 3aX0Iy.

CTOCOBHO MiANMCKM IIPO HEBUI3J IIPO-
¢ecop B.B. HazapoB ropopurh, 1[0 BOHA
Ma€ CHJIy aXX N0 BUKOHAHHSA BUPOKY abo
K AKINO BUHUKJN IIifcTaBU IJA BigMiHUI
TMOBHICTIO UM 3MiHM il Ha GiJbII cyBOPU
s3anobiskHMi 3axim [6, 162]. Takum uwm-
HOM, YMHHICTb HiIIIMCKY IPO HEBUI3 PO3-
TOBCIOIKYETHCS HA BeCh Uac MPOBOKEH-
Hs JOCYAOBOTO CJiZICTBA Ta CYJOBOr0 PO3-
TJIARY, AKII0 BOHA IIiJl yac IIPOBAJKEeHHA
o cIpasBi He OyJia 3aMiHeHA HA B3ATTSA Hif
BapTYy, 110 MiATBEPIKYE TYMKY IIPO T€, II10
TepMiH YMHHOCTI HiAIIMCKU IIPO HEBUI3[I
He Ma€ 4acoBOT'0 OOMesKeHH.

II. 4 cr. 165 KpuminaabHO-TIpoIiiecya
JIBHOTO KOJIeKCy YKpaiHu TrOBOPUTH, IIIO
3amo0i’KHUI 3aXill CKACOBYETHCS, KOJU
3HUKAa€E HeOOXigHiCTh y HOr0 3aCTOCYBaH-
Hi [1, cr. 165]. CracyBaHHA MOXKJIVNBO B
pasi He miATBepAKEeHHA «(PaKTUUHUX Ja-
HHUX» IIPO COpoOu mimospioBamoro (o0Bu-
HYBa4YeHOTI'0) YXUJIUTHUCA Bi mpaBocyand,
OCKIJILKU [JIsT 3aCTOCYBaHHS 3aI00iKHO-
TO 3aXOAy Iie € 3arajbHi migcrasu [1, cT.
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148]. Ane KomeKc He MiCTUTHL MexXaHi3M
TepeBipKU TaKoTo IOJOXKeHHSA, ToOTO aHi
mimosproBaHuii (00OBUHYyBaueHUit), aHi
oTo 3aXMCHUK He Ma€ 3aco0iB AJiA moBe-
IeHHA TOro, mio ocoba (mizosproBaHmMit)
BUKOHYE IIPOIleCyasibHiI pillleHHsd, He II0-
PYIIIye mIpoliecyajbHi HOPMU, He IIepelr-
KOJI’Ka€ BCTAHOBJIEHHIO iCTMHM y CIpasi,
He IPOJOBIKYE 3JOYMHHY MiAJBHICTH Ta
He 30MpaeThcA YXUIATHCA Bif ciaimcTBa
ym; cyny. CaMe npu minTBepAsKeHHI TaHUX
MMOJIOXKEHDb IIilo3ploBaHuil (0OBUHYBaue-
HUI) Ma€ ITPaBoO HA CKaCyBaHHS 3amo0ix-
HOro 3axoay abo 3aMiHy HI0T0 Ha INCHMOBE
30008’ A3aHHJ IIPO IBKY HA BUKJIUK 0CO0H,
1110 TPOBOAUTE Ai3HAHHS, CJIiICTBO a060 IO
cyny. BigmoBigHO MO IIHOTO MOJIOMKEHHS,
mocajzoBa ocoba, y IIPOBaIKeHi AKoI 3Ha-
XOIUTHCA KPUMiHAJIBHO CIIpaBa, MOBUHHA
CKACOBYBAaTH 3aI00isKHUY 3axia y BUTJISIL
MiATHMCKY IPO HeBUi3  a00 3aMiHUTH HOT0
HA THCbMOBe 3000B’A3aHHS TpPO SABKY,
AKIO HeMa mifcTaB (GaKTUUHUX TAHUX)
BBasKaTHu, IO Hifjo3pioBaHUi (0OBUHYBA-
YeHUH) B MOAAJIBIIIOMY IPU IPOBAAKEHH
10 cIpaBi Oyae yXUJIUTUCA Bi mpaBoCcya-
IA. Y BUIAAKaX CKaCyBaHHS IiAINCKU
PO HEBUWi3J BOHA BTpavae UYNUHHICTH 3
MOMEHTY BUHECEHHS IIOCTaHOBU PO CKa-
CyBaHHSA 3am00iKHOTO 3aX0Ay Y BUIIALL
MiATMCKY PO HEBUI3J Ta OrOJOIIEHHS
JIaHol IOCTAaHOBU MHimo3proBaHOMY (00BU-
HYBayeHOMY).

BuBuarouu mMaTepiajiu cyJOBOI IPaKTU-
KU, OyJIO BUABJIEHO AeKiJbKa BUAIB IOPY-
IIeHb 3arajJbHUX IIPaBUJ 3aCTOCYBAHHSA
OigONCKU IIPO HEBUi3xa, AKi moB’s3aHi i3
JOTPUMAHHSAM CTPOKIiB IpH 3aCTOCYBaH-
Hi Takoro Buay 3amobiskHUX 3axonis [4].
ITopymienHst TpaBUJI BiTHOCHO CTPOKIiB mil
3aI00iKHNX 3aXO4iB IIOYMHAETLCA i3 IIO-
PYIlIeHb CTPOKiB mIpe’ ABJIeHHA O0BUHYBA-
uyenHA. Ha mpakTuIli yacTo 3ycTpiyamoThCa
BUMOAJKU, KOJIU CJIiui, B pasi sacTocyBaH-
HA 3amo00i’KHOTO0 3aX04y M0 Hi03PIOBAHO-
T'0, MOPYIIYIOTh CTPOKY IIpel’ ABJIEHHS 00-
BuHyBaueHHA [4]. ¥V 4. 4, cT. 148 Kpumin
aJIbHO-IIPOIIECYAJIbHOT0 KOJIeKCY YKpainu
CKAas3aHo, 1[0 y BUIIAJKAX 3aCTOCYBaHHSA
3amo0i;KHOTO 3aXOAy MO0 MiJ03PIOBAHOTO
oMy IOBHMHHO OyTH mpen’ sSBJIEHO OOBU-
HyBaueHHs He misuimre 10 gi6 3 maTtu 3a-
CTOCYBaHHA 3amobi’KHOTO 3axXxonmy, iHaK-
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e 3anmobisKHUI 3axin ckacyerbed [1, cr.
148]. Taka HOpMa 1mpaBa, 3a BiACYTHOCTL
HaJIesKHOT'0 KOHTPOJIIO 3 00KY 3aXUCHUKIB
mimospioBanoro (mpubausuo B 70% Big
3araJIbHOI KiJIBKOCTi 3acTOoCyBaHHS Mif-
MUCKY IIPO HeBUi3M), peasisyeTbca cain-
YMMHU 3 IMOPYIIEHHSIM CTPOKiB, BKasaHUX
y cT. 148 KpuMminaabHO-IpPOIleCyaIbHOTO
KozeKcy Ykpainu [1].

ITopyiieHHA CTPOKiB mpen’ ABJIEHHA 006~
BUHYBAUeHHs, B pasdi oOpaHHSa TigIUCKU
IPO HEBUI3[ M0 IIiJO3PIOBAHUX, IIOPYIIIYE
He JIMIlle HOPMH 3aKOHOIAaBCTBa, aje i
MPUHIIUI HEBUHYBATOCTi, TOMY Il MOKe
OyTH Ta IMOBUHHO OyTH OCKaps;KeHOo 3a 3a-
TaJbHUMU IIPAaBUJIAMM OCKapXKEHHS il
caiguoro [1, cT. 234].

IIpobiemMu oOUMCIIEHHA TEPMiHiB UMH-
HOCTI HiAOMCKM IIPO HEBUI3O B KPHUMi-
HaJIbHOMY IIporeci YKpaiHu He oOMe:Ky-
IOThCs MpobJieMaMy JOTPUMAaHHSA CTPOKiB
mpen’ ABJIeHHS OOBMHYBaueHHsS. K yike
TOBOPUJIOCH BUINE, OOME)KeHHS CTPOKiB
YMHHOCTI IIAONCKH IIPO HEBUWi3J 3aKo-
HOM He IlepenbadeHo, aJjie HeMae€ CyM-
HiBy, IO IIicJs 3aKiHUYeHHS JOCYIOBOTO
po3ciifyBaHHA BOAHOUYAC BaKiHUyeTbCs
CTPOK UMHHOCTI 3aIMo0isKHOTO 3aX0my, He
OB’ sA3aHOI0 3 M030aBJICHHAM BOJIi, AKUII
obupascs CIaigunm 411 OOBUHYBAYEHOTO.

3rifHo 3 YMHHMM KPHUMiHaJbHO IIPO-
ImecyaJbHUM KOZeKcOM YKpaiHum muTam-
HsA IIPO OOpaHHA, 3MiHYy ab0 CKacyBaHHS
3amo0i’KHUX 3aXOMiB BUPINIyIOTbCA Ha
IoYaTKy KOMKHOI cTamii KpMMiHAJIBLHOTO
mpoiiecy, ajie Ha IPaKTHUIII Iie Big0yBaeTh-
ca popmanbHOo [8]. Tomy no KpuminambaO
-IIPOIleCcyaJbHOTO KoJleKcy YKpainu Tpeba
BHeCTH 3MiHM 10 cT. 165 i3 3a3HaueHHaM,
110 3amo0iKHME 3axinx, He MOB’sA3aHUN i3
mo30aBJIeHHAM BOJIi, IIPU B3aCTOCYBaHHi
Horo Ha JOCYDOBUX CTANifIX KPHUMiHAJbL-
HOTO IIPOIECY BTPAYae UYMHHICTDL IIPU II0-
mepeIHbOMY PO3TJIAAL CIpaBu cyanero. B
pasi 3acTocyBaHHA 3amo0i’KHOTO 3aX0.Y,
He II0B’sI3aHOTO 3 M030aBJIEHHAM BOJIi HaA
CYIOBUX CTANiAX, TAKUU 3amo0iKHUH 3a-
XiJ BTpauae YMHHICTh IpU HaOYTTi BUPO-
KY 3aKOHHOI CUJIN, SKIIO paHiIie iioro He
OyJ10 3aMiHeHO UM ckacoBaHo. BiamosigHo,
YMHHICTh HiAMUCKY IPO HEBUI3[ Oyme 06-
Me)KeHa Bi[IIOBiZHO M0 3aIpPOIIOHOBAHUX
BUIIlE TTPABMUII.
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ITpoGiemu, moB’s3aHi 3 BU3HAUEHHIM
YUHHOCTI HiAIIMCKMU IIPO HEBUI3Md, MOPOJA-
JKYIOTH Ille OfHe IUTAHHSA, a caMe: BILJIUB
3MiHU 0c0o6i mpollecyasbHOr0 CTaTyCcy Ha
OPUNHATTA pillleHHA IPO 3MiHY YU CKacy-
BaHHsA, ab0 3aauIlleHHsa 0e3 3MiHM paHilie
obpanoro 3amobixkuoro 3axony. Tak, mam-
PUKJaJ, MiANNCKY PO HEBUI3A IIOBUHHA
BTpavYaTH YMHHICTD HicJIA BUHECEHHS 0C-
TAHOBU IIPO MIPUTATHEHHSA 0CO0U B AKOCTi
00BUHYBaueHOTO, IKIIO BoHAa Oyja o6paHa
o migosproBaHoro. OckiabKu 3MiHA 0c00i
TIPOIeCYaJIbLHOTO CTATyCY TOBOPUTH PO TE
10 ocoba, sTKa IIPOBOAUTD PO3CJIiIyBaHHS,
Mae€ JOCTATHBO NOKAa3iB, IO IMiATBEPIKY-
IOTh NIPUYETHICTh 0co0M MO0 3AilicCHeHHSA
3JI0YNHY, TOMY IIe MOJKHAa PO3TJIAAaTH AK
mificTaBy AJiA 3aCTOCYBaHHSA iHIIIOTO 3a-
HO0iKHOTO0 3aX0Ay, AKUH OiJIBIIIOI0 MipoIo
BimmoBimaTume o6cTaBUHAM ciipaBu. Tomy
micysa 3MiHT 0c0o0i IPOIecyaJIbHOTO CTaTy-
Ty HeOOXiIHO 3HOBY BUPIIIIyBATH IUTAHHA
IIPaBOMipHOCTi 3aCTOCYBaHHA HiANKUCKU
nopo HeBHi3g abo HeoOXimHOCTI 3MiHUTH
pawirie obpaHy miAIKMCKY IPO HEBUI3I HaA
iHIKUHI 3an001iKHMI 3axin.

Bucnoexu

Y 1npomeci mpoBeaeHOTO MOCTiIKeH-
HA aBTOP AiMIIIOB BUCHOBKY, IO IPU 3a-
CTOCYBaHHI 3amo0iKHUX 3aXO0[iB, He IIO-
B’A3aHUX i3 1M030aBJIEHHAM BOJi, B TOMY
YHCJi ¥ MigOuCKU IIPo HeBUisa, HeoOXin-
HO BpaxoOBYyBaTH, IO BCi BUAM 3aIobixk-
HUX 3aXO0JiB 0OMeXYIOTh IIpaBa o0co0u,
BUHA AKOI Yy BUMHEHHI 3JIOUMHY IIle HE J10-
BemeHa cygoM. ToMy 4iTKOTro 3aKOHOIAaB-
YOro BU3HAUEHHS MOTPEOVIOTH He JIUIIE
3’sicyBaHHS MOMEHTY IIOUATKy Ta 3aKiH-
YeHHS YMHHOCTI IiAIINCKY PO HeBUI3m, a
mie i mpaBuJia peaJjisarii Ta JOTpUMaHHS
ONUX IIpaBUJI Ta TEPMiHIB YMHHOCTI mij-
OUCKU IIPO HEBUI3A y KPUMiHAJIBHOMY
nportieci Yrpainu.

Cucremuunii anaJjis marepiajiiB cymoBoi
MPaKTUKHU IIOKAa3as, 1110 TBEPAUTH PO 00-
Me)KeHHSI YMHHOCTI 3aI00isKHOT0 3aX0mIy
Y BUIJIAAL HDiJOUCKUW IIPO HEBUI3J MOXK-
JUBO IIEpPeBa’KHO B PO3pPi3i BBeJeHHA Y
3aKOHOJAaBCTBO O0OMEKeHb ITIEBHUMU IOPU-
IUYHUMYU OOCTaBUHAMU. ABTOD IPOIIOHYE
OPUINYHIME O0CTaBMHaAMU, SKi oOMe-
JKYIOTh YMHHICTD MiANNCKY IIPO HEBUI3,

MNMpaBHuuui BicHUK YHiBepcutetry « KPOK»

BBaKaTu: 1) 3MiHy 0cobi mpoiecyaabHOTO
cTaTrycy, 2) HaaXOIKeHHS KPUMiHaJbHOIL
copaBu 3 O0OBUHYBAJBLHUM BHUCHOBKOM [0
CYI i Ha ITOIIepeIHiN pO3TJIsa.

Y poborTi 3amTpomoHOBaHO MeXaHi3M 3a-
CTOCYBaHHA IIiAOVCKY IIPO HEBUI3J B pasi
BiIXWJIEHHS CyZOM IOJAHHHA IIPO 3aCTOCY-
BaHHSA B3ATTSA HiJl BAPTY, IKUUA CKJIATAEThH-
cdis:

1) BUHeCEeHHS CYAeI0 PillleHHA PO Bix-
MOBY y 3aJOBOJILHAHHI IOJaHHA IIPO 3a-
CTOCYBaHHSA B3ATTA IIiJ] BAPTY Ta 00paHHA
OiAOUCKHU IIPO HEBUI3;

2) BUHECeHHS CJIiunM, Y IPOBaJ KeHHi
SAKOT0 3HAXOAUTHCA KpUMiHaJbHA CIIPaBa,
3a AKOI HagiHIIO IOJAHHS HAa 3aCTOCY-
BaHHSA B3ATTA IiJ BapTy, IOCTAHOBU IIPO
o0paHHA 0 Iigo3pioBaHOro (00BUHYyBaue-
HOT'0) TiAMKUCKY TIPO HEBUI3;

3) mignucaHHA migo3pioBaHuM (OOBUHY-
BayeHUM) IIiINNCKY IIPO HEBUI3.

3anponoHOBaHUH MeXaHi3M IOPUIUIHO-
r0 o()OPMJIEHHA IMiAIUCKY IIPO HEBUI3A HA
cTramii JocymoBOro ciizcTBa, B pasi mpuii-
HATTSA CYAOM pPiIlleHHs IPO BiAMOBY y 3a-
JIOBOJIbHSAHHI MOJAaHHA IIPO 3aCTOCYBaHHA
B3ATTA MiJ BapTy Ta oOpaHHA MigNUCKHU
Ipo HEBUi3A, Mae Ha MeTi mo30aBJIeHHS
posbizkHOCTell y MpaKTHUUHiN peasisaiii
cyZaMu Ta CIiZYMMN HOPM IIpaBa IIIOJO0
3aCTOCYBAHHSA MiATTNCKY IPO HEBUIBA.

ITpomornyemo u. 4 cr. 148 Kpuminan
BHO-TIPOIIECYATBHOTO KOJeKcy VYKpaiHu
BUKJIACTH B HACTYIIHi# pefgakIrii Ta momos-
autu ct. 148 u. 5: «IIpu 3acmocysanhi
3anobixnozo 3axody 0o nido3prearo-
20 008UHYBAYUEHHA oMY NOBUHHO Oymu
nped’asneno He nisduniwe decamu 0i6 3 Mo-
MeHmy 3acmocy68aHHA 3ano0iHH020 3aX0-
0y. Axwo 8 yeil cmpokxk 068UHYBAUEHHA He
6yde nped’aenene, 3anobixcHuil 3axi0 esa-
HAEMBCA CKACOBAHUM.

Cmpox 0ii 3anobiiHozo 3axody, He
noe6’A3aH020 3 N030a8aEHHAM 60, NOYU-
HAEMbCA 3 MOMEHMY O3HAUOMAEHHA Ni-
003pr108aH020, 068UHYBAYEHO020, NidcydHo-
20, 3acy0icenozo0 3 NOCMAHOB0I0 Npo 3a-
CMoCcYy8anHs U000 HbBOZ0 3AN00IHHO20
3ax00y i po3’acHeHHA 3micmy 00PAHO020
3anobinrozo 3axody ma 0ii 00 momeHmy
3MIHU HUM npoyecyanbHoz0 cmamycy,
AKWO paHiwe 3anobixcHuil 3axid He 0Y.J0
3MIHEHO YU CKACOBAHO».
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