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Ilocmanoéxa npo6nemu

Y cmammi 3anpononosano eusHauenms maymaueHHs nNpaso-
8UX HOpM 5K CNOCOOY BCMAHOGIEHHA HAAGHOCMI MA BUPIULeHHs
KOHKYPEeHYIl npasosux HOpM, NPOAHANI306AHO HalleheKmueHiui
Ol Yb020 Cnocodou maymadeHusi. 3anponoHOBAHO ancopumm Oitl
0I5l BUPTULEHHSL KOHKYDEHYII Npaeosux HOpM Npu OOHOYACHIN Oil
3MICMOBHO20 MA MEMNOPATLHO20 NPUHYUNIE 3ACMOCY8AHHA NPAEO-
8UX HOPM.

B cmamve npednosiceno onpedeierue mMoNKOBAHUSL NPABOGHIX
HOpM KaK cnocoba ycmaHosneHus Hanudus U peuleHus KOHKYpeH-
YUY NPABOBLIX HOPM, NPOAHAIUUPOBAHBL camble dPdermusHbie Oist
2moeo cnocobwvl moakosarusi. [lpednodcen ancopumm deticmeutl 01s
peuteHuss KOHKYPEeHYUU NPA6o8blX HOPM Npu OOHOBPEMEHHOM Oeli-
CMBUU COOEPIHCAMENLHO20 U MEMAOPATIbHO2O NPUHYUNOE NPUMEHE-
HUsL HOpM Npasa.

This article offers a definition of interpretation of the legal
norms, as a way to determine whether there is a competition of legal
norms and as a way to solve it. Also the most effective methods of
such interpretation are analysed and the algorithm of solving of the
legal norm competition in the case of simultaneous action of content-
oriented and temporal principles is being introduced.

KurouoBi cinoBa: maymauenuss npasosux HOpM, KOHKYpeHYis
npagosux HOpM, 3MICIMOGHULL | MEMNOPATLHULL NPUHYUNU 3ACTOCY-
6AHHSL NPABOGUX HOPM.

KoHKypeHI1isi MpaBOBUX HOPM € CHUTYaIli-
€10 HETHIIOBOTO IIPaBO3aCTOCYBAHHS, KOJIU
Ha HbOTO MIPETEHIYIOTH JBi ab0 Oiblie mpa-
BOBI HOpPMH, fKi 1epeOyBarTh MiXK cO00I0 Y
(GYHKIIOHATLHOMY 3B’ 3Ky Ta BIAPI3HAIOTHCS
3a o0csarom nii. [IpaBunbHE BCTaHOBJICHHS
HAsBHOCTI TaKOi HETHITOBOI CHTYaIlil mpaBo-
3aCTOCYBaHHsI, a TaKOX ii BHUpIIICHHS € 3a-
MOPYKOI0 €()eKTUBHOTO MOCSTHEHHS wLijeh
MIPAaBOPETYIIIOBAHHSA. TiIyMaueHHS € OJHHUM
i3 CITOCOOIB BUSABUTH 3B’SI3KH MiXK KOHKYpY-
IOYMMH HOPMaMH, a TaKOX 3a JIONOMOTOIO
3’SCyBaHHS 3MICTy CTareld — BHPIIIMTH Ha-
SIBHY KOHKYPEHIIIO TpaBoBUX HOpM. [Ipu BU-
pillIcHHI i€l KOHKypeHMii nocTae mpodaema
BHOOPY MPUHIIUITY 3aCTOCYBaHHS — 3MiCTOB-
HOTO YH TEMITOPAIBHOTO.

AHnani3 ocmannix 0ocnidiens
i ny6aikayil
IOpunnyna MOKTpUHA HEe TPUALIAIA 3HA-
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YHOI yBaru npoOieMaTHili KOHKypeHIIil mpa-
BOBHUX HOPM 1 30KpeMa criocobam ii BCTaHOB-
JIEHHsI, YCYHEHHs 4M BupimeHHs. OgHaK TyT
BapTO BWAUTUTH HIocihikeHHs A.E. Apsy-
MaHsHa, SKWA MPHUCBATHB OIUH 13 PO3MALIIB
CBO€i JucepTalii mpobieMaTHili MEeXaHi3My
BHPIILICHHS] KOHKYPEHIIii mpaBoBuX HOpM [1,
c. 139-175]. ITuTanHs TIyMadeHHs PaBOBUX
HOPM aKTHBHO JOCTIIXKYETHCS SIK BITYM3HS-
HUMH, TakK i pocilicbkumu BueHuMu. Lle, 30-
kpema, A.B. ITonskos, A.®. YUepnannes, C.C.
Anexcees, B.B. Jliakonos, B.H. XponaHntok,
IO.C. Bomnonin, H.A. Biacenko Ta igmi.

He supiweni paHiuwe wacmunu
3a2anbHOL NPobrEMU

OCKUTBKH TTOHATTS «KOHKYPEHIIiSI MPaBo-
BHX HOpM» HEJOCTaTHHO BHCBITJICHE B Ha-
YKOBiM JiTepaTypi, NUTaHHS LIOAO ii po3-
B’sI3aHHSI, 30KpeMa 3a JIOTIOMOT 010 TITyMadeH-
HS 3MICTy HOPM IIpaBa, JOCi 3aJIUIIAr0ThCA



HeBHUpimeHnMu. He BcTaHOBIEHO, sIKi CIIO-
co0u TIyMadeHHS € HaileeKTUBHIIIMMU
JUTSL BCTAHOBIICHHS HASIBHOCTI Ta BHPIIICHHS
KOHKYPEHIIii MPaBOBUX HOPM, a TAKOXK Y JTOK-
TPUHI HEMAa€ OMHO3HAYHOTO MiIXOAY MIOIO0
MPIOPUTETY TEMITOPATBHOTO YH 3MiCTOBHOTO
MiAXO/IB IO 3aCTOCYBAHHS IPABOBUX HOPM.

Dopmynroeanna yinelu cmammi

Merta cTaTTi — BCTAHOBIICHHS 3MICTY IIO-
HATTS «TAyMa4eHHs IPABOBUX HOPM» y 3Ha-
YeHHI CII0CO0y BCTAHOBJIEHHS HAsBHOCTI Ta
BUPIIIEHHS] KOHKYPEHIIi MPaBOBUX HOPM 1
BHU3HAUCHHS BUMIIB TIyMadeHHs, sKi Haiie-
(bexTUBHIIIE MOXYTh BUKOHATH 11€ 3aBJaHHS,
a Tako)X BHM3HAUCHHS 3aCTOCYBaHHS TEMIIO-
PaJILHOTO YM 3MICTOBHOI'O NMPHUHLHIIIB, IO €
HaWOUIBII e(h)eKTUBHUM P BUPIIIEHHI KOH-
KYPEHIIii IPaBOBUX HOPM.

Bukxnad ocnoénozo mamepiany
docnidncenna

KoHkypeHIIisi MpaBOBHX HOPM — II€ Pi3HO-
BUJ FOPUAUYHOI KOJi3ii, 110 mosisirae y hopmi
CHIBBIJTHOIICHHS JIBOX a00 OUIBINE Pi3HHUX 32
o6c¢sirom (06’eMoM J1ii) IPaBOBUX HOPM, SIKI
PEryJIIoI0Th OHE M Te kK KOJO CYCHIIBHUX
BIJIHOCHH, 1 IepeadavyeHa mpaBOTBOPYHM Op-
TaHOM 3 METOI0 OLTBII TTOBHOTO Ta e(heKTHB-
HOTO BPETYJIOBaHHS CYCHUIBHUX BiIHOCHH.
KpiM 115010, KOHKYpEHIIisl € BUMAIKOM HETH-
IIOBOTO ITIPaBO3acTOCYBaHHS. Tak, y cBOeEMY
nucepraniiinomy nocmimxenHi O.K. Mapin
BITHOCHUTh KOHKYPCHIIIIO TIPAaBOBHX HOPM
caMme 10 HETHWIIOBHX CHTYAIliii IPaB03acTo-
COBHOT'O TMPOIIECY, K HAAMIip MPaBOBOTO pe-
T'YJIIOBAHHS, SIKHI MOAUISETHCS Ha 1) Koumi3ito
MIPaBOBHUX HOPM, TIPH SIKill HOPMH CyTIepedaThb
OflHAa OMHIA Ta 2) KOHKYPEHII0 MPaBOBHX
HOPM, TIpH SIKii 3B’ 130K Mi’K HOpDMaMH HE Ma€
CylepewInBOro xapakrepy [2, ¢. 27-28], i 3a-
3HAYaE, M0 «...3 sICYBaHHS POJOBOTO MOHST-
TS 47151 KOHKYPEHIIi1 IPaBOBUX HOPM — HETH-
MOBi CHUTYyalii MPaBO3aCTOCOBHOTO IIPOLECY
— JIa€ 3MOTY BHU3HAYUTH KOHKYPEHIII0O HOPM
IpaBa, SIK HETHIIOBY CHUTYaIlil0 IIPAaBO3acTo-
COBHOTO TIPOIECY, CYTHICTh SIKOi MOJATAaE B
HasBHOCTI B 3aKOHOJABCTBI HaJMipy MpaBo-
BOT'O PETYJIIOBAHHS 3a BIJICYTHOCTI Cymeped-
HOCTI MPUITHCIB HOPM TIpaBa».

I xoua MU BBa)KAEMO KOHKYPEHIIIIO MPaBO-
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BUX HOPM HE HAJMipOM IPaBOBOTO PETYIIO-
BaHHA, a HOPMAJBHUM IIPOIECOM 1 HACIiA-
KOM KOHKpETH3allii Ta crerianizaiii B mpasi,
HETHUIIOBICTh MPAaBO3aCTOCOBHOTO MPOLECY
3a ii HAsSBHOCTI YacTO BHMAarae TIIHOOKOTO
YCBIZIOMJICHHS] 3MICTY MPaBOBUX HOPM 1 BH-
3HAYCHHS iX B3a€MO3B’s13Ky. CaMe Al bOro
HEeoOXiHe TIIyMadeHHs PaBOBUX HOPM, IO
JoroMarae He JIMIIe BCTAHOBHUTH UM HasBHA
KOHKYPCHIIII0 TPAaBOBHX HOpPM, a W 3HalTH
crioco0w ii BUpIIIEeHHS.

Sk BimoMO, TIyMadeHHS IPAaBOBHX
HOpPM — II€¢ MHCIEHHEBHH TMpolec, SKUU
BKIIIoYa€ B ce0e /Ba ACIEKTH. BHYTPIII-
Hill (3’sCYyBaHHS 3MiCTy HOPM IIpaBa CaMHM
Cy0’€KTOM, IO 3MIHCHIOE TIyMaueHHs) 1
30BHIIIHIM (pO3’sICHEHHS] 3MICTy MpPaBOBOi
HOpMH It iHmmX ocib). Ile ckmamHe SBH-
e IHTENEeKTYalIbHO-BOJIBOBOTO XapaKTepy,
CHpSIMOBAaHE Ha Ii3HAHHSI Ta PO3’SICHEHHS
3MICTy MPaBOBOT HOPMH 3 METO HAHOIIbII
3a3Havae, M0 y MPUKIaTHOMY, IpaBopeaiza-
IHHOMY 3HAYCHHI TIIYMaueHHsI SIBJISIE COOOI0
«IH/UBIyalbHHUIA 1HTEJIEKTYabHUN TpOIeC,
CIPSIMOBAaHUH, TMO-TIEpIE, Ha BCTAHOBJICH-
HS 3MICTy TPaBOBHUX TEKCTIB IIOIO IOBE-
JIHKKA TPaBOBUX CyO’€KTiB, a MO-Apyre, Ha
PO3’SICHEHHSI IIbOTO 3MICTY IHIINM Cy0’ €KTaM
npaBoBoi KomyHikamii» [3, ¢. 804]. IToxi6uoi
IyMKH JoTpumyetbess U A.D. YUepnaniies,
SKMH TiI TAyMa4eHHsIM MpaBa PO3yMi€ «3
0IHOTO OOKY, NMEBHHWI MHCICHHEBHI (ITi3Ha-
BaJILHUN MpOIEC), CIPSIMOBAHUM Ha MOSC-
HEHHsI 3HAKOBOT CHUCTEMH, a 3 1HIIOTO — pe-
3yJBTAT HBOTO MPOIIECY, BUPAKEHUH Y CYKYTI-
HOCTI BHUCJIOBJIOBaHb MPHPOIHOI MOBH, IIO
HaJac BKa3aHIM CUCTEMI BU3HAYEHE 3HAYEHHS
(cmucn)» [4, c. 5].

TaymadeHHS TPABOBUX HOPM SIK JisUTb-
HICTh JJIS BCTAHOBJICHHS Ta BUPIIICHHS KOH-
KypEHIIil MPaBOBHX HOPM € HACJIiJTKOM TOTO,
IO B CaMiil MPHUPOJL IPABOBOI HOPMHU YaCTO
3aKjajgeHa HeoOXimHicTh ii iHTepmpeTamii.
Crinyroun TIPUHIMITY 3aKOHOAABUOi EKOHO-
Mii, 3aKOHOJIABIIEM CTBOPIOETHCSI MAKCUMAJIb-
HO MICTKHH i KOPOTKHI 3aKOHOABUMH TEKCT.
I3 Teopii indopmartii BijoMo, 1110 Oynb-sKa 1e-
penaua indopMmariii moB’a3aHa 3 HEMUHYYOIO
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HOPMH 3aBXKIU HEJOCTATHIM AJIs1 OTPUMaHHS
BCi€l 3aKJIa/ieHol B Hill iHpopmallii, sika ToMy
MOBMHHA OyTH PO3KPHTA 1HIIMMHU 3aC00aMHU,
— 30KpeMa, 3a J0MOMOro10 iHTepIpeTarii abo
Tiymadenus [5, . 54]. Tomy 3akoHOmaBIIEM
3aKJIAJIAE€THCS JIMIIE TIOTCHIlS KOHKYPEHIi
MPaBOBHX HOPM Yy 3aKOHOMABCTBi, a MpPaBoO-
3aCTOCYBay NLISIXOM 3MIiCTOBHOTO CHCTEM-
HOTO TIYMAay€HHS «IPUBOIUTH ii B KUTTI»,
MEPETBOPIOE 3 MOTEHIIIl B peajibHy iCHYI0UY
MPAaBO3aCTOCOBHY CHUTYallil0, Ky MOTPiOHO
BUPIIIUTH.

ToMmy TiTyMaueHHs IPABOBHX HOPM SIK CIIO-
co0y BCTaHOBJICHHS HAsIBHOCTI Ta BUPIIICHHS
KOHKYPEHIIiT MPaBOBUX HOPM — I1€ JisSUTbHICTh
YHOBHOB&KEHHUX CYO’€KTIB 13 YACHEHHS Ta
PO3’ICHEHHSI 3MiCTY 3arajJbHOI HOPMH Ta Clie-
iaJbHOT HOPMU 1 (DYHKITIOHATBHOTO 3B’ S3KY
MDK HHUMH, 8 TaKOX BHU3HAYCHHS IPIOPUTET-
HOCTI 1X 3aCTOCYBaHHS.

3 mpuBOAYy BUAIB TIYMAueHHS HPaBOBUX
HOPM Y IOpUAMYHIN Hayli iCHYIOTH Pi3HO-
MaHITHI TOYKH 30pYy. BinbIIicTh ydeHUX mo-
TOJKYFOTBCS 3 THM, 1110 MOYKHA BHJIIJTUTH TaKi
BU T (CTOCOOH) TIIyMa4eHHs PABOBUX HOPM,
SK TpaMaTWYHHUHN, JIOTIYHUH, CUCTEeMaTHYHHUHA
Ta icropuunuii. JJocnigauk A.D. Yepnanies
JIOJIATKOBO BUJIUISIE€ PYHKIIIOHATBHUH CIIOCIO,
3a3Havyaro4y, mo (QyHKIIOHAIbHE Mi3HAHHS —
1€ PO3’ICHEHHS 3 YPaxyBaHHIM YMOB, y SIKUX
1 HOpMa peani3yeTbes, Ta 00CTaBUH, L0 Ha
Hel BIUTUBAKOTh. [Ipu IbOMyY MaroOTh 3HAYCHHS
TaKi ()aKTOpH, SIK MPABOCBIIOMICTh, FOPUINY-
Ha IPaKTUKA Ta Mopais [6, €. 5].

XabpieBa T.SI. 3Beprae yBary Ha 0co00-
TWBHH BUJA TIyMadeHHS IMPaBOBHX HOPM —
KOHCTUTYI[IHE TIyMAaueHHs, IO IOCTA€E SIK
«0COONMMBHUN BUJ TPAaBOBOi JiSUIBHOCTI BH-
IIOTO CYIOBOTO OpTraHy, CIPSIMOBAaHUHA Ha
OLIIHKY NIPaBOBUX aKTiB, 0XOpOHY OCHOBHOTO
3aKoHy, 3a0e3MeueHHs BCiX (opM pearizamii
MpaBa, Ha TONEPE/PKEHHSI BCIX BHIIB MPaBo-
nopyiuens» [7, ¢. 25].

[ikaBuii po3MONiN BUAIB TIyMadeHHS 3a-
JISKHO BiJ] 32CO0IB MPOIOHYE Y CBOEMY JTUC-
epramiitHomy pgociimpkenni A.I. MaHyksH:
«3akoH MO)Xe OyTH BUTIyMaueHHMH SIK Ha
OCHOBI 3aC001B, 10 MICTATHCS B HHOMY CaMO-
My, TaK 1 Ha OCHOBI JaHUX, IO 3HAXOISITHCS
mo3a HUM. 3aJIeKHO BiJ IBOTO, 32 XapakTe-
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poM 3aco0iB TIIyMa4yeHHs B Teopii paBa BU-
TUISIOTh. TpaMaTH4He, JIOTIYHE 1 CHCTeMHE
TIIyMa4eHHs, 3 OJJHOTO OOKY, Ta iCTOpUYHE 1
JOKTPHHAIIBHE — 3 iHIoro» [8, ¢. 34]. Meprui
TPY BHIU TIIYMAYCHHS HE BUXOSTh 3a PAMKH
IIIOYOTO 3aKOHOAABCTBA Ta BBAKAIOTHCS HAaii-
O1TbII JOCTOBIpHUMHU. SIKILO 32 TOTIOMOTOIO
rpaMaTUYHOro, JIOTIYHOTO Ta CHUCTEMHOTO
TIIyMadCHHS BIA€ThCSA 3’ACYBaTH JIACHHUH
3MICT HOPMH, HOMY CIIiJ] HaJlaBaTH IepeBary
nepes] pe3yJibTaTaMy iHIIMX BHIIB TIyMadeH-
HI.

Buxozsiuu 3 po3yMiHHS KOHKYpPEHIIii mpa-
BOBHX HOPM SIK Pi3HOBUIY FOPUIMUYHOI KO-
Ji3ii, mo mosArae y (Gopmi CIiBBiIHOIIEH-
Hi JBOX abo Oinbie pi3HUX 3a 00csAroM
(06’emoM mii) paBOBUX HOPM, SIKi PETYITIO-
FOTh OJTHE ¥ T€ K KOJIO CYCITIJIbHHUX BiIHOCHH,
Ta sIKa mepeadayeHa MpaBoOTBOPUYUM OPraHOM
3 METOIO O1JIBIII TOBHOTO i €()eKTHBHOTO BpE-
T'YJIIOBaHHS CYCHUJIBHUX BIJHOCHH, MOXKHA
KOHCTaTyBaTH, M0 Haiie(EeKTHUBHIIMMU BU-
JlaMM TIyMau€HHS JUJIs BCTAHOBJICHHs il Ha-
SIBHOCTI Ta BUPIIIEHHS € JIOTIYHE 1 CHCTEMHE
TIyMa4YeHHS.

Jloriune TiaymadeHHs mependadae 3’scy-
BaHHS 3MICTY MPaBOBOT HOPMH IIIJISIXOM CITiB-
CTaBIJIeHH i 3MICTy 31 3MICTOM IHIIMX YHMH-
HUX OpaBOBUX HOpM. JIOTiyHe TIIyMadyeHHS
BAMAara€ BHKOPHCTAaHHA IEBHUX JIOTIYHUX
MpUIiOMiB, 30KpeMa, 3aKOHIB (OpMabHOI
JIOTiKH (TOTOXXHOCTI, HEIPOTHPIYYS], BUKIIIO-
YEeHHS TPETHOTO, TOCTaTHHOTO OOTPYHTYBaH-
Hs), a TAKOX JIOTIYHUX omepaiiii (aHami3 i
CUHTE3, TIOOYJ0Ba CHJIOTI3MIB, y3arajbHEH-
Hsl, KOHKPETHU3ALisl TOIIIO).

[MuTaHHS OO0 JOTIYHOTO TIIYMAaueHHS B
IOPUINYHIN HayIli BBAXKA€ThCA CHIPHUM. Tak,
JIesiKi BYCHI OOMEXYIOTh cdepy JIOTIdHOTO
TIIYMa4YeHHs JIMIIE CaMHUM 3MICTOM HOPMH,
IO MiAJA€THCS TAYMAueHHIO, 8 KOJIH WIeTh-
Csl PO TOPIBHSAHHS ii 3 THIIUMHU NTPABOBUMH
MPUMICAMH, TO TAKE TIYMAYCHHS Ha3UBAaIOTh
cucreMmarnuaum [9, c. 304, 145, 237].

Ha mamry mymky, JIoTiuHEe TTyMaueHHS He
MOXKE OOMEXKYyBaTHCs JIUIIE 3aCTOCYBaHHAM
JIOTIYHHUX HPUIOMIB 0 3MicTy OKpeMoi mpa-
BOBOT HOpMH. [i TOTiYHiCTE 260 HeMOTivHICTH
MOXKe OyTH 3pO3yMiJIOI0 Ta BUTIYMAYCHOIO
Jume y 3B’S3Ky 3 IHIIMMH HOpMaMu, IO



MICTAThCS B 3aKOHOJABCTBI. OCOOIUBO aKTy-
QITBHUM 1I€ € JJI BCTAHOBJICHHS HAasIBHOCTI
KOHKYPEHIIii MPaBOBHX HOPM, KOJIHA JIOTiYHE
Ta CUCTEeMaTH4YHE TIyMaueHHs 0OOB’S3KOBO
3aCTOCOBYIOTh B3a€MOIOB’si3aHO. Tak, y cy-
YacCHOMY 3aKOHOIABCTBi, OCOOJIMBO HOTO KO-
Iu(iKOBaHUX Taly3sX, OKPEeMHUIl MpaBOBHI
MIPUITUC, SIK TPABUIIO, HE BUPAXKAE TYMKY 3a-
KOHOZABIIS TOBHICTIO, @ TOMY JUIA 3’ SICYBaHHS
Horo NidCHOrO 3MiCTy HEOOXiTHUM € CIIiB-
CTaBJICHHS JISKIJIbKOX MPAaBOBUX HOPM.

CucreMatndHe  TIyMadeHHS  3'SICOBYE
JIiCHE 3HAYEHHS 3MICTy MpPaBOBHX HOPM
[UISIXOM JOCIIDKEHHS 1X MICIA B Tifl 4 1H-
il cucteMi npaBa, TOOTO 3aBIISIKH BCTAHOB-
JEHHIO CTPYKTYPHHX 1 (YHKIIOHAJIBHUX
3B’S3KiB MIX IIPaBOBHMH HOpMaMH, IIPaBo-
BAMH IHCTHUTYTaMH, Taly3sMd Ipasa. SIKmo
MIPEIMETOM JIOT1YHOTO TIyMaueHHS € 3B’ 30K
3MiCTy MPaBOBUX HOPM, TO TPEAMETOM CHC-
TEMaTHYHOTO — BU3HAYCHHS CYTI 1X 3B’S3KiB
MiX c00010. 3aJIeKHO BiJl TOTO, y sAKiil ramy3i
IpaBa, y 3arajbHid ui 0coONMBiil YacTHHI 3a-
KOHOJIAaBYOTO aKTa, Y SKOMY PO3JLUI UM TJIaBi
HOPMATHBHOTO aKTa PO3MIIIY€EThCS ISl HOP-
Ma, BOHa Ha0yBa€ Pi3HOTO 3MiCTY 1 3HAYCHHS.

CucreMHe TIIyMaueHHs Iiependavae, IIo
MPaBOBid HOPMi HAJA€THCS TOW 3MICT, SAKHIA
BIJINOBiIa€ 11 PO3MIIIICHHIO B CHCTEMi ITpaBa.
[Ipu BCTaHOBJICHHI Ta BUPINICHHI KOHKYPCH-
1ii MpaBOBUX HOPM OCOONHMBOTO 3HAYECHHS
HaOyBa€ BU3HAUCHHS Tally3¢BOi MPUHAIICHK-
HOCTI HOPMH, OCKIJbKH KOHKYPYBaTH MO-
JKYTh JIUIIE Ti HOPMH, [0 PETrYIIOOTh CIILIh-
HE KOJIO CYyCHIIbHUX BiTHOCHH. 30KpeMma,
HOPMH IUBUTBHOTO Ta TOCIIOAAPCHKOTO TIpa-
Ba, SIKi X04Ya € Pi3HUMH 3a Tally3eBOK0 TpH-
HAJICXKHICTIO, A€ OJJHAKOBO PETYJISTHBHUMHU
I0JI0 TOTO X KOJa CYCHIJIbHUX BIJHOCHH, Y
IBOMY pa3i — MaiHOBUX.

ITpu 3acTtocyBaHHI CHCTEMHOTO CIIOCOOY
TIyMadeHHS U1 BCTAHOBJIECHHS HAsBHOCTI
KOHKYpEHIi1 IpaBOBUX HOPM HEO0OXiHO 3Ba-
JKaTh Ha Taki 0COOIUBOCTI:

- KOHKYpPYIOYl HOPMH MOXYTH 3aKpiILIIO-
BAaTUCs 3aKOHOMABIIEM Y IPUMITKAX JI0 BifIO-
BIJTHMX CTaTeH, a TAKOXK ITOCUIIaHHSX;

- y mpeaMOyni Yd MepIIuX CTaTTAX 3a-
KOHY, III0 MICTHTh HOPMY, SIKa TIYMa4HUThCA,
MOXXYTh MICTHUTHCSI PEKBI3UTH HOPMAaTHBHO-
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MPaBOBUX aKTiB, HAAUICHHUX CHUCTEMHHMU
3B’ SI3KaMH 3 1M 3aKOHOM,

- HOpMa, fKa MICTHTh (HOPMYITFOBaHHS
«.SKIIO 1HIIE HE mependadeHO 3aKOHOMY,
«..SIKIIO 1HIIE HE 3a3HAa4€HO B 3aKOHOJABCT-
Bi», BKa3ye Ha MOXKJIMBI HOPMHU-BUHATKH, Ha
sIKi HEOOX1THO 3BayKaTu MpH 11 TIIyMadeHHi.

[Ipn mpobnemi BHpiIEHHS KOHKYPEHIil
MIPaBOBHX HOPM 3a JIOIIOMOTOI0 CHCTEMHOTO
TIIYMa4€HHS BaXJIMBUM € CITiBB1IHOIIECHHS
3MiCTOBHOTO Ta TEMIIOPAJIBHOTO MPHHIIUIIIB
3aCTOCYBaHHS IPABOBUX HOPM. Y IOKTPHHI
iCHY€ TpaBWJIO MPO Te, IO CIelialbHa HOP-
Ma, TIpUHHATA Mi3HiIIe, Ma€ MPIOPUTET Y 3a-
CTOCYBaHHI Iepes 3aranpHoro. [Ipobnema mo-
JSiTae kK y CUTyallii, KoM creliajibHa HopMa
OyJa pHiiHATA paHilie, HiXK 3arajibHa i BOHU
OTHOYACHO € YUHHHMH. Y TakoMmy pasi mija-
Jsirae 3aCTOCYBaHHIO CIIelliajbHa MpaBOBa
HOpMa 4M 3arajbHa?

[ToTpiOHO 3ayBaKUTH, IO i€PAPXIYHHHA
MPUHLUI Ma€ TPIOpUTET HaJ IHIMIMMHU. 3a-
rajibHa HOpPMa, IO MIiCTUTHhCSI B HOPMATHB-
HOMY aKTi BHIIOi IOPUIWYHOT CHIIH, MaTHME
MPIOPUTET Y 3aCTOCYBAHHI HaJ| CIELiaIbHOIO
HOPMOIO, sIKA& MICTHTBCS B HOPMAaTHBHOMY
aKTl 3 HIKJOIO fopuamyHoio cmioo. 1{omo
CIiBBIJHOUIEHHS 3MICTOBHOTO Ta TEMIIO-
PaTBHOTO MPUHIMIIB JI0CI TPUBAE AUCKYCis.

3okpema, H.A. Brnacenko BBaxae, IO
nepeBary Mae 3MiCTOBHMU TPHUHIUI, TOOTO
OipIn 3arajybHAa HOpMa, NMPUHHATA Ii3HIIIE,
HE CKacOBY€E Jil MPHIHATOI paHilIe CHeli-
aJbHOT HOPMHU. Lle MOACHIOETHCS THM, 110 3a-
KOHOJIaBEIlb BUXOJAUTH 13 METH 30epeKeHHs
CTabUTFHOCTI CHCTEMH TIpaBa, HEOOXiTHOCTI
CTabUTBHO PETyYIIIOBATH CYCIiJIbHI BIIHOCHHU
[10, c. 93].

[Iporunexnoi gymku norpumyerbes C.I1.
[orpebnsk: «Ilpu 30iry TeMmopaabHOi Ta
3MICTOBHOI KOJIi3ii, 1[0 BHHHUKA€ BHACIIIOK
OUIBII Mi3HBOTO BBEAECHHA B IiI0 3arajibHOl
HOPMH, TPIOPUTET BiJITAETHCS CICLiabHIN
HOpMi, Xoua T i mpuitHaTo panime» [11, C.
12].

3aKoHO/aBeLb Y CBOIO Yepry HAMaraeTbCs
BUPILINTH MEBHI TEMIOPaJIbHI Ta 3MICTOBHI
HEY3TO/DKCHOCTI IIJISTXOM BKa3iBKH B CAMOMY
HOPMATUBHO-TIPABOBOMY aKTi: «3aKOHHM Ta
iHIII HOPMATHBHO-TIPABOBI AKTH, MPUHHATI
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[0 HaOpaHHS YMHHOCTI LIUM 3aKOHOM, AiIOTh
y YacTHHI, II0 HE Cylepedarb [[bOMY 3aKO-
Hy». Take moyoXeHHs MicTUThCS 1 B KoHCTH-
tyuiil Yrpainu (Posain 15 «Ilepexiani moso-
JKEHHs»), 1 B IHIIMX HOPMaTHBHO-TIPABOBHX
aKTax, Hampukiaj, 3akoHax Ykpainu «IIpo
BeTepuHapHy MeaunuHy» (4. 2 TIpukiHieBux
nosioxkenp), «[Ipo TenedayeHHs 1 pagioMOB-
JICHHS» TOILO.

OnuH 13 AEKIIBKOX POEKTiB 3akoHy YKpa-
inm «IIpo 3aKoHM 1 3aKOHOABUY MiSUTBHICTEY
Bix 22 tpaBus 2005 p. Ne 3265-4 y crt. 40
nepeadauas, M0 B pa3i CYNEepPEeYHOCTEH Mix
3aKOHAMH, SIKi MalOTh OJHAKOBY FOPUIHYHY
CHITY, 3aCTOCOBY€THCS 3aKOH YU OKPEMI TI0JI0-
JKEeHHS 3aKOHY, K1 HaOpajiu YUHHOCTI OCTaH-
HiMH, a IPH OAHOYACHOMY HaOpaHHI YMHHOC-
Ti 3aKOHaMH, IIO Cylepedars OAWH OIHOMY,
3aCTOCOBYIOTHCS  BIJIIIOBIJIHI  TTOJIOKEHHS
Konctutymii Ykpainu abo 3akoHy BHIION
IIO/I0 HUX IOPUANIHOI CHIIH, a 33 BIZICyTHOC-
Ti TaKUX IOJIOXKEHb 3aCTOCOBYETHCS 3aKOH,
MPEAMETOM SIKOTO € CHELiaNbHEe PEryloBaH-
HSI [IOTO KOJIa CYCHIIBHMX BigHOCHH [12].

AHaJi3 HayKoBOI JiTepaTypH MOKa3ye, 110
0arato BUCHHMX CXWJIIIOTHCS IO MPIOPUTETY
TemnopanbHoro npunnuny. Tak, B. 1. um-
kiH Ta H. I. XaBpoHIoKk mpu mepepaxyBaHH1
MPaBWJI BHUPIMICHHA KOJMi3ilf PO3TAIIOBYIOTH
TEMIIOPAILHUI MPUHIAI TICIs i€epapXiqHO-
ro, OfiHaK mepen 3microBHEM [13, €. 9].

Kpim BuknameHux Buine miaxonis, A.M.
MipoIIHUYEHKO 3BEpTa€E YBary Ha TPETiH mija-
Xij, AKUi y HayKOBil JiTeparypi Mano mpea-
CTaBJICHUH, OJTHAK BTIJIFOETHCS HA MPAKTHUIII B
Typeuunni [14, c. 25]. Ile# mixxix momsrae
B 3allepeueHHi 3a3Jalieriib BCTAaHOBIEHOI
iepapxii MiX 3MICTOBHHUM 1 TEMITOpaJIbHUM
MPHUHIIUIAMH. <Y TpaBoBii JoKTpuHI Typed-
YUHHU TPUUHATO BBa)KaTd, — 3a3Hayae Bye-
HUH, — 110 MPUIHATA Mi3HIIIe 3arajJbHa HOp-
Ma MOXKE HE CKacOBYBAaTU IiI0 HONEPETHBOT
crerianpHoi B cuuty npunimmny lex specialis.
Mix TuM, IaHWH IPUHIMI HE MOXe OyTu
ABTOMAaTHYHO 3aCTOCOBAHHUI B YCiX CIIpaBax.
Komiziga BupimyeTscsi cyaoM BiIMOBIIHO 10
«ysIBHOTO Hawmipy 3akoHoaBIs». Cymias mo-
BUHCH 3’SICyBaT HaMip 3aKOHONABI, UL
i€l METH MOXE BUKOPHCTAaTH 1CTOPUYHUN
METOJI TTyMaueHHS».
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To >k stkuit miaxiza € npaBuiIbHUM? Ha mym-
Ky, A.M. MipomHuyeHka, MiXX TEMIIOpab-
HUM 1 3MICTOBHUM TPUHIIMITAMH TIOJOaHHS
KOJNi3id BIJICYTHE 3a37alierilb BHU3HAYCHE
abcoroTHE BiTHOMICHHS MigIOPSAKYBaHHS.
VY KOXHIH KOHKpETHIM cuTyarii HeoOXiIHO
3’4COBYBaTH 3MICT JiiICHOT BOJII 3aKOHOJABIIS
Ta, 3aJISKHO BijJl KOHTEKCTY, BilJjaBaTu mepe-
Bary abo 3MiCTOBHOMY, 200 TeMITOpaITbHOMY
TPUHIIHITY.

Jocnipkyroun 1ie TMUTaHHS, MH JIAIUTHA
BHCHOBKY, III0 JIMCHO 3a37alieTilb BCTAaHOB-
JIIOBAaTH TPIOPUTET OJHOTO MHPUHIMIY Haj
iHmmM (ieThest PO 3MICTOBHMEM 1 TeMIlo-
panbHHit) Oyi10 6 HEIOUIIBHO. 3 OAHOTO OOKY,
3aKOHOJABEllb MOXKE 3MIHUTH BCTaHOBJICHE
HUM paHillle pillleHHs, a 0TXKe, BCTAHOBUBILN
HOBY 3araJibHy HOpPMY, CKacyBaTH IMOIEpeIH]
creuianbHi. 3 iHII0r0 OOKY, SIKIIO HEMa€ mpsi-
MOi BKa3iBKHU Ha Te, III0 TaKi HOPMH CKaCOBY-
IOTHCS, TO HEMAE JOCTATHIX MiICTAaB BBAYKATU
X TaKUMH, a BUPIIIICHHs] KOHKYPEHIIiT TPaBo-
BUX HOPM BiJIOyBaTHMEThHCS 3a MPIOPUTETOM
CHeIialbHOI HOpPMH, XO4Ya 3arajibHa Oyna
npuiiHaTa mizHime. OJHaK Tak 3BaHUN Tpe-
TiM miaxix Texx Mae csol Hemoniku. OiiHKa
B KO)KHOMY OKPEMOMY BHITAIKY IIPiOpPHUTET-
HOCT1 TOTO YM 1HILIOTO NPUHIMITY MpU3BEE
JI0 HEOJTHAKOBOTO 3aCTOCYBaHHS 3aKOHY Ha
TepuTopii YKpaiHu, ajke CKUTbKH CY/JIIB,
CTiNBKY ¥ JyMOK. KpiM TOTO, Taka OlliHKa BU-
Marae BUCOKHUX TEOPETHYHUX 3HAHb, CUCTEM-
HOTO 3HaHHSI 3aKOHOABCTBA, YOTO YacTo Opa-
Ky€e cy0’ekTaM 3acToCyBaHH: IIpaBa. [neTbe,
3BHYAHO, HE MPO CY[AIB UM NPOKYpOpiB, a
PO CIiBpOOITHUKIB OpPTaHiB MICIICBOTO ca-
MOBpSITyBaHHs, BUKOHABYOI BIaIH, SKi YIIO-
BHOBQ)XCHI BUABaTH HOPMATHBHI aKTH.

Bunaerncs, mo 3a Takux yMOB 0cOONUBa
POJb OBUHHA OYTH 3aKpiIlicHa 32 BUIMHU
CYIOBUMH IHCTaHIISIMH, SKi 3 METOIO0 YHi-
(bikarii 3acTOCyBaHHS 3aKOHOJABCTBA IIOJIO
MEeBHUX KaTeropiii crpaB MPUIIMalOTh PEKo-
MEH/alii JUIg MPaBO3aCTOCOBHHUX OpPTaHiB.
BaxxnuBoro 3HaueHHs Takok HaOyBae Miaro-
TOBKa KaJIpiB YCiX PiBHIB, fIKi Y CBOili poOOTI
MOXYTb 3ITKHYTHCSI 3 BHPIIICHHSM IHUTaHb
MPIOPUTETHOCTI 3MICTOBHOTO YK TEMIIOPaJTb-
HOTO MPUHITUIIIB.

MH X IPOTIOHY€EMO TaKUi alTOPUTM i 3a



HAsBHOCTI CKJIQJIHOT IIPaBO3aCTOCOBHOI CUTY-
arii, mo Moxke OyTH BUpillieHa SK 33 TEMIIO-
paJBHUM, TaK i 32 3MICTOBHUM MPUHITUITAMHU:

- CIeplry HEOOXiJIHO MpU MOXKIUBOCTI
3aCTOCYBaTH i€papXiuyHUM MPHUHIMI, TOOTO
oOpatd Ty HOpPMY IpaBa, sika MICTHTBCS B
HOPMATHUBHO-TIPABOBOMY aKTi, III0 MA€ BHIIY
OPUINYHY CUITY;

- SIKII0O HOPMH MICTSTBECS B OTHOTOPS-
KOBHUX HOPMAaTUBHO-TIPABOBHX aKkTax (3 OfHa-
KOBOIO IOPUNYHOIO CHJIOKO) 1 B HUX HE BKa-
3aHO, UM CKACOBYIOTBCS IOIEPEIHI MPaBOBi
HOPMH 3 IIbOTO IHTAaHHS, TO CIiX i3 ypaxy-
BaHHSM MPAKTHKH 3aCTOCYBaHHSI, P03’ ICHEHb
BUIIMX CYJIOBHX OPTaHIB Ta CJIiTyFO4H JIOTIIli
3aKOHOMAABL 00paTH B KOHKPETHiM cuTyarii
OPIOPUTETHUN TPUHIUI, KEPYIOUHCh [pU
OBOMY TaKHM:

1) HecynepeuHicTh OCHOBOIIOJIOXKHUM
NPUHIIAIIAM BEPXOBEHCTBA IIPaBa,;

2) HeCylepeuHiCTh HOpMaM CyCIUIBHOI
Mopalli, 3arajJbHOONCHKIM IPUHIIUIAM,;

3) BiamoBinuicte Koncrurymii Ykpaitu Ta
MIDKHApOJHUM JIOTOBOpaM YKpaiHu;

4) moTpuMaHHs JyXy 3aKOHY, SIKUM Dery-
JFOIOTHCS CITIPHI IPaBOBiAHOCHHH;

5) 3acTocyBaHHS MPUHIUIY 3 METOHO
e(EKTUBHOTO BPETYIIOBAHHS CYCIIUTBHUX
BITHOCHH JUIS 3aXHCTY MpaB i CBOOOJ JIFOIH-
HU Ta TPOMaIsTHUHA.

BunieHaBeeHUil TyHKT TIpH IBOMY 3a-
CTOCOBYETBCSI 3 MPUMATOM TEMIIOPATBHOTO
MIPUHIAITY. 3MICTOBHUH MPUHIIHIT 32aCTOCOBY-

Cnucox éukopucmanux 0xcepen

1. Apsymansan A.3. KoHKypeHIMsS HOPM B PYCCKOM IIpaBe !

MNMpaBHUuui BicHUK YHiBepcutety « KPOK»

€ThCSl Y BUHATKOBUX 00CTaBUHAX, KOJIM BUSB-
JIAE€THCS, 10 JOTPUMAHHS [TONIEPEAHBO 3a3Ha-
YCHHX MPABHII HEMOXKJIMBE 13 3aCTOCYBaHHSAM
TEeMIOPAILHOTO MPUHIIMITY.

Bucnosxu

ThaymadeHHS TpaBOBHX HOPM SIK CIIOCO-
Oy BCTAQHOBJICHHSI HAsSBHOCTI Ta BHPIIICHHS
KOHKYPEHIIii TPaBOBUX HOPM — 1€ JIISUIbHICTh
YIOBHOBKEHUX CYO €KTIB 13 ySACHCHHS Ta
PO3’ICHEHHSI 3MiCTY 3arajbHOI HOPMHU Ta CIIe-
IiaJIbHOI HOPMH 1 (PYHKIIOHATIBHOTO 3B’A3KY
MiX HHMH, a TaKO)X BH3HAYCHHS TPIOPUTET-
HOCTI IX 3acToCyBaHHs. HasBHICTH KOHKY-
PEeHIIiT IpaBOBUX HOPM MOXe OyTH BUSBICHA
32 JOMOMOTOI0 JIOTIYHOTO Ta CHCTEMHOTO
cHoco0iB TIIyMaueHHs, IO 3aCTOCOBYIOTHCS
CHINIBHO, Y B3a€MO3B’s3Ky. Ilpu 3milicHeHH1
TIIyMaueHHS 3 METOIO BUSBICHHS KOHKYpPEH-
uii HeoOXiMHO 3BepTaTH yBary Ha (opmy
BHUKJIay PaBOBOi HOPMH (YM MICTHUTH BOHA
MPUMITKH, TIOCHIIAHHS), a TAKOXK Ha (HopMy-
JIIOBaHHS 11 3MiCTY, 1110 MOXKYTh BKa3yBaTH Ha
MICIIe PO3TaIlyBaHHS iHIIOI HOPMH, 3 SKOIO
BOHA MOYKE MaTH 3B’ SI3KM KOHKYPEHIII.

[Ipu BUpINIEHHI KOHKYpPEHIlI MpPaBOBUX
HOPM HEOOXiJHO KepyBaTUCS IPHUHIUIIOM
PO TepeBary creniaabHol HOPMH Hax 3a-
rambpHOIO0. SIKIIo X cremiansHa HOpMa Oyna
NpUiHATA paHillle 3arajdbHOi Ta BOHU OJHO-
YaCHO € YMHHUMHK (TEMITOpANbHUM 1 3Mic-
TOBHHUI TPHHIUIHA HAKIAJIAIOThCS ONUH Ha
OJIHOTO), TO TIPOTIOHYETHCS BHIICBKA3aHMUIT
aJTOPUTM BUPIMIEHHSI TAKOi CUTYAIIii.
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