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У статті досліджуються проблемні питання реалізації прав і свобод людини і громадянина, 

проаналізовані гарантії реалізації прав і свобод людини і громадянина, досліджені фактори, які 
впливають на стан забезпечення прав і свобод людини і громадянина в Україні.
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Challenge problem
Ukraine has taken the path of building a 

democratic state since independence. This 
should be based on the principle of the rule 
of law and recognition of rights and liberties 
of man and citizen. Everyone have authorized 
with inalienable and imprescriptible rights 
since the birth. The purpose of existence of 
Ukraine and of any other country is to ensure 
an enforcement of these rights.

A major problem of both domestic and fo-
reign policies of all states of the international 
com munity is the rights and liberties of an in-
dividual and a citizen today. The state level of 
enforcement of human rights and liberties is a 
measurement of state democratic development.

A review of recent studies and papers
The problem of the realization of human 

rights in Ukraine was researched by V. Bout-
kevitch, E. Zakharov, V. Kolesnichenko, 
O. Kostenko, P. Rabinowitch and others.

Remaining challenges 
There is a need for fundamental studies 

of guarantees of the realization of human 
rights, despite of the widespread studies of 
rights and liberties of man and of the citizen. 
Also, to identify ways to overcome arise ob-
stacles in the implementation of the rights 
and freedoms of man and citizen in Ukraine. 
Constitution of Ukraine has been had for 
twenty-fi ve years of Ukrainian independence 
most norms that are about human rights and 
liberties, but they did not become reality, and 
remained at the level of norms-declarations, 

i.e. have a programmatic nature and must be 
implemented in the future.
Draw the objectives of research

The aims of the article are to study the 
guarantees of fundamental rights and liberties 
of man and citizen, to defi ne the problematic 
issues that exist in the implementation of hu-
man and civil rights and liberties in Ukraine, 
to fi nd ways to overcome the obstacles that 
appear in the implementation of the rights 
and liberties of man and citizen in Ukraine.
Discussion 

An enacting clause of the Constitution of 
Ukraine said that «the Verkhovna Rada of 
Ukraine on behalf of the Ukrainian people 
– Ukrainian citizens of all nationalities, ex-
pressing the sovereign will of the people, as-
piring to ensure human rights and freedoms, 
and life conditions worthy of human dignity, 
adopts this Constitution a Fundamental Law 
of Ukraine» [1]. The Fundamental Law of the 
country has a whole title devoted to human 
rights, freedoms and duties of man and citi-
zen, more than forty-seven rules of law about 
human rights and only four about duties. Such 
attention to Human Rights indicates that the 
approval and protection of human rights and 
freedoms is the main duty of the state. Un-
der the p. 2 art. 3 human rights and freedoms, 
and guarantees thereof shall determine the es-
sence and course of activities of the State. The 
state is responsible to the individual for its ac-
tivity. This constitutional rule of law should 
be the basis of modern legislation. The level 
of development of the state shows its relation 
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to the rights of man and citizen. According to 
J. Donnelly, «human rights should be treated 
as a national interest» [8, p. 218].

P.M. Rabіnovich wrote that «human rights 
– it is human capacity, which are necessary for 
existence and development in specifi c histori-
cal conditions, and are determined objectively 
by attained level of human development and 
have to be general and equal for each and eve-
ryone» [7, p.5]. The principle of equal rights is 
embodied in Constitution of Ukraine. Accor-
ding to art. 24 rights and liberties of man and 
citizen are not just inalienable and imprescrip-
tible, and recognized by the State, but also 
rights and freedoms of human are ensured and 
shall not be abolished by the State. Under the 
art. 22 of Fundamental Law the constitutional 
rights and freedoms shall be guaranteed and 
shall not be abolished. According to p. 3 art. 
22 of Constitution of Ukraine: «The content 
and scope of the existing rights and freedoms 
shall not be diminished by an adoption of new 
laws or by introducing amendments to the ef-
fective laws» [1]. «Human freedom – it is not 
just human capacity to act and to eliminate 
any obstacles in their realization. There are 
system of cultural, socio-economic, political 
and legal guarantees of rights and freedoms 
in each society to determine relations between 
man and state, and to create real capabilities 
of realization of rights and freedoms» [9, p. 
184]. Human rights are consensual by the 
nature therefore they play an important role 
in peace-making in society and ensuring sta-
bility of its development [10, p. 35]. Current 
Constitution of Ukraine has assumed as a ba-
sis the western concept of human rights and 
has foretold that human rights prevail over 
society. The purpose of the state – to provide 
and guarantee human rights. For this reason, 
paragraph 1 of art. 92 of the Constitution of 
Ukraine notes that the rights and freedoms 
of the person and the citizen, a guarantee of 
these rights and freedoms, fundamental duties 
of the citizen are determined only by laws of 
Ukraine [1].

Different constitutions of foreign coun-
tries embodied a special body of constitu-
tional control or constitutional supervision 
(in Ukraine it is the Constitutional Court of 
Ukraine). The main work of this body is to 
ensure the rule of the basic law, including 

fundamental rights and freedoms of human 
and citizen. As A.O. Selivanov and A.A. Stri-
zhak said, in the sphere of individual rights 
and freedoms, the Constitutional Court en-
sures consistency and adjusts regulations, es-
tablishing their compliance with the Consti-
tution of Ukraine, checks for the legitimacy 
of state invasion of personal freedom. Scien-
tists notice, and we should agree with them, 
that the criterion for the legality are constitu-
tional provisions of the working Constitution 
of Ukraine, which should be duly specifi ed 
in the legislation [11, p. 180]. According to 
S. Shevchuk, «restrictions on realization of 
fundamental rights and freedoms established 
by positive law, must complied with the cri-
teria of rationality, social necessity and pro-
portionality. Activities of the constitutional 
courts and international jurisdictional bodies 
(European Court of Human Rights) fi t the 
most to provide their proper guarantee, which 
promote the full recognition of judicial pre-
cedent as source of law» [12, p. 28].

On June 17, 1997, the Verkhovna Rada of 
Ukraine ratifi ed the European Convention 
on Human Rights (1950). Ukraine looked up 
to generally accepted universal values and 
European standards. That led to ratifi cation 
of the protocols to the European Conven-
tion on Human Rights, including the Proto-
col №11. The jurisdiction of the European 
Court of Human Rights had been governed 
throughout Ukraine since that time. That de-
cisions were binding on the entire territory of 
Ukraine according to article 46 of the Euro-
pean Convention. Ukraine adopted the Law 
«On implementation of the decisions and the 
application of the European Court of Human 
Rights» № 3477-IV of 23.02.2006 [13], that 
was intended to regulate the relations arising 
in connection with the State’s duty to com-
ply with the decision of the European Court 
of Human Rights in cases against Ukraine; 
to eliminate the violation by Ukraine of the 
Convention for the Protection of Human 
Rights and Fundamental Freedoms and its 
Protocols; to implement of the European hu-
man rights standards in the Ukrainian legal 
proceedings and administrative practice; to 
create prerequisites for reducing the number 
of applications to the European Court of Hu-
man Rights against Ukraine. The European 



8

Правничий вісник Університету «КРОК»

Court of Human Rights drew attention to the 
fact that human rights must be seen and pro-
vided not only theoretical and illusory, but as 
a concrete and active rights [4, p. 90]. Situa-
tion that has developed today about amount 
of applications to the European Court of 
Human Rights against Ukraine is one of the 
highest, evidenced by statistics of the Court 
in 2015, which promulgated the chairman of 
the European Court of Human Rights Guido 
Raimondi at a press conference in Stras-
bourg. Ukraine remains one of the leaders 
of the number of cases as in previous years 
that considered by the European Court of Hu-
man Rights. Yes, we have retained the lead 
position of the number of applications which 
were submitted in the court. On 65,000 cases 
about 21.4 % – submitted against Ukraine. 
In the second place – Russia with 14.3%, in 
the third – Turkey (13%). The overwhelming 
number of Ukrainian cases – old property dis-
putes related to the decisions already taken in 
the Ukrainian courts. Although, we are lead-
ers in the amount of cases only, and if count-
ed by the number of people, Ukraine is not 
a leader and took thirteenth place, the worst 
variables are Hungary, Liechtenstein and 
Moldova. By the number of court decisions 
about violations of human rights rendered 
by the European Court of Human Rights in 
2015, Ukraine – in fourth place, throughout 
year was 50 decisions. The fi rst place is oc-
cupied by Russia (109), followed by – Turkey 
(72) and Romania (72) [15].

Today, there are many obstacles in the re-
alization of the basic rights and freedoms of 
man and citizen. This is deeming, on the one 
hand, the low level of legal awareness and le-
gal culture of representatives of state and lo-
cal authorities, individual citizens, the lack of 
interaction of state bodies, the lack of exper-
tise of the legislation and rule-making about 
observance of human rights, poor gover-
nance, lack of practice monitoring of realiza-
tion of human rights, and on the other hand, 
it is the transitional nature of the state and so-
ciety. To overcome these obstacles, the state 
should create real guarantees not only the re-
alization of fundamental rights and freedoms 
of human and citizen, but also provide them 
with adequate protection. Considering the is-
sues of realization of rights, there are three 

components of the structure of the enforce-
ment mechanism: 1) providing mechanism 
(the introduction to enforcement of the citi-
zens’ rights); 2) the mechanism of realization 
(the actual implementation of these rights); 3) 
ensuring mechanism of rights and freedoms, 
which should be effective as of violation of 
the rights and renewed rights [16, p. 123]. The 
enforcement of basic human rights – is the 
process of their materialization, during which 
everyone gets the benefi t, which is the con-
tent of the rights. Ensuring of basic constitu-
tional rights is to create favorable conditions 
for their enforcement and protection. These 
favorable conditions are guarantees. Thus, the 
core of the process to ensure the fundamental 
rights and legitimate interests of man is the 
creation of guarantees of their enforcement 
[17, p. 102]. As rightly pointed E. J. Lukashev, 
«social development put forward and will 
again put forward new challenges, increasing-
ly complex situations that require adjustment 
of parameters of relations «the human – the 
state». But at the same time the principle of 
individual freedom as its highest value should 
remain unchanged» [18, p. 17]. In the legal 
literature, there are many approaches to the 
determination of the content of the guaran-
tees. Some scientists mean by these concept 
tools, methods of actually ensure rights and 
freedoms of citizens, others – tools, methods 
and conditions for ensuring effective imple-
mentation granted to citizens of democratic 
rights and freedoms, the third – the condi-
tions, methods and tools to ensure the actual 
possibility of using the democratic rights and 
organizational and legal tools for their protec-
tion. Under the constitutional guarantees of 
fundamental rights and legitimate interests 
understand the general conditions and special 
(legal) tools enshrined in the Constitution and 
other legal acts that create the actual possi-
bility to use fundamental rights, to satisfy 
the interests and to protect them reliably [19, 
p. 49]. Much attention is paid to the analysis 
and classifi cation of legal guarantees in the 
legal science, including in constitutional law. 
At the same time, there are different points 
of view on the classifi cation of guarantees. 
Almost all authors are unanimous in saying 
that allocate general and special guarantees. 
The differences mainly arise about a specifi c 
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accessory of institutional guarantees. Some 
scholars have identifi ed them as a separate 
group of guarantees in addition to general and 
legal [20, p. 194-203], others include them in 
the general guarantees [21, p. 30], and others 
– in the legal [22, p. 25]. In our opinion, the 
general safeguards are: economic, political, 
social and ideological. Special safeguards are 
legal and organizational. General guarantees 
are aimed at ensuring the realization of hu-
man rights and freedoms and at their protec-
tion in cases of infringement, and combine all 
objective and subjective factors.

Political guarantees, which are closely 
linked to the existing political order, are: 
democratic, legal and social state, national 
sovereignty, separation of powers, political 
pluralism, freedom of speech, etc. The eco-
nomic safeguards include: existing in the 
state ownership, the availability of market 
relations, economic freedom of citizens, the 
free choice of the forms and types of work, 
the presence of various forms of business ac-
tivity. The social guarantees are: state social 
security in case of disability due to illness, un-
employment, disability, old age, establishing 
a living wage, etc. For ideological guaran tees 
are: the lack of censorship, the lack of a man-
datory ideology, ideological pluralism of so-
cial life, as well as promote the development 
of national minorities and indigenous peoples 
living in the territory of Ukraine.

Special guarantees are system of legal tools 
and effective rights of the state bodies, of of-
fi cials and civil groups, which contribute to 
processes of enforcement, protection and re-
newed the rights and freedoms of legal enti-
ties, their content is to provide of state-power 
generally binding character of the human 
rights and their protection. Legal guarantees 
have constitutional and legal forms of con-
solidation. Thus, the constitutional guarantees 
are: appeal in court the decisions of the state 
bodies and offi cials; the right to compensate 
of losses caused by unlawful decisions of 
the persons or entities acting on behalf of the 
state; the right to legal assistance; the oppor-
tunity to receive information on the content 
of rights and duties; the presumption of inno-
cence of the person; the possibility of restric-
ting the constitutional rights and freedoms. 
Institutional guarantees are characterized 

as effective rights of state offi cials and civil 
groups to create necessary conditions for the 
realization of the rights and freedoms (it is the 
existence of the Verkhovna Rada of Ukraine, 
which is through the adoption of laws deter-
mines not only the rights and freedoms, but 
also reinforces the guarantees of their enforce-
ment; the President, who acts as a guarantor 
of fundamental rights and freedoms of citi-
zens and the guarantor of the Constitution of 
Ukraine; the Cabinet of Ministers of Ukraine, 
carries out measures aimed at ensuring the 
rights and freedoms; the local state adminis-
trations shall ensure in the territory of a cer-
tain administrative-territorial units the rights 
and freedoms of man and citizen; the bodies 
of local self-government, the judiciary and the 
prosecutor’s offi ce). The presence in Ukraine 
of the Ukrainian Parliament Commissioner 
for Human Rights is supplementary constitu-
tional guarantee of enforcement of fundamen-
tal rights and freedoms of human and citizen.

There is a relatively stable understanding 
in legal science of the concept of mechanism 
of legal regulation as a system of legal tools, 
which are the most organized in a consistent 
manner to overcome the obstacles standing 
in the way of satisfying the interests of le-
gal subjects [23, p. 145]. Therefore, the aim 
of the state is not only to ensure the rights, 
freedoms, and to minimize the impact on its 
negative impact in the socio-economic pro-
cesses. On the one hand, excessive protec-
tion of the state can lead to a narrowing of 
the range of rights, freedoms, and therefore 
could appear a totalitarian political regime in 
which the state has total control over the indi-
vidual, interferes in all spheres of human life. 
On the other hand, the restriction of functions 
of the state (the directions of the state infl u-
ence on social relations), or the elimination of 
the state as an organization, will lead to a po-
litical crisis, will contribute to the emergence 
of confl icts and the establishment of the un-
stable political situation.

Conclusions
In summary, it should be noted that human 

rights in Ukraine can be realized on the as-
sumption that the authorities radically change 
their attitude to the adoption and protection of 
human rights, the implementation of its main 
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objectives. The key idea of all democratic 
countries today is respect for human rights 
and freedoms. No matter what course and na-

tional idea are declared by state, but matters a 
person with her/his rights and freedoms, her/
his interests which should be in the center.
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