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INocmanoerxa npo6remu

[IpoGnemu, MOB’sI3aHI 3 TEOPi€lO CKIATY
IPABOMOPYIICHHS, B OCHOBHOMY PO3IIS-
JIaJIMCs B XOJIi 3arajibHOrO PO3BUTKY THX YH
IHIIUX KOHIIETI[iif MpaBOpO3yMiHHS 1 HE PO3-
poOIsINCs B OKPEMHH IIpeaMeT HayKOBO-
ro pociuimkeHHs. [Ipy 11boMy B HayKoBiH Ta
HaBYaJIbHIM IOPUIMYHIN JiTeparypi mpobie-

MaTHKa TEOPETUYHOTO PO3YMIHHS Kareropil
«CKJIA TIPABOMOPYIICHHS» BUCBITIIOETH-
cs B TPaIUIIHO-TIETICTAYHOMY KOHTEKCTI.
HoBi KOHCTPYKTHBHO NPWIAHATI Ta aJeKBaT-
HO, KaTeropiaJbHO 3aKpiIuieHi Teopil ckia-
Iy TIpaBOIOPYIICHHS B AaHUH Yac BiACYTHI.
3a Takoro CTaHy pedell HaykoBa JiTepaTypa
HE MICTUTh aHaJi3y CKJaay MpaBOMOpYLICH-
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HSl, 3AIHCHEHOTO B KOHTEKCTI OKpeMoi Ha-
YKOBOT TO3MIii. SIK TpaBHIO, PO3IUIH Mif-
PYYHHUKIB TIpH BH3HAYEHHI KAaTETOpii «CKIIamn
MIPABONIOPYIICHHA» 32 MEXKI MEPEeNiKy O3HaK
Cy0’eKTUBHOI Ta 00 €KTHUBHOI CTOPIH — HE
BUXOZATh. 3 ypaxyBaHHSAM YOO MIOIJIBEHO
3BEPHYTHUCS IO METOJIOJIOTIYHUX BUTOKIB Te-
OPETHUYHOTO OCMUCIICHHS MPaBOTOPYIICHHS
Ta, BIJNOBIJHO, WOTO CKJIAAY SK OKPEMOTO
IHCTUTYTY TIpaBa.

Ananiz ocmannix 0ocnioxnceny i nyoni-
Kayiu

Bxkazaniii npobnemaTii  HPUCBIYEHO
npani P.A. Pomamora, H.M. IlapxomeHko,
B.M. Cy66ortina, O.B. ®inoHoRa.

He supiweni paniwe yacmunu 3azanb-
HOT npobnemu

binmpir neranbHOMY BHBYEHHIO ITiJUIATAE
KaTeropis «CKjaJl MpaBOMOpYyIISHH» K yHi-
BEPCAILHOTO MPABOBOTO 1HCTHUTYTY, MO CITY-
TY€ €JMHOIO MPABOBOIO IMiJICTABOIO JISl IPH-
TSTHEHHs Cy0’€KTa mpasa 10, B TOMY YHCII,
IOPUINYHOT BiAMOBIATBHOCTI.

Dopmynrosannn yinei cmammi

MeToro cTaTTi € HOCHIHKEHHS MUTaHHA
KOMILUICKCHOTO METOOJIOTI9HOTO i3HAHHS
KaTeropii «cKjaJl MpaBomopyIeHHS.

Buknao ocnoenozo mamepiany oocni-
0JicenHs

Meromoiiorist 1 MUTaHHS, 110 3 HEK Tic-
HO IIOB’si3aHl, € ONHUMH 3 HAHBaXXJIUBIIIUX
1 CKMagHuX MpoOneM HayKd, Yy TOMY YHCIi
10puan4HOi. L{e mosiCHI0eThCS TUM, IO METO-
JIOJIOT14HI aCTIIEKTH HAyKH € 0araToriaHOBUM
YTBOPEHHSAM, Jie, 30KpeMa, MeperuIiTaloThCs
1IEOJIOT1YHI, THOCEOJIOTIYHI W OHTOJIOTIY-
Hi CKJazoBi mizHaBajbpHOro mpomecy [1, c.
25]. Tlpu 11bOMY BapTO 3ayBaXKHTH, IO Me-
TOXONOTIYHUN MIAXIA € OOHUM 13 OCHOBHUX
KOMITOHEHTIB MapaurMu 1 po3mIsAAaeThCs K
CYKYTIHICTh B32a€MO3QJIC)KHUX HAyKOBHUX Me-
toxmiB [2, €. 76]. Ilix meTomosoriero Mu po-
3yMiEMO BYCHHS TIPO MPaBUIa MUCICHHS MTPH
CTBOpEHHI Teopil Hayku [3, c. 56].

HasiBHe neTepMiHaHTHE BU3HAYSHHS CKJIa-
Jly IPaBOIIOPYIIEHHS B 3aJISKHOCTI Bif 3Mic-
Ty KOHKpeTHOI Aedininii MoxHa 00’ eHATH Y
JIBi BEJIMKI METOJOJIOT1YHI rpymH, a came: 1)
TpaaulliiHe (JIorMaTudHe) pO3yMiHHS CKIIALy
NPaBOIOPYIEHHS Ta 2) cydacHe (HOBITHE).
Jlo mepioi rpynu MU BiJTHOCUMO HAyKOBIIIB,

SIK1 TOTPUMYIOThCS YCTATICHUX TOTVISIIIB B Te-
opii mpaBa, BiJIMOBITHO JI0 SIKKUX CKJIaJI TPaBo-
MOPYIICHHS € HIYMM IHIIMM SK CYKYITHICTIO
oro 00’€KTUBHUX Ta Cy0’ €KTHMBHHX O3HAK,
0 CBOEID YEPror Bele A0 OTOTOXKHEHHS
MK TOHSTTAM TpeAMeTa Ta HWOro O3HaKa-
Mu. Ilg Touka 30py Oepe MOUYATOK, OUEBU-
HO, 3 MOMEHTY 3apOJIXKCHHS TeOopil Iep:KaBu
1 mpaBa K HaBYAJIbHOI AMCUUILTIHU. | Ak MU
MOXEMO CIIOCTEpIraTH, JOKOPIHHUX 3MiH B
TEpMIiHOJIOTIYHOMY PO3YMiHHI CKJIaJ NPaBo-
MOPYIICHHS 3 MOMEHTY HOTO BHHHUKHEHHS 1
JI0 CbOTOJICHHS HE 3a3HaB, TOOTO TPAIUIIiiHE
PO3YMIHHSI CKJIaJy TIPABOMOPYIICHHS € HiOu-
TO CBOEPIAHUM HAyKOBUM IOCTYJIATOM, Y Me-
TOJIOJIOTIYHUX paMKaX SIKOTO 3IIHCHIOIOTHCS
BCI TIOJAJTBIIN HAYKOBI BUKJIAJIKH.

CyuacHe X pPO3yMiHHS CKJIaay IIpaBo-
MOPYILICHHS, HA TPOTHBALY TPAAUIIHHOMY,
METOLOJIOTIYHO SIBJISIE COOOIO IIIIKOM HOBHIA
MiAXiJ 70 OIIHKK Camoi MPHUPOIH CKIaTy
mpaBonopyiieHHs. IlepeqyMOBOIO BHHHK-
HEHHS BiJIMIOBIIHOTO HAYKOBOTO HAMpPsAMY €
IIKOJIA PEaTiCTHYHOTO MpaBa, 3a SKOK iCHY-
BaHHS JICPXKaBH, B TOMY YHCIi W 1HCTUTYTY
FOPMIMYHOI BiAMOBimANbHOCTI/CKIIany TIpa-
BOIIOPYIICHHS, € 3BHYAHHHM 3aKOHOM, Be-
nmiHHAM po3ymy [4, c. 70]. Bixsnauumo, mo
aHaJli3 HaBYAJbHOI Ta HAyKOBOi JIiTeparypu
JIa€ JIOCTaTHI MiJCTaBU JIMTH BUCHOBKY IPO
Te, 10 Ha ChOTOHI B YKpaiHi MPaKkTHYHO He-
Ma€e TEOPETHKIB TPaBa, SIKi KaTeropiro «CKias
MIPaBONOPYIIECHH» BU3HABAJH O 3 iHIIOI TOY-
KM 30pY, HiXK HOro TpafuiiiiHe po3yMiHHS.

Haexxuth Takok BU3HATH K JAaHICTh T€,
10 OiNBIIICTh €IEMEHTIB MOHATIHHOrO ama-
pary Teopii mpaBa JilicHO mepebyBae y cra-
TUCTHYHOMY CTaHi. JI0o TaKUX MOHATH MOX-
Ha, HAIIPUKJIAA, BIJHECTH TOHATTS «PYHKIT
MpaBa», «JDKepeia MpaBa», KHOPMHU IpaBa»
1 ToMy momiOHe. [lemo MpoTHIIEKHA CHUTY-
aIfis CKJIAJa€ThCs y Taly3eBHX HayKax. 30-
KpeMma, y KpHMiHaJbHOMY TIpaBi TMOHATTS
«3II0YMH» y 3B’A3KY i3 BBEICHHSAM Ha 3a-
KOHOZIABYOMY pIiBHI IOHATTA <3JIOYMHHHUN
MPOCTYIOK» HaOyBa€ HOBOTO 3a0apBJICHHS
Ta 3MICTy. AHAJOTIYHUM YWHOM CHTYyallis
ckianacs ¥ y cdepi rocrnomapchbkoro mpa-
Ba, JIc PO3YMIHHS TOCIOJAPCHKOI AiISUTBHOCTI
3 KOXXHHM POKOM CTa€ OUIBII BCEOXOILTIO-
IOYMM, OCKUIBKM Ma€ Micne 00’ €KTUBHUI
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PO3BHTOK TOCHOAAPCHKO-BUPOOHHYIHX — Ta
rOCIOJapChKO-OpPraHi3alifHiuX  BiJIHOCHH.
lNanyseBi Hayku OLIBII TICHO TIPHB’sA3aHI 10
MPAaKTHKX Ta 3MiH Yy 3aKOHOJABCTBi, HaTO-
MICTh 3arajibHa TEOpis paBa TaKoro 3B’ 3Ky
HE Ma€. 3 JOCATHEHHSM 1/1ealTbHOTO HayKOBO-
ro O6ajaHCy came 3arajbHa TEOopis Ipasa Io-
BHHHA O MaTH NEPIIOYEProBe BiTHOMIECHHS 10
npoIleCcy 3aKOHOTBOPEHHsI, AA0UYH BiJOBIIbh
3aKOHOJIABLI0O HA 3alMTAaHHA. «SIK MOBHUHHO
OyTu?», a Tany3eBi HAYKH y TAKOMY BHIIQJI-
Ky BiJIIOBIIaTUMYTh Ha 3alUTaHHI: «SIK Ha-
CrpaBi €7».

OmHUM 13 METOMIB TEOpii JIep)KaBH 1 mpa-
Ba € METOJ IPOTHO3YBaHHS, SKAH MONATaE
Yy HayKOBOMY IepeJ0adeHH] IOoAajbIIoro
PO3BUTKY TIpaBa i Jiep>kaBU Ha OCHOBI aJieK-
BaTHOTO BiJJOOpaXCHHS HOTO 00’ €KTHBHHX
3akoHOMipHOCTel. OcHOBHa (popma peaiza-
i1 METOy MPOTrHO3YBAHHS IOJIATAE Y MOJC-
JrOBaHHI MailOyTHBOI JeprkaBH, il MpaBOBOI
CHCTEMH 1 LUIAXIB YAOCKOHAJICHHS KOXXHOTO
3 JNAHLIOTIB ii CTPYKTypH («mommsim y Maii-
OyTHe»). [HIIMMU CIOBAaMH — 1€ HAYKOBO
oOIpyHTOBaHE TMepen0adeHHs] MEePCICKTUB
PO3BUTKY CKJIQJTy ITPAaBOIIOPYIIECHHS], @ TAKOXK
BJIaCHE caM Mpollec Horo oTpuManHs [5, c.
164]. 3 ypaxyBaHHsIM BHIIE BHKJIAICHOTO,
METOIOJIOTIYHE PO3YMIHHS CKIIaJy MPaBoIo-
PYWICHHS nogunHe idobpasicamu, cepeod iH-
w020, MaKodic i 00’ EKMUBHI 3AKOHOMIPHOCMI
N00ANbLUL020 PO3BUMKY OAHO20 THCTNUMYMLY,
nepeobauvamu me, AKuM 6yoe cKiad npaeo-
NnopyuwieHHs yepe3 n’amv, 0ecsims, 08a0Yams
Yy Hasims n’amoecam pokie. B 0CHOBY Tako-
ro OaueHHs BXKE 3aKJAJICHO iEeI0 MOXKIUBOI
(moTeHMIiHHOI) 3MIHM IOPUANYHUX IMOHATH i
KaTeropii.

lany3p npaBa — 11e BIJHOCHO CaMOCTiiiHa
YacTHHA CHCTEMH MpaBa, sSKa CKIATAETHCS
3 MPaBOBHX HOPM, IO PETYIIOIOTH SKiCHO
cnenuPiyHUE BUA CYCHIJIBHUX BiJHOCHH
CBOIM ocoOauBHM MeTomoM [6, c. 65]. 3aco-
6u ¢inocodii B JaHOMy BHIIAJIKY BiIirparoTh
Mi3HABAJIBHO-METOAOJIOTIYHY POJib, HOPMYIO-
Yy TEOpeTUYHE BHUpIIIEHHS IpoOJeM CBiTO-
DSy, BUPOOJISIFOUM 3arajibHUH ITICHUH T10-
sz Ha cBit/mpaso [7, ¢. 9].

VY HaBUaNbpHIN IiTeparypi raimysi mpasa
OB’ SI3YFOTBCSL 3 HOTO CTPYKTYPHOIO OYIOBOIO
1 YSBISTIOTBCS SIK CBOEPITHUIA «CKEIET» TIpa-
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BOBOI CHCTEMH, KapKac, Ha SIKUH CIIHPAETHCS
cucrema 3akoHomaBcTBa [8, c. 55]. 3a miciiem
y TIPaBOBIH CHUCTEMI BCi Tay3i MpaBa MOXKHA
MOIUIMTH Ha:

1) pynoamenmanvui  (npodinsHi), MK
CTPYKTYPHI YTBOPEHHSI B MacHBi IpaBa, IO
XapaKTepU3YIOThCS IOPHIUYHOI0 TTIEPBUHHIC-
TIO, MalOTh BUXIJHUH XapakTep Ta 3aCTOCO-
BYIOThCS TIPH (OPMYBaHHI NPABOBUX PEXKH-
MiB iHIIHX ramy3eil mpaBa (KOHCTHUTYMiitHe
MpaBo, UBLIbHE, KpUMIHAIIBHE Ta 1HIII Tally-
3i paBa);

2) cneyianvhi, B SIKMX TOJIOBHI ITPABOBI pe-
KUMH MO (IKOBaHI, TPUCTOCOBAHI J0 0CO-
OnuBUX chep KHUTTS CyCIIbCTBA (3eMeTIbHE,
cimeiine);

3) komnaeKcHi, IS IKUX XapaKkTepHe CIIo-
Jy9deHHS PI3HOMaHITHUX IHCTUTYTIB Npodi-
mrorounx (pyHIaAMEHTaIbHHUX) Ta CIEIiaib-
HHUX rany3eil npaBa (MHTHE MPaBO, MOPCHKE,
MOBITpsiHE, TPYJOBE T4 iHIII ramys3i npasa);

3a cyOopauHaLi€r0 ramy3i IpaBa MOXKHA
noxinuty Ha (1) MarepianeHi (32 10MOMOro0
SIKUX 31MCHIOETHCS BIUTUB Ha CYCIIJIBbHI Bif-
HOCHHH) Ta (2) mpouecyasbHi (BCTAaHOBIIO-
I0Th TIPOLIEAYPY 3AiHICHEHHS 3aKOHHUX IIPaB,
cB00O 1 060B’s13KiB). 1151 HAYKOBOTO JOCIi-
JOKEHHS KaTeropii «CKJIaJ] paBoOMOPYIIICHHS»
Mae OyTH OOpaHO JMIIe (QyHIaMEHTAIbLHO-
MarepiayibHi Tady3i TpaBa. KpHMiHaJbHE,
aJIMiHICTpaTUBHE, LIMBIJIbHE T4, SIK BUHATOK,
rocnogapcbke. Takuil cTaH pedel MOsICHIO-
€TbCS HEOOXIMHICTIO KOHIEHTpalii ysaru
JUIlIe HA TaKUX eJIEMEHTax CKJIaay IpaBo-
MOPYILEHHS, [0 TAaK Y IHAKIIE CTOCYIOThCS
OUTBIIOCTI TaJdy3eBUX HAyK Ta, BiIINOBITHO,
fioro enemenriB. Lle, cBo€rO "eproro, 3yMoB-
JIIO€ HEOOX1THICTh BIAIMTOBXYBaHHS BiJ iH-
IIMBiTya bHO BU3HAYEHHUX 03HaK. ToOTO MOBa
fime mpo Te, MO CKJIAAX MPABOIOPYIICHB Ta-
Ty3eBUX TEOPi XapaKTepU3YIOThCS YHIBEp-
CaJIbHICTIO Ta IOPUIWYHOIO TEPBUHHICTIO,
BOHM MAalOTh BHXITHHH XapakTep BiITHOCHO
rajryseil mpasa.

3a OCHOBY YTBOPEHHS OJUHHIB CYKYI-
HOCTI, pO3TAIlIOBAHUX y MEBHOMY iCTOTHOMY
BIIHOIICHH] Ta HAAIJIEHUX OIHICIO YU [e-
KUTbKOMa O3HAaKaMHU TPYIyBaHHs, OyJI0 B3ATO
MPeAMET Ta METOJ MPABOBOTO PETyTIOBAHHS.
Came TOMy HayKOBHH OTJIST CKJIa Ty ITPaBOIIo-
PYIICHHS TIOBUHEH 3/iICHIOBAaTUCS 3 TIO3UIIIH
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nyoniuHo20 ma npueamHo20 npasa. XoTinocs
0 3BEpHYTH yBary Ha Te, IO JO IBOTO Yacy
HEepCIeKTUBA JOCHIKEHHS CKJIaay IMpaBo-
HOPYLICHHS 3 MO3MIIii 3aCTOCYBaHHS MOy
MpaBa Ha MyOJiYHE Ta NPUBATHE Y JOKTPUHI
HE po3risiaanacs.

MPOTOHY€E CKJIaJ MPaBOMOPYIICHHS MOCIi-
JUKYBaTH B TIEBHIN iepapXii, 3a SKOK CKJaja
MIPaBOIOPYIIEHHs JTOCIIIKYETHCS, B MEPIILY
4yepry, 3 IO3WIll 3arajabHOi Teopii mpasa,
MOTIM 3 TO3UINT HOro NPUHAIEKHOCTI 0
myOJIiYHOTO 200 MPUBATHOTO TpaBa i HacaM-

KiHelb 3 MO3MIlil KOHKPETHOI rayry3eBoi Ha-
yku. Y Takiil iepapxii myOniqHuA/ IpruBaTHUIA
CKJIaj MPaBOIOPYIICHHS 3aiiMae mMepexiiHe
MiCIIE MIXK 3arajIbHOI0 KOHCTPYKLIEIO CKIIaTy
IIPaBONOPYIIEHHS T4 KOHKPETHUM BUMHEHUM
MPOTUIPABHUM JiSTHHSIM.

Bucnosxu

Ha cporomHi xareropis «CKJaj| mpaBoIio-
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